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S. 

SaBBATH-BREAKING. The profanation of the Lord's Day. See 
title Sunday. 

SABBATUM, The Sabbath, or day of rest; the seventh day from, 
the Creation: It is used For peace in the hook of D&tne#day. 

SABALLINjE PELLES. Sable furs mentioned in Ho-ucd.p. 578: 
Brom/it. anno 1 lfifi, 

SABBULONARIUM, A gravel pit: or Hherty to dig gravel and 
sand; also the money paid for the same. Pet. Part, temfi, Ed, IIL 

SAC; See Soke. 

SACA, In the Sajcon h properly synonymous with Causa \.\\Latin y 
whence we in England still retain the expression, For whose sake, 
?. € . For whose cause, &c. 

SACABURTH; Sacabere; Sara bene: He that is robbed, or by 
theft, deprived of his money or goods, and puts in surety to prosecute 
the felon with fresh suit, lirit+c. 15 £5*2y; with whom agrees Brac- 
ion t t. 3. c. 32. The Scots term it Sifrerhorgh^ that is cerium vvl secii- 
rurn fdegium vet fiignus; for with them Hiker signifieth securus, and 
borgh Icgius. Sfxelm. 

SACCINI, Monks so called, because they wore next their skins a 
garment of goats* hair; and aaccus is applied to coarse cloth made of 
such hair. Waking. 

SACCIS, Fratre$ da Sacci&> the sack-cloth brethren, or the peni- 
tential order. P tacit. % Ed. 2. 

SACCUS CUM BROCIIIA, A service or tenure of finding a 
sack and a broach (pitcher) to the Kin£> for the use of his army. 
Bractoriy lib. 2. c. 16. See Brochia. 

SACK. OF WOOL, A quantity of twenty-six stone of sheep's 
wool; and of cotton wool, from one hundred and a half to four hun- 
dred. Stat. Antiq. 14 Ed. 3. L c. 2. 
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SACRAMENT, Satranientum."] Usually applied to the Holy Sa- 
crament of The Lord's Suftfier. By the ftubrick there must be three at 
the least to communicate, and a minister is not without lawful cause 
to deny it to any who shall devoutly and humbly desire it: But noto- 
rious sinners arc not to be admitted to it till they have repented; DQr 
those who maliciously contend, until they are reconciled; &c also the 
Sacrament is not to be administered to such who refuse to be present 
at the prayers of the church, or to strangers; for a minister is not 
obliged to give it to any but those of his own parish; and the parta- 
kers of the Holy Sacrament ought to signify their names to the cu- 
rate at least a day before it is administered. Can. 27, 

If a minister refuse to give the Sacrament to any one, being re- 
quired by the bishop, he is to certify the cause of such refusal; and a 
parson refusing to administer the Sacrament to any without just cause, 
is liable to be sued in action on the case: because a man may have a 
temporal loss by such refusal. 1 Sid. 34. Seethe Corporation and Teat 
Act it, this Dictionaiy, title Nonconformixts, 

In every parish church the Sacrament is to be administered three 
times in the year, (whereof the feast of Easter to be one), and every 
layman is bound to receive it thrice every year, &c. In colleges and 
halls of the universities, the Sacraments are to be administered the 
first m second Sunday of every month; and in cathedral churches, 
upon all principal feast days. dtum 21, 22, 2,3, 

The church war dens, ^s well lis the minister, are to take notice 
whether the parishioners came so often to the Sacrament as they 
might; and on a churchwarden's presenting a man for not receiving 
the Sacrament, he paay be libelled in the ecclesiastical court and ex- 
rommunicated, &cc, See further, title ttcvilixg; &C, 

SACK AMENTUM, An oath: The common form of ail inquisi- 
tions might, in Latin, by a Jury, run thus; Qui dicttnt su/ira Sacra- 
int- n turn mum, ctV. whence possibly the proverbial! offering to take 
the Sacrament of the truth of a thing, was first meant by attesting 
upon oath. 

Sack amentum Altaius, The sacrifice of the mass, or what is 
now called, 1 he Sjc rument of the Lord's Supper* Paroth, Jntiq. 4SS, 

SACRIH-'tiK, Sacri/rgittin.] Church rubbery, or a taking of things 
out oi a holy place; us where a person steals any vessels, ornament, or 
goods of the church: And it is said to be a robbery of God, at least 
of what is dedicated to his service. 3 Cra, 153. If any thing belong- 
ing to private persons, left in a church, be stolen, it is only common 
theft, not Sacrilege: But the canon l^iw determines that also to be 
Sacrilege; as likewise the stealing of a thing known to be consecrated, 
in a place not consecrated. Treat. Laws- 360 f 

By the civil law. Sacrilege is punished with greater severity than 
other thefts; and the common law distinguished this crime from other 
robberies; far it denied the benefit of the clergy to the offenders, 
which it did not do to other felons: But bv stauue it is put upon a 
footing with other felonif., by making it felony excluded of ckrgy ; 
as most other felonies are 2 In?t. 250, 

All persons not in hob, orders, who shall be indicted, whether in 
the same county where, the fact was committed, or in a different 
county, ol robbing any church, chapel, or other holy place, are ex- 
cluded from their clergy, by BtQfa t 24 &m. 8. c> U 25 Hen, 8. c. 3: $ 
& 6 A'rf. 6. c. 10. And all persons in general are justed of their cler> 
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for the felonious taking of any goods out of any parish church, or 
other church or chapel, by #tat, 1 Ed. 6. c. 12. See title Larceny 11. h 
lint the word robbing being always taken to carry with it some force, 
n seems no Sacrilege is within these statutes, which is not accom- 
panied with the actual breaking of a church, &c. Kvl. 58. G9: Dyer 
2-24, And the Mat, 23 Hen. 8. c. L. is the only act which extends to 
accessaries to these robberies; except the offence amount to burgla- 
ry! in which cast accessaries before are ousted of clergy, by s!at. 3 

4 W. 1$ M. c, 9. See titles Accessary; Burglary. 

The term Sacrilege was also antiently applied to the alienation to 
laymen, and to profane or common purposes, of what was given to 
religions persons and to pious uses: This was a guilt which our tore- 
fathers were very tender of inclining; and therefore when the order 
of the knights templars was dissolved, their lands were, under this 
pretext, afterwards violated, given to the knights hospitallers of Jt~ 
ruteletni for this reason: JVe in fiios usue erogata contra donatorum vo~ 
luntatem in alios uxus dietraherentur, Paroch. jinUq. 390. 

SACRIST A, Lat.~\ A sexton, belonging to a church, in old times 
called Sagereon and Sagisten. 

SAFE-CONDUCT, Salvus Cottdactus^ A security given by the 
prince, under the great seal, to a stranger, for his sate coming into, 
und passing out of, the realm; the form whereof is in Keg*. Grig 1 . 25. 

The royal prerogative of granting Safe-conducts is considered by 
Blackstonc as nearly related to, and plainly derived from, that of mak- 
ing war, See tins Dictionary, title King V. 3. 

Great tenderness is shewn by our laws, not only to foreigners in 
distress, (see title Wreck j) but with regard also to the admission or 
strangers who come spontaneously; for as long as their nation con- 
tinues at peace with ours, and they behave themselves peaceably, 
they arc under the King's protection; though liable to be sent home 
whenever the King sees occasion, But no subject of u nation at war 
with us can, by the law of nations, come into the realm, nor can travel 
himself upon the high seas, or send his goods and merchandise from 
one place to another) without danger of being seized by our subjects, 
unless he has letters of Safe-conduct; which by divers ancient sta- 
tutes must be granted under the King's great seal, and inrollcd in 
chancery, or else are of no effect; the King being supposed the best 
judge of such emergencies, as may deserve exception from the ge- 
neral law of arms. But passports under the king's sign-manual, of 
licences from his ambassadors abroad, are now more usually obtain- 
ed, and are allowed to be of equal validity, 1 Co nun, c. 7. ft. 259,260. 
See stats. 15 H. 6, c 3: IS Hen, 6, c. 8: 20 Hen, 6. c. 1: and further 
title Alien, 

Indeed the law of England, as a commercial country, pays a very 
particular regard to foreign merchants in innumerable instances, One 
is highly proper to be mentioned in this place. By Magna Curie. 
r. 50. it is provided, that all merchants (unless publicly prohibited be- 
forehand) shall have Safe-conduct to depart from, to come into, to 
tarry in, and go through England^ for the exercise of merchandise, 
without any unreasonable imposts; except in time of war: And, if u 
war breaks out between us and their country, they shall he attached 
(if in England) without harm of body or goods, till the king or hi* 
chief justiciary be informed how our merchants are treated in tin 
iand with which we are at war; andi if ours be secure in that land* 
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they shall be secure in ours. See I Comm. fi. 260: Momtnu L 
xx. 13. 

The VirAatiQTi of Scr/t- -conducts or Paa/tpertj?, or the committing acts 
of hostility against such as arc in amity, league* or truce with us, 
who arc here under a general implied Safe -conduct, arc breaches of 
ptib|i£ faith; without the preservation of which there can be no inter- 
course or commerce between one nation and another; ;md they arc 
considered as one just ground of national war. And as, during the 
continuance of any Safe-conduct, eilhei express or implied, the fo- 
reigner is under the protection of the king and the law; and, morecs- 
peeially, as we have seen that it is one of the articles o{ Magna @arft»j 
that foreign merchants should be entitled to Safe -conduct and security 
throughout the kingdom; there is no question but that any violation 
of either the person or properly of such foreigner may be punished 
by indictment in the name of the king, whose honour is more parti- 
cularly engaged in supporting his own Safe-conduct And when this 
malicious rapacity was not confined to private individuals, but broke 
out into general hostilities, by &tat. 2 Hen, 5, at, \. c, 6. the breaking 
of truce and safe-conducts, or abetting and receiving the truce- 
breakers, was (in affirmance and support of the law of nations) declar- 
ed to he high treason against the crown and dignity of the king; and 
conservators of truce and Safe-canducts were appointed in every port, 
and empowers'- to hear and determine such treasons (when commit- 
ted at sea) according to the ancient marine law, then practised in 
the Admiral's Court; and together with two men learned in the 
law of the land, to hear and determine according to that law the 
same treasons, when committed within the body of any county* 
Which statute, so far as it made these offences amount to treason, 
was suspended by stat. 14 Urn* 6 + & 8. and repealed by &tat, 20 
Hen, 6, ti.lty but revived by a fat. 29 Hen, 6, c 2, which gave the 
same powers to the lord chancellor, associated with either of the chief 
justices, as belonged to the conservators of truce and their assessors; 
and enacted that T notwithstanding the party be convicted of treason, 
the injured stranger should have restitution out of his effects, prior to 
any claim ol the crown. And it is farther enacted by star. 31 Hen, 6, 
c. 4* that if any of the Ring's subjects attempt to offend, upon the 
sea, or in any port within the King's obeisance, against any stranger 
in amity, league or truce, or under Safe-conduct; and especially hy 
attaching his person, or spoiling him or robbing him of bis goods; 
the lord chancellor, with any of the justices of cither the king's 
bejich, or common pleas, may cause fall restitution and amends to be 
made to the party injured. 

It is observed that the suspending and repealing acts of 14 & 20 
thn. 6. and also the reviving act of 29 Hen. 6. were only temporary; 
so that it should seem that, after the expiration of them all, the stat. 
2 Hen. 5. continued in full force; but yet it is considered as extinct 
by the 14 Kd. 4. c 4. which revives and confirms all statutes and 
ordinances, made before the accession of the house of York, against 
breakers of amities, truces, leagues, and Safe-conducts, with « n ex- 
press exception to the UaL 2 flen. 5, But (however that may be) it 
seems to have been finally repealed by the general statutes of Kd. Vl, 
and queen Mary^ for abolishing new-created treasons; though Hale 
seems to question it as to t realms commit led on the sea. I HaL P 
C. 267. but certainly the stal. 31 Hen. 6. remains in full force till 
this day. 4 Comm. c. 69, 70. 
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SAFEGUARD, Sah-a Guarding A protection of the king; to one, 
who is a stranger* that fears violence from some of his subjects, for 
seeking his right by course of law. Erg. Orig, 26. 

SAFE-PLEDGE, Salvim fiiegius,! A surety given for a man's ap- 
pearance at a clay assigned. Bract, lit. 4, cap* 2. See Pledge. 

SAG A MAN, from Saxon Saga^ Fabula.~] A taleteller; or secret 
accuser. Leg. Hen. L ca/t. 63, 

SAG I BAKU, alias SACHBARO, is the same mat we now call 
Justicmriujti a judge. -Leg; In& y c. 6, 

SAG ITT A BARB ATA, A bearded arrow. Btount* 

SAGITTARII, A sort of small ships or vessels, with oars and 
sails, H. de Diceta, amw y 1176* 

SAIL-CLOTH. For encouraging the manufacture of Sail-doth, 
any person may import into this kingdom undressed flax, without 
paying any duty for the same, so as a due entry be made thereof At the 
custom house, Esfip. And no drawback is to be allowed on re-exporta- 
tion of foreign Sail-cloth: But an allowance shall be made of \d< fier 
ell for British Sail-cloth exported, All foreign Sail-cloth import- 
ed, from which duties are granted shall be stamped, expressing from 
whence imported, Cafe, And manufacturers of Sail-cloth in this king- 
dom are to affix to every piece by them made, a stamp containing 
their names, and places of abode; or ex posing it to sale shall forfeit 10/. 
And if any persons cut off or obliterate such stamps, they incur a for- 
feiture of 5/. upon conviction before one or more justices, to be levied 
by distress, bV. Star. 4 Geo. 2. c. 27. 

Ships built, on first setting out to sea, to have one complete set of 
sails manufactured here, on pain of 50/. No sail-maker may work up 
into sails foreign Sail-cloth not stumped, under 20/. penalty: Sail- 
cloth made in, Great Britain, the pieces being made of certain lengths 
and breadths, sh:d| w eigh so many pounds each holt, and the warp 
wrought of double yarn, ifc. Flax yam Used in &riri-)fi Sail-cloth not 
to be whitened with lime, on forfeiture of 6d. a yard. Sail-makers, Lfc. 
ate to cause this act to be put up in their shops and work-houses, un- 
der the penalty of 40a, Stat. 9 Geo. 2. c. 37. 

Masters of ships are to make entry of all foreign-made sails on 
board, under the penalty of 50/. and pay duty for the same, unless 
they choose to deliver up the sails as forfeited: Sails brought from 
the East Indies are exempted from duty: Foreign made Sail-cloth 
imported, is to be stamped at the landing: Forger of stamps, fcJr. 
shall forfeit SQL A sail-maker making foreign Sail-cloth unstamped 
into sails, shall forfeit 50L A suit-maker shall not repair or amend tlu^ 
same under the penalty of 20/. Stat, 19 Geo. 2. c. 27. 

SAINT MARTIN LE GRAND, Court 0 f. The chief of these- 
veral courts in Landau are the sheriff's courts, holden before their 
steward or judge; from which a writ of error lies to the court of hust- 
ings, before the mayor, recorder, and sheriffs; and from thence to 
Justices -appointed by the king's commission, who used to sit in the 
church of Saint Martin le Grand; and from the judgment of those 
justices a writ of error lies immediately to the house of lords, 3 
Comm. 80. 77. cites J'\ M B, 52, 

SAIO, A tipstaff, or serjeantat arms; derived from the Saxon, 
£■<>/, FuztU* because they used to carry a rod or staff. S/irlm. 

SALARY, Satarium. 3 ] A recompence or con side rati an made to a 
portion for his pains and industry in another man's business; The 
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word is used in the stat. 23 Ed. 3. c. I. Solarium at first signified the 
rents or profits of a Sato, ball or house; (and in Gaxtcigne they now 
call the seats of the gentry Snta's, as we do halls;) but afterwards it 
was taken for any wages, stipend, or annual allowance. Cowetl- 

SALE> Fenditio*] The transferring the property of goods from 
one to another, upon valuable consideration: If a bargain is thai ano* 
ther shall give me St. for such a thing, and he gives me earnest) 
which I accept, this is a perfect Sale, IVood'a Inst, 316. On Sale oi 
goods if earnest be given to the seller, an<l pa it of them are taken 
away by the buyer, he must pay the residue of the money upon fetch- 
ing away the rest, because no other lime is appointed; and the earnest 
given binds the bargain, and j^ives the buyer a right to demand the 
goods; hut a demand without paying the money is void: And it has 
been held that, after the earnest is taken, the seller cannot dispose of 
the goods to another, unless there is some default in the buycr;there- 
fore if he doth not take away the goods and pay the money, the sel- 
ler ought to require him so to do; and then if he doth not do it in con- 
venient time, the bargain and Sale is dissolved, and the seller may 
dispose of them to any other person. 1 Saik. 113. A seller of a thing 
is lo keep it a reasonable time, fur delivery: But where no time is ap- 
pointed for delivery of things sold, or for payment of the money , it is 
generally implied that the delivery be made immediately, and pay- 
ment on the delivery. 3 Satk. 61. Where one agrees for wares sold, 
the buyer must not carry them away before paid for; except a day of 
payment is allowed him by the seller. Noy S7. 

A Sale may be of any living or dead goods in a fair or market, he 
they whose they will, or however the seller come by them; if made 
with the cautions required by law: But if one sell my goods unduly, 
I may have them again. Doct. i? Stud. 328: Perk. § 93. If a man af- 
firm a thing sold is of such a value when it is not, this is not actiona- 
ble; but if he actually warrants it, at the time of the sale, and not af- 
terwards, it will bear an action, being part of the contract* 2 Cro. 5, 
386. 630: 1 RoL Jlbr< y7: See titles Jgrccmcnt; Consideration; Con- 
tract; Fraud; Market t See. 

SALET, from l-'r. Salut, Stilus.] A head piece; a Salet, or scull 
of iron, &c. See stat. 20 R. 2. c. 1. 

SAL1CETUM, An osier hed. 1 Imt. 4. 

?>ALINA, A salt pit, or place wherein salt is made. And sathia 
is sometimes wrote for xatma } i. e. a pound Weight- Chart, \j Ed. 2. 

SALIQL'E LAW* Lex Satica.^ A law by which males only are 
allowed to inherit. It was on anUent law made by P/tara mmd % HSas% 
of the Frank is, part of which seems to have been borrowed by our 
Hairy I, in compiling his laws, Qui hoc Jrecril, secundum Itgtm sali- 
cam moriaturi kc, cap. 89. 

SALMON. No person may Uike Salmons in rivers, between the 
1st ol ~ Jlugust and the 1 1th of A'ovmi&e r; and Salmon are not to be ta- 
ken under eighteen inches long, £5c, under penalties, Seats. 13 j 
c. 47: I Efiz* c. 17. See as lo Salmon in the Teign, Dart, and Ptun'i 
Rivers, 43 Geo. 3. c, 1m i. and as to those in the Rivers of Carmarthen- 
shire, 45 Geo. 3. c. xxxiii. In Scotland by the act U24, 35, ;ne 
fishing for Salmon is prohibited from 1 5th -lugustto 30th November. 
None shall sell any fitckled Salmon in vessels before it be viewed 
unless the barrel contain forty-two gallons, and the half barrel <v en* 
ty-ctne gallons, well packed, and the great Salmon by itself, and sniaS 
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fish by themselves, t?V. on pain to forfeit for every vessel 6*. 
Stat. 22 lid. 4. c . 2, See stat> 11 7, c. 23, — Salmon not lo be taken 
in the Thames between 24th August and 11th November* Stat. 9 Ann. 
c, 26. — Fishmongers prohibited to buy Salmon under six pounds' 
weight. St. I Geo. 1. <\ 18. Salmon may be taken in the Nibble be- 
tween 1st January and 15th September. St. 23 Geo. 2. c. 26. Sec fur* 
t he t title /V* A. 

SALTATORIUM, A deer-Leap: Qworf Aadeat unum Sanatorium 
in liar co de B, Fat. \ Ed. 3. 

SALT* The price of Salt is to be set by justices of the peace in 
their sessions; and persons selling it at a higher rate shall forfeit 5L 
Also salt shall be sold by weight after the rate of 56tf*. to the bushel, 
under the like penalty. See state, 7^8 W. 3. c. 31. § 44. 92. 9 if 10 
W. 3, c. 6, — A duty is imposed on Salt; pits to be entered, fee. at the 
Salt -office on pain of 40/. penalty; and proprietors removing Salt from 
any pit, before weighed, in presence of the proper officer, to forfeit 

2QL &c. Stals. 10 I I W. 3. c. 22: 1 Ann. st. I.e. 21 The duties on 

Salt made in this kingdom were taken off, and duty on foreign Salt 
to continue, except for the British fishery, &c. by stat. 3 Geo. 2. c. 20. 
Since then, the duties on Salt, have been revived and continued, to 
be managed by commissioners, Stc. who may grant licences to erect 
houses for refining of rock Salt, at certain places in the counties of 
J?,s,?£j7 and Sussex. Stats. 5 Geo. 2. c. 6: 7 Geo, 2. c. 6. The Salt duties 
continued for a Further term, and under the same provisions, Sec. 
with a clause of loan of 500,000^ And proprietors of Salt-works in 
Scotland are not to pay their work-people in Salt, under the penalty 
of 20/. Stat, g Geo. 2. c. 12. The salt duties further continued, with a 
loan of 1 ,2 Q 0,000/. at 4d. per cent, interest, &c Rock-Salt may be 
used in the making of Salt from sea-water in works in Wales* paying 
the duties on both, 14 Geo, 2, c. 22. The Salt duties were made per- 
petual by stat 26 Geo. 2. c. 3* The duties on this article were further 
regulated, frauds guarded against, and provisions made as to the use 
of Salt in their fisheries, by a vast variety of statutes; and at length 
the duties, drawbacks, bounties, and allowances on salt were put un* 
der the management of the commissioners of excise by stuf. 38 Geo. 
3, c. 89. explained and amended by 39 Geo. 3. c, $5; and also by 41 
Geo. 3. (U. K.) c 91; and 45 Geo. 3. t\ 14. The exportation and car- 
rying coast -wise of liock-Salt may he prohibited by the king in coun- 
cil. 36 Geo, 3. c. 53. § 3, 4. And see as to importation from Ireland, 
xtat, 45 Geo. 3. c. 14. 

Salt-Duty in London. There is a custom duty in the city of 
hondm called Granage^ payable U> the lord mayor, Sec* for Salt 
brought to the port of London^ being the twentieth part. Cit.Lib. \25. 

Salt-Petre. What quantity to be delivered yearly into the royal 
stores; mat. 1 Ann. st. I.e. 12. § 113. The king may prohibit the ex- 
portation of id stat. 29 Geo. 2. c, \6. § L See title Gunpowder. 

Salt -Silver, One penny paid at the feast day of Sr. Martin^ by 
the tenants of som^ manor*, as a commutation for the service of car- 
rying rlieir lord's Salt from marker to his larder. Paroch* Antiq, 496. 

S VLTUS, A hi^l] thick wood or forest. See Boscus. 

SALA A-GARDA; See Safe-guard. 

SALA AG: j within the jurisdiction of the Cinque Ports, Stc, is 
regu^red by 12 Ann. c. 18: Sc 4a Geo. 3. c* 130, See title Insurance 
6: Wreck. 
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SAL VAGI US, Wild, savage. Rot, Cart, l Joh. 
SALUTE, State] A coin made by king Hen, V. after l»is con- 
quests in France; -whereon the arms of France and England were 
stamped and quartered. Stoive*s Citron. 589. 

SANCTA, The reliques of the saints; jurare super sancta was to 
rnakc oath on those reliques. Leg. Canut, e. 57, 

SANCTUARY, Sancitiarium.il A place privileged for the safe- 
guard of offenders* lives, being founded upon the law of mercy, and 
the great reverence and devotion which the prince bears to the pjacc 
wheieunto he grants such pr: \'-h :;i :-^:«n.-*i ics v. ere first ijranu:'! 
by king Lucius to our churches and their precincts; and among all 
other nations, our ancient kings of England seem to have attributed 
most to those Sanctuaries, permitting them to shelter such as had 
committed both felonies and treasons, so as within forty days they 
acknowledged their fault, arid submitted themselves to banishment; 
during w hich space, if any layman expelled them he was excommu- 
nicated; and if a clerk, he was made irregular. Mat. West. Jnn. 187: 
1 F, C. tib. 2. caft. 33: Fleta, lib. \, c. 29. 

St. John** of Beverly in Yorkshire had an eminent Sanctuary be- 
longing to it in the time of the Saxons; and St. Buriens in Cornwall 
had the like granted by king Jlthrl&tan^ anno 935; so had Westminster 
granted by King Edward the Confessor; and St. Mar (in Ic Grand in 
London, 2 1 Hen. 8, Sec. 

In Scotland the Abbey of Holyrood house, the ancient palace of the 
Scottish kings still possesses the privilege of giving Sanctuary to a 
debtor. To retire to the abbey, is by statute one of the circumstances 
which, joined to Insolvency constitutes legal bankruptcy. The bounds 
t>f the abbey arc extensive, and the whole is placed under the direc- 
tion of a baillie appointed by the duke of Hamilton^ as heritable keeper 
of the palace. When a person retires to this Sanctuary, he is secured 
against arrest from the instant he passes the confines, and this secu- 
rity continues for twenty -four hours: to enjoy it beyond that period he 
must enter his name in books kept by the baillie of the abbey. This 
Sanctuary gives no protection to a criminal, nor to a crown debtor, 
nor fraudulent debtor, nor to a person under an obligation to do an act 
within his own power; nor does it secure the debtor against such 
debts as he may contract during his residence in Sanctuary, for the 
personal execution of which debts there is" a prison within the 
bounds. Where a person claims the Sanctuary who has no title to it, 
he may be arrested, with the concurrence of the baillie. Jicll'a 
Scotch Law Diet. 

Sanctuaries, it has been observed, did not gain the name of such 
lill they had the pope's hull, though they had full privilege of exemp- 
tion from temporal courts by the king's grant only; lint no Sanctuary 
granted by general words, extended to high treason; though it extend- 
ed to all felonies, except sacrilege, and to all inferior crimes, not com- 
mitted by a Sanctuary man; and it never was a protection against any 
action civil, any farther than to save the defendant from execution of 
his body, &c. 2 Hawk. P. C. c.32. 

While this protection against justice remained in force, if a person 
accused of any crime (except treason, wherein the crown, and sacri- 
lege, wherein the church, was too nearly concerned) had fled to any- 
church or church-yard and within forty days after went in sack-cloth 
and confessed himself guilty before the coroner, and declared all the 
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particular circumstances of the offence; and thereupon took the oath 
in that case provided, viz, that he abjured the realm, and would depart 
from thence forthwith, at the port that should be assigned him, and 
would never return without leave from the king; he by this means 
saved his life* if he observed the conditions of the oath, by going with 
a cross in his hand, and with all convenient speed, to the port assign- 
ed, and embarking, tor if, during this forty days* privilege of Sanc- 
tuary, or in his road to the sea-side, he was apprehended and arraign- 
ed in any court, for this felony, he might plead the privilege of Sanc- 
tuary, and had a right to be remanded, if taken out against his will. 
But by this abjuration his blood was attainted, and he forfeited all his 
■goods and chattels. The immunity of these privileged places was 
very much abridged by the statu. 27 Hen. 8, c. L9: 32 Hen. 8. e. 12. 
And now, by the stat. 21 Jac. 1* c, 28. all privilege of Sanctuary, 
and abjuration consequent thereupon, is utterly taken away and abol- 
ished. 

There were several statutes made relative to Sanctuaries, whilst 
they existed, viz. Art. C/ci\ 9 Ed. 2. st. I. ct. 10. 15: 2 R. 2. U. 2. e. 
3i A> H. 8. c. 2: 21 H. 8. <\ 2: 22 H. 8. c. 2, § 14. By 26 H. 8, c. 13. 
Sanctuary was taken from offenders in high treason. Sec further, titles 
Abjuration-, Arrest; Privilege I. 

SANDAL, A merchandise brought into England; and a kind of 
Ted-bearded wheat. See stat. 2 Jf. 2.c. I. 

SAND-GAVEL, A payment due to the lord of the manor of Hod- 
ley in the county of Gloucester, for liberty granted to the tenants to 
dig sand for their common use. Tayl, JUst. Gravel. 113. 

SANE MEMORY, f . f. Perfect and sound mind and Memory, 
do any lawful act* See, See title Idiots and Lunaticks. 

SANGUINEM EMERE, Was where villeins were bound to buy 
or redeem their blood or tenure, and make themselves freemen. Lib. 
Niger Here/. 

SANGUIS, Is taken for that right or power, which the chief loi 
of the fee had, to judge and determine eases where blood was shed. 
Mot, Ang* torn. 1, ft, 1021. 

SANG and SANC, Old /'>. Blood. 

SAR ABARA, A covering for the head. Mat. Westm. ann. [295. 

SARCLIN-TLME, from Yv. Sarcler, Eat. SarclarcJ] The time or 
season when husbandmen weed their corn. CowtlL 

SARCULATURA, Weeding of corn: Una Sure alatura, the ten- 
ant's service of one day's weeding for the lord. Paroch, Aniiq. 403- 

SARKE, Isle of; See Jersey, 

SARKELLUS, An unlawful net or engine for destroying fish. In- 
quidt'. Jutstie. anno 125*. 

SARPLER of WOOL, Ser/ileru fan*, otherwise called a pocket.] 
Half a sack. Fl&fi, lib. 2. c. 12. 

SARSAPARILLA, May be imported from the American planta- 
tions, &c. if of the growth of America^ Mat. 7 Ann. c. 8* Sec title 
Navigation Ads* 

SART, or Assart, A piece of woodland turned into arable. See 
Assart. 

SARUM, Salisbury. There was a form of church-service called 
.secundum usum Sarum, composed by Osmond the second bishop of 
Saturn in the time of Willi am the Conqueror. IfolHnxshed* fi, IT. 

Vol. VL B 



10 



SCA 



SASSE, A kind of weir with flood gates, most commonly rii 'flavin 
gable ami cut riversj for the dammmg and shutting up and loosing 
the stream of water, as occasion requires, for the better passing of 
boats and barges; This in the West of England is culled a lock; and 
in some places a sluice. Coiodl. 

SASSONS, the corruption of Saxons, a name of contempt former- 
ly given to the English^ while they affected to be called Angles; they 
are still so called by the Welch* 

SATISFACTION, Is the giving of recompencc for an injury 
done; or the payment of money due on bond, judgment, Sec. In which 
last case, it must be entered on record. 2 LilLJbr. 495. Sec title 
Puym e?it+ 

Where money given one by will, shall be held to be in Satisfaction 
of a debt, and where notj see title Legacy. 

That Satisfaction means legal compensation, and not any arbitrary 
rccompence, see 3 Bos. Put. 55. 

As to pleading Satisfaction in cases of trespass; see titles Sheriff'} 
Officers} Justices} Trespass , tfc* 

SATURDAY'S STOP, A space of time from even-song on Satur- 
day till sun-rising on Monday, in which it was not lawful to take sal- 
mon in Scotland* and the northern parts of England* MS. Cowell* 

SAVER DEFAULT, Is a law term signifying to excuse, as when 
a man having made Default by not appearing in court, fcc. comes af- 
terwards and alleges good cause for it, viz* Imprisonment at the time* 
or the like. Book £nt. See title Default. 

SANKEFIN, Fr, Sang, i. e. Sanguis, Fin, Finis.'] The determina- 
tion or final end of the lineal race and descent of kindred* Britttm, 
c* 119. 

SAURUS, A hawk of a year old. Bract, lib. 5. tr. 1. c. 2. part 1. 

SAXON-LAGE, Saxon-laga, Lex Saxonum^ The law of the 
West Saxons by which they were governed. See title Merchenlage* 
A Comm, c. 33. 

The reason why so many traces of the Saxon laws, language, and 
customs are to be found in England, are thus stated} Robertson, in his 
History of Emperor Ch. V. says, The Saxons carried on the conquest 
of that country with the same destructive spirit, which distinguished 
the other barbarous nations. The antient inhabitants of Britain were 
either exterminated, or forced to take shelter among the mountains 
of Walesa or reduced into servitude. The Saxon government, laws, 
manners, and language were, of consequence, introduced into Britain} 
and were so perfectly established, that all memory of the institutions 
previous to their conquest was abolished, Huberts, i. 197. Note IV.— 
As to the laws of the Saxons, for putting an end to private wars. See 
Id. 285. 

SCABINI, A word used for wardens at Lynn? in Norfolk. Mtrf 
Chart. Hen, 8. 

SCALAM, Ad sealant t The old way of paying money into the Ex- 
chequer. The sheriff, &o is to make payment ad sealant, i, c. solvere, 
prater guamlibet ntimeratum librum, avx denarios. Stat. IV* I. And at 
that time sixpence superadded to the pound made up the full weight, 
and nearly the intrinsic value. This was agreed upon as a medium to 
be the common estimate for the defective weight of money; thereby 
to avoid the trouble of weighing it when brought to the Exchequer. 
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Lowndes's Essay on Coin , fi. 4: Hale's SAer. Account s , /i. 21, See 
Pcnsam. 

SCALING A, A quarry or pit of stones, or rather slates for cover- 
ing houses: French escailere t whence scaling of houses, &c Man. 
Angl. torn, 2.fi. 130. 

SCANDAL, A report or rumour, or an action whereby one is af- 
fronted in public. See LibeL 

Scandal or Impertinence in Bills in Equity. If a Bill in 
Equity contain matter either scandalous or impertinent, the defend- 
ant may refuse to answer it, till such Scandal or Impertinence is ex- 
punged, which is done upon an order to refer it to one of the mas- 
ters. 3 Com. 442, See titles Chancery; Libel L 

SCAN D ALUM MAGNATUM- 

Words spoken in derogation of a peer, a judge, or other great of- 
ficer of the realm: These, though they would not be actionable in 
the case of a common person, yet when spoken in disgrace of such 
high and respectable characters, they amount to an atrocious injury, 
which is redressed by an action on the case, founded on the antient 
statutes; as well on behalf of the crown to inflict the punishment of 
imprisonment on the offender, as on behalf of the party to recover 
damages for the injury sustained. 3 Comm, cZ. fi. 124. 

The law on which this action is grounded, is s/at. West* 1. 3 E. I. 
c. 34. which; after speaking of" devisors of false news, and horrible 
lies, of prelates, dukes, earls, barons, and other nobles and great men 
of the realm, and also of the chancellor, treasurer, clerk of the privy 
seal, steward of the King's house, justices of the one bench or of the 
other, andother great officers of the realm," enacts, " That none con- 
trive or tell any false news, whereby discord or slander may grow be- 
tween the King and his people; or contrive to tell any false things of 
prelates, lords, and of others aforesaid, whereof discord or slander 
might rise within, or any Scandal to, the realm; and he who doth the 
same shall be imprisoned till he have brought him forth that did 
speak the same.*' This statute is recited by stat. 12 R. 2. c. II: and 
thereby it is further provided, that the offender not producing his au- 
thor shall be punished by the advice of the council, 4 In$t* 5 1: 4 Co. 
12, b. See also stat. 1 2 PhiL &? M. c 3: and 1 Eliz. r. S. 

At the time of making the law, on which this action is founded, the 
constitution of this kingdom was martial, and given to arms; the very 
tenures were military, and so were the services; as knight-service, 
castle -guard, and escuage; so that all provocations by vilifying words 
were revenged by the sword, which often created factions in the 
commonwealth, and endangered the government itself; for in this 
kind of quarrels the great men, or peers of the real in, usually engag- 
ed their vassals, tenants, and friends: so that laws were then made 
against wearing of liveries or badges, and against riding armed; 
therefore it is that the stat. West. 2, appoints that the offender shall 
suffer imprisonment until he produces the author of a false report* 2 
Mod. 156. 

This action or public prosecution for scan. mag. is totally different 
from the action of slander in the case of common persons. The sctxn- 
datum magnatum is reduced to no rule or certain definition, but it may 
be whatever the Courts in their discretion shall judge to be deroga- 



{■2 



ttC AND ALUM MAGNATUM. 



tory to the high character of the person of whom it is spoken: a* t« 
say of a peer, l( that lie was no more to be valued than a dog;" which 
words would have been perfectly harmless, if uttered of an inferior 
person. ButL M P. 4. 

Though this action is now seldom or ever resorted to, it may be 
matter of some utility, as well as curiosity, to peruse the following 
determinations on the subject: 

L Who may bring this Action, and for ivhat Words it lies. 
II. Of the Proceedings in this Action* 

I. It hath been held, that the King is not included in the words 
'* great men of the realm," as the statute begins with an enumeration 
of persons of an inferior rank, as prelates, dukes, ttV. Cromji. Junsd 
19, 35. 

Scandalizing the marriage of King Hen, VIII. wiih Anne Bullein 
was declared treason, by stat. 25 Hin. 8 + ca/i. 22. 

Also it is held, that a woman noble by birth is not entitled to this 
action. Cromfi. Jurisd. 34. 

It bath been adjudged, that though there was no viscount at the 
time of making this statute, (the first viscount being John Bt>aumcnt f 
who was created viscount 13 Hen. 6J yet when created noble, though 
by anew title, he was entitled to his action on this statute. Cro> Car. 
136: Palm. 563: Say and Stal (VlSCrl v, Seef/hens. 

Also it hath been adjudgud, that since the union, a peerof Scotland 
may have an action on this statute, and that it is not necessary for 
him to allege that he hath a seat and voice in Parliament; for by stat. 
5 Ann, c.$. art. 23> All peers of Scotland, after the union, shall be 
peers of Great Britain, and have rank and precedency bV*, be tried, 
itfe. and enjoy all privileges of peers as the peers of England now do, 
or hereafter may enjoy; except the tight and privilege of skiing in 
the House of Lords, and the privilege depending thereon. Com, 4 3D. 
Falkand Ld, v. Phifijis. 

It hath been contended, that no words of slander are punishable by 
this statute, unless they arc actionable at Common Law; an ! that they 
are only aggravated by the statute, which, in this respect* is like the 
King's proclamation. 2 Mod. 16 1; Frccm. 222. 

But the contrary hereof seems to have been hold en in most of the 
cases on this head, and not without reason; as it would be to no purpose 
to make a law, and thereby to give a peer an action for such words as a 
common person might have beiorc the making of the statute, and for 
which the peer himself had equally a remedy by the Common Law; 
and therefore the design of the statute must be, not only to punish 
such things as import a great Scandal in themselves, or such for 
which an action lay at the Common Law, but also such things as sa- 
voured of any contempt of the persons of the peers or great men; and 
brought them into disgrace with the commons, whereby they took 
occasion of provocation and revenge. 2 Mod. 156. 

It hath been observed, that no action was brought on this statute 
till K)0 years after the making thereof; the lords still continuing the 
military way of revenge to which they had been accustomed. 2 Mod 
156. 

The first case on this statute, said to be reported, is in Keiliy. 
where the Lord Beancfmmfi brought an action of scan, mag, against 
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Sir Richard Crofts t for that the said Richard had sued out a writ of 
Forgery of false deeds against him; and it was held, that the taking 
out the writ, being done in a legal way, and in a course of justice } the 
action did not lie. Keilwr. 26, 27: 3 Mod. 164, cited. 

Scan, mag. brought for saying of a judge, " You are a corrupt 
judge," and held actionable, Cromp. Jurisd. 35: Ld. Ch. J, -Dyer's 
case, — So for these words, * l He imprisoned me till 1 gave him a 
release/' 3 Leon. 376; Lord Winchester** case, cited Freem. 221,— 
So these words " You have writ a letter to me> which I have to shew, 
which is against the word of God, against the Queen's authority, and 
to the maintenance of superstition, and that 1 will stand to prove 
against you;" were held actionable, and 500 marks damages given. 
Cro. Eliz. 1. Bixhop of Norwich v. Pricket t<— So of these words, 
W My Lord Mordant did know that Prude robbed Shot doit, and bid me 
compound with Shotbolt tor the same, and said he would see me sa- 
tisfied for the same, though it cost him \00l. which I did for him, be- 
ing my master, otherwise the evidence I could have given would 
have hanged Prude" Cro. Etiz. 67: For these words written in a let- 
ter, 4i I have heard that your Lordship hath sought by uncharitable 
means to bereft me of my life, lands, and liberty," an action lies. 
Moor 142: JLd. Lumley v. Fox^ 4 Co, 16. That the action as well lies 
for words written as those spoken; see 2 Show. 505. 

An action of scan. mag. was brought for these words, " There are 
more Jesuits come into England since the Larl of Northampton was 
Lord of the Cinque Ports, than ever there were before," and held ac- 
tionable. 12 Co. 132. In scan. mag. for these words spoken by a par- 
Son in the pulpit, " The Lord of Leicester is a wicked and cruel man, 
and an enemy to the reformation in England " adjudged actionable, 
and 500/. damages given. 2 Sid, 2 1 . 

So these words, " The Earl of Pembroke is of so little esteem in 
the country, that no man of reputation hath any esteem for him, and 
no man will take his word for 2d, and no man of reputation values 
him more than I do the dirt under my feet;" were held actionable, 
though said they would not be so in the case of a common person, 
Freem. 49. 

If one says, « I met J. S> whom I do not know, but my Lord P. 
sent after me to take my purse;'* an action of scandalum magnatum 
lies, though not positively said my Lord P. sent him, or that it was to 
take the purse feloniously; which last, in case of an action by a com- 
mon person, might be a good exception. 1 Lev. 277: 1 Sid* 434: 2 
Kcb. 5 37; E. of Peterborough v. Sir John Mordant. Vide 1 Sid. J 33: 1 
Keb. 813: 1 Lev. 148, Marquis of Dorchester v, Probtj. If one says of 
a. peer, "He is an unwonhy man, and acts against law and reason;" 
an action of scan f mag. lies, notwithstanding the words arc general, 
and charge him with nothing certain; and so adjudged by AorM, Wind- 
ham, and Seregg*, against the opinion of diking; who said the statute 
extended not to words of so small and trivial a nature, but to such 
only which were of greater magnitude, by which discord might 
arise, ijfc . and therefore the words " horrible lies" were inserted in 
the statute. Note; The rule laid down by the Court in this case was. 
that words should not be construed either in a rigid or mild sense T 
but according to the general and natural meaning, and agreeable to 
the common understanding of all men. 2 Mod, 151, Eifc.; 1 Mud* 232: 
Frrem* 220; Lord Ikwnshend v. Doctor Hughes. 
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II. Ft is now dearly agreed, that though there be no express words 
in the statute which give an action, yet the party injured may main- 
tain one) on this principle of Law; that when a statute prohibits the 
doing of a thing, which if done might be prejudicial to another, m 
such a case he may have an action on that very statute for his da- 
mages. 2 Mod. 152. 

Though the action is to be brought tarn firo domino rege quam pro 
vezfiSQt yet the party is to recover all the damages. 1 P. IVmn. 690. If 
the words are actionable at Common Law, the Peer hath his election 
to proceed on the statute, or at Common Law, Fretm. 49. It hath 
been held, that this being a general law, the plaintiff need not recite 
it particularly; and that if he sets forth so much thereof as shews his 
case to be within the statute, it is sufficient. Cro. Car. 1 39: 2 Sid. 21: 
Frct-m. 425, It is now settled that no new trial is to be granted in 
scan. mag. for excessive damages; which point seems to have been 
first determined in the case of Lord Townshend v. Dr. Hughes^ 
where the jury gave 4000/. damages. 2 Mod. 151: I Mod. 231. 

It has beeii ruled, that in scan. mag. the defendant cannot justify, 
let the words be ever so true, because the action is brought qtd :am, 
in which the King is concerned; but it hath been held, that the defen* 
dant may explain the words by shewing the occasion of speaking of 
them, and thereby extenuate the meaning of them, as was done in 
Lord Cromwell's case. 4 Co, 14: 2 Mod. J66i Fteem. 220: Poph. 67. 

In scan. mag. the Court will never change the venue on the com- 
mon affidavit that the words were spoken in another county, because 
a Scandal raised on a peer of the realm reflects on him through the 
whole kingdom; and he is a person of so great notoriety, that there 
is no necessity of his being tied down to try his cause among hi* 
neighbourhood. Carth. 400: 2 Salt 6G8* Vide 1 Lev. 56: 1 Keb. 
514: I Sid. 185: 2 Mod. 216. 

But in the case of Lord Shaftesbury v. Graham , the Court, in scan, 
mag. on a special affidavit of the plaintiff's power and interest in the 
county where the action was laid, made a rule for changing the venue; 
but note, that the books, which report and cite this case, mention it 
as a case of the times, and that it was owing to the great influence 
that lord had in the city of Lqfidon, that the Court varied from the ge- 
ral rule, and which rule hath ever since, notwithstanding this case, 
been adhered to. 2 Jo. 198: 1 Vent, 363: Skin. 40: 2 Show. 200. 

U hath been held, that the statute 27 Eliz. c. 8. giving the writ of 
error in the Exchequer-chamber, does not extend to scan, mag* Cro. 
Cur. 286. 385: 1 Sid. 143. That in an action of scan. wag. special bail 
is not required. 3 Mod. 41: Holt. Fcfi. 640. That no costs are to be 
given the plaintiff on his obtaining a verdict 2 Show. 506, 

SCAVAGE, SCEVAGE, or SC HE WAGE, from the Sax. Sehea- 
-.dan, i* e- o$tcndere.~J A kind of toll or custom, exacted by mayors, 
sheriffs, Uc. of merchant-strangers, for wares shewed or exposed to 
sale within their liberties; prohibited by the statute 19 Hen. 7.c. 7< 
But the city of London still retains this antient custom to a good 
yearly profit* And the lord chancellor, treasurer, president of the 
council, privy seal, steward, and two justices of the King's Bench and 
Common Pleas, are to ascertain these duties, and order tables to be 
made, mentioning the partic ulars T &c. Stat. 22 H. 8. c. 8. § 4. 

SCAVAIDUS, The officer who collected the Scavage-mortcys 
which was sometimes done with great extortion, CowelL 
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SCAVENGERS, from the Belg, sc haven^ to scrape or carry away.] 
Persons chosen into this office in London and its suburbs, who hire 
rakers and carts to cleanse the streets, and cany the dirt and filth 
thereof away. In Easter week yearly, two tradesmen in every parish 
within the weekly bills of mortality, must be elected scavengers by the 
constables, churchwardens, and other inhabitants, who are to take 
upon them the office in seven days, under ihe penalty of 10A These 
Scavengers, every day, except Sundays or holidays, are to bring their 
carts into the streets, and give notice by a bell, or otherwise, of car- 
rying away dirt, and to stay a convenient lime, or shall forfeit 40.?, 
and justices of the peace in their petit sessions may give Scavengers 
liberty to lodge their dirt in vacant places near the streets, satisfying 
the owner for the damage, Etc. All persons, within the weekly bills, 
are to sweep the streets before their doors, every Wednesday and 
Saturday, on pain of forfeiting 3s. id. Persons laying dirt or ashes 
before their houses, incur a forfeiture of 5s. Inhabitants and owners 
of houses are also to pave the streets before their own houses, on the 
penalty of 20s. for every perch: And constables, churchwardens, &c. 
may make a Scavenger's tax> being allowed by tAvo justices of the 
peace, not exceeding Ad. in the pound, &c, Stat. 2 IV. & M. st. 2. c. 
8: and see stats. 3 W. iff M. c. 12: 8 t3* 9 W. 3. c. 37: 6 Geo. lu. 6: 
18 G. 2. c. 33- §2, 3: and this Diet, title Police. 

A Scavenger's rate cannot be made for a division in which there is 
no churchwarden or overseer resident. I Stra. 630* See further, title 
Highways. 

SCEAT, Sax.~] A small coin among the Saxons equal to four 
farthings. 

SCEITHMAN, Sax.] A pirate or thief. LL. JEthtfredi afiuti 
Bromfiton. 

SCEPPA SALTS, An antient measure of salt, the quantity now not 
known: Scefifia or sceafi was likewise a measure of corn, from the 
Lat- scafiha} baskets, which were formerly the common standard of 
measure, being called skipe or tkefta in the south parts of England; 
where a bee-hive is termed a bee-skip. Man. Ang.fi. 284: Paradt. 
Antiq, 604. 

SCEURUM, A bam or granary. Ingulphus r ft. 862, 

SCHAFFA, A Sheaf, as Schajfa xaghtaritm y a sheaf of arrows. See 
Skene de verbor. signif. eod. -otrbo. 

SCHARPENNY, A small duty or compensation: And some cus- 
tomary tenants were obliged to pen up their cattle at night in the 
pound or yard of the lord, for the benefit of their dung; or if they did 
not so, they paid a small compensation called Sharpenny or Sham- 
penny} i. e. dung penny , or money in lieu of dung; the Saxon scearn 
signifying muck or dung. In some parts of the north they still call 
cow dung by the name of cow-skem; and in Westmoreland, a skarney 
houghs is a nasty, dirty dunghill-wench. CotuelL 

SCH AV T ALDUS; Vide Scavaldus. 

SCHEDULE, A lirtle roll, or long piece of paper or parchment, 
in which arc contained particulars of goods in a house let by lease, 
See. See Lease. 

Schedules are likewise frequently annexed to answers In a Court 
of Equity, containing an account of estates or effects, monies, debts, 
Sec* received or disposed of, or expended by the person putting in the 
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answer: And Schedule Is a term frequently used, instead of in- 
ventory. 

SCHETES, An amicnt term for usury; and the Commons prayed 
that order might be taken against this horrible vice* practised by the 
clergy as well as the laity. Rat. Pari. 14 R. 2. Cornell. 

BC HILL A, A little bell used in monasteries, mentioned in our 
histories* Eadmer v tib, 1. c. 8. 

SCHIREMAN, Sax. Scir-man.] A Sheriff. LL. Ina Regit a/md 
Ji r opt fi ton . The ancient name for an Earl. Sue titles Peer a of thc 
Reahn J.; Skireman; Shcrijf. 

SCHIRRENS-GELD, Shirtgdd^ A tax paid to sheriffs for keep- 
ing the shire or county court. Cartuiar. Abbat. St. Edmund Z7. 

SCHISM, &cMstna.] A rent or division in the church, See titlo 
Htresif. 

SCHOOLMASTER, No person shall keep or maintain a School- 
master, who does not constantly go to church, or is not allowed by 
the Ordinary, on pain of 10/. a month; and the Schoolmaster shall be 
disabled, and suffer a year's imprisonment. Scat. 23 Eliz. c. 1. — Re- 
cusants are not to be Schoolmasters in any public grammar-school, 
nor any other, unless licensed by the bishop; under the penalty of for- 
feiting 40,9. a-day* Stat. 1 Jac. c. 4. — Every Schoolmaster keeping 
any public or private school, and every tutor in any private family, 
shall subscribe the declaration, that he will conform to the liturgy of 
the church of England^ as by law established, and be licensed by the 
Ordinary; or he shall for the first offence suffer three months' impris- 
onment, Sec. Stat. 13 & 14 Car, 2, c. 4. — If any Papist shall be con- 
victed of keeping a school, or taking upon him the education of 
youth, he shall be adjudged to perpetual imprisonment. Stat. 1] Jj* 
12 W. 3. c. 4. See titles Paftista; Dissenters, as to the mitigation of 
these by later statutes, under certain conditions. The&tat. \%Amii. gt. 
2« c. 7, which imposed the penalty of three months* imprisonment 
on persons keeping school without a licence from the bishop, was re- 
pealed by *tat. 5 Geo. \.c, 3. 

By the Canons, no man shall teach in a public school, or private 
house, but such as is examined and allowed by the bishop, and of so- 
ber life: And all Schoolmasters are to teach the catechism of the 
church in English or Latin; and bring their scholars to church, and 
afterwards examine them how they have benefited by sermons, £tc. 
Can. 77. 79,< — Though the Act of Uniformity obliges Schoolmasters 
only to assent to and subscribe the declaration, yet it adds, according 
to the laws and statutes of tins realm, which presupposes some neces- 
sary qualification. And therefore a bishop may take time to inquire 
into the character of an elected Schoolmaster, before he licenses him. 
2 Strange 1023. 

Masters of grammar schools must be licensed- by the Ordinary, 
who may examine the party applying for a licence as to his learning, 
morality, and religion. £ Term Reft. K. B. 490. See also this Diet, 
title Resignation, 

m As to the power of a schoolmaster in correcting his scholars, see 
title Homicide II, I. 

For regulating and making better provision for Schoolmasters in 
Scot land , sec Scotch rfct&, 1693. c. 22: 1696. c, 26: and the stat. 43 G. 
3. c; 54. 

SCILICET, An adverb) signifying, that is to say; to wit; Hobarf, 
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in hi* exposition of this word, says, it is not a direct and separate 
clause, nor a direct and entire clause, in a conveyance, but intermedia; 
neither is it a substantive clause of itself; but it is rather to usher in 
the sentence of another, and to particularise that which was too gen- 
eral before, or distribute that which was too gross, or to explain that 
which was doubtful and obscure; and it must neither increase nor di- 
minish the premises or Iiabe?idum y ibr it gives nothing of itself; but it 
may make a restriction, where the precedent words are not so very 
express, but that they may be restrained- Hob. in, 172. See also I 
P. IVms. 18; and the case of a bond to two with a Scilicet, severing 
the money between them. Dy. 350. The word Scilicet, in a declar- 
ation, shall not make any alteration of that which went before. Po/ih. 
201. 4. And yet, in some cases, the Scilicet which introduces a sub- 
sequent, shall not be rejected. 2 CYo. 618. See title Pleading. 

SCIRE FACIAS, 
A Writ judicial, most commonly to call a man to shew cause to 
the court whence it issues, why execution of judgment passed should 
not be made out. This writ is not granted until a year and a day be 
elapsed after judgment given. Old Nat. Jirev. foL 151. Scire facias 
upon a fine lies not, but within the same time after the fine levied; 
otherwise it is the same with the writ of habere facias scisinam. Went. 
Symbol, part 2. title Fines, § 137. See stats. 25 E. 3. sf. 5. cap. 2; 39 
Etiz. e. 7. 

Other diversities of this writ are in the table of the Register Judi- 
cial and Original. See also East all* s Entries verb, scire facias. Covvell, 
And post, titles scire facias against Baili ad audiendum error es; in de- 
tinue, &c. 

All writs of execution must be sued out within a year and a day 
after the judgment is entered; otherwise the court concludes printd 
facie, that the judgment is satisfied and extinct; But it will grant a 
writ of scire facias in pursuance of stat. Westm* 2. 13 Jzd. 1 . e* 45. for 
the defendant to shew cause why the judgment should not be revived, 
and execution had against him; to which the defendant may plead 
such matter as he has to allege, in order to shew r why process of exe- 
cution should not be issued. 3 Comm. 421. 

I. Of the A'ature of the JYrit t and in whal Cases it is a proper 
Remedy. 

II. Of the Scire facias to revive Judgments, and after what Time 
necessary. 

III. Of the Scire facias on Recognizances and Statutes. 

IV. Of the Pleadings and Proceedings on a Scire facias; And 

herein of Ter-tenants. See mite I. 

L Scire Facias is deemed a judicial w rit, (or action, 2 Term Rep, 
iC B. 46; 267.) and founded on some matter of record, as judgments, 
recognisances, and letters patent, on which it lies to enforce the exe- 
cution of them, or to vacate or set them aside; and though it be a ju- 
dicial w r rit of execution, yet it is so far in nature of an original, that 
the defendant may plead to it, and is in that respect considered as an 
action; and therefore it is held, that a release of all actions, or a re- 

Vol. VL C 
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lease of all executions } is a good bar to a scire facias. Lift, § 505; Co. 
lift. 290, b\ 291, a: F. A". B. 267. 

But though it be held that a scire facias is in nature of an original, 
yet it hath been adjudged, that no writ of error lies into the Exche- 
quer-chamber on a judgment given In B* li, on a scire facias; the 
statute 27 lilii. c. 8- which gives the writ of error, mentioning only 
suits or actions of debt, detinue? covenant, account, actions upon the 
case, tfectione firing or trespass. Cro, Car, 286. 30t>. 464: I Bolt* Reft- 
264i I Vent 3S: i Salk. 263. 

If a bill of exceptions be tendered to a Judge and he signs it, and 
dies, a scire facia* lies against his executors or administrators to cer- 
tify it. 4 Inttt. 438. See 2 Inst. 428. 

A scire facias lies against a sheriff who levies money on a f> .fa. 
and retains it in his hands. Ikit. $2: Cro. Jac. 514: 1 And. 247: 
Godb. 276. 

So a scire facias will lie for a fine assessed on the parly at the jus- 
tice-seat of a forest. Cro. Car. 409, It lies to have execution of dam- 
ages recovered in an appeal, Cro. Jac, 549. 

Upon an etongavit returned by the sheriff, a scire facias lies against 
the pledges in replevin, by the plaintiff in the sheriff's court, trans- 
mitted to the hustings, and so to B, R. by certiorari. Comb. L And a 
scire facias lies against the sheriff for taking insufficient pledges in 
replevin. Hut!. 77. 

If one hath judgment in a r/uarc iiufu-diu and afterwards, before ex- 
ccuiion, the party is outlawed, the King may have a scire facias to ex- 
ecute ihe judgment j the King having privity enough in this case to 
shew execution, because; tr.e thing, as it was in the plaintiff, vested in 
the King. Moor 241; Cro. Eliz. 44. 32 5- Where having the thing 
gives a sufficient privity to maintain a scire facias; see Keilta. 
I68 t 169. 

On a motion to discharge an outlawry which was pardoned by the 
act of oblivion, the Court held that it could not be done on motion, but 
that the party must bring a scire facias on the act. Stit. 348. Sec title 
Outlawry^ IV. 

Where one obtained judgment, and after had judgment on a scire 
facias thereupon, and then became a bankrupt, and the original judg- 
ment was assigned by the commissioners to S< $. upon motion } it was 
entered to entitle him to the benefit of the judgment, on the scire fa- 
cias without bringing a new one. 3 Mod. 88. 

A scire facias brought by the successor of a president of the Col- 
lege of Physicians in Ltmdon, (upon a judgment in debt obtained by 
him .upon the statute 1 4 iff [5 H. 8. r. 5, against practising physic in 
London without a licence*) who died before execution; it was objected 
on demurrer, that the scire facias ought to have been brought by the 
executor or administrator of him who recovered: But without argu- 
ment the Court held, that the successor might well maintain the ac- 
tion; for the suit is given to the college by a private statute, and the 
suit is to be brought by the president for the time being; and he hav- 
ing recovered in right of the corporation, the law shall transfer that 
duly to the successor of him w ho recovered. Cro. Jac, 159. 

A scire facias was brought in the court of C, 3. to reverse a fine in 
ancient demesne; and it was ruled, thftt no such writ lay, but that the 
party ought to bring his w rit of deceit* Salk. 310: 3 Salk. 35; 3 Let 
W.lLd, Raijm. 177, 
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Where either party dies, between the verdict and the judgment, 
it is enacted, by the statute 17 Cor. 2. c. 8. " That Ids death shall not 
he alleged for error, so as the judgment be entered within two terms 
after the verdict." In the construction of this statute, it has been 
holden that the death of either party before the assizes is not reme- 
died: but if the party die after the assizes begin, though before the 
trial, that is within the remedy of the statute; for the assizes are con- 
sidered hut as one day in law, and this is a remedial act, which shall 
be construed favourably. The judgment upon this statute is emered 
by or against the party, as though he wire alive; and it should be en- 
tered or at least signed, within two terms after the verdict, but there 
must be a .wire facias to revive it, before execution can be taken out: 
and such scire facias pursuing the form of the judgment, should be 
general, as on a judgment recovered by or against the party himself. 
Tidd*& Pract* K> B.} and the authorities there cited. 

liy stat. % &9 IV. 3. c. 1 1. it is enacted, « That in all actions to be 
commenced in any court of record, if the plaintiff or defendant hap* 
pen to die, after interlocutory and before final judgment, the action 
shall not abate by reason thereof, if such action might have been 
originally prosecuted or maintained, by or against the executors or 
administrators of the party dying; but the plaintiff, or if he be dead 
after such interlocutory judgment, his executors or administrators* 
shall and may have a scire- far>ns against the defendant, if living after 
such interlocutory judgment, or if he died after, then against his ex- 
ecutors or administrator to shew cause, why damages in such ac- 
tion should not be assessed and recovered by him or them, And if 
such defendant, his executors or administrators, shall appear at the 
return of such w r rit, and not shew or allege any matter sufficient to 
arrest the final judgment* or being returned warned, or, upon two 
writs of scire facias it being returned that the defendant, his execu- 
tors or administrators, had nothing whereby to he summoned, or 
could not be found in the county, shall make default, that thereupon 
a writ of inquiry of damages shall be awarded; which being executed 
and returned, judgment final shall be given for the said plaintiff, his 
executors or administrators, prosecuting such writ or writs of scire 
fuviasi against such defendant? his executors or administrators, respec- 
tively." This statute has been held not to extend to cases, where the 
party dies before interlocutory judgment; though it be after the ex- 
piration of the rule to plead* I Wiba. 315. 

Where either party dies, after interlocutory judgment, and before 
the execution of the writ of inquiry, the scire facia* upon this statute 
ought to be, for the defendant, or his executors or administrators, to 
shew cause why the damages should not be assessed and recovered 
against them, and to hear the judgment of the court thereupon. 1Mb 
AW. 647: 6 AIoeL 144. But where the death happens after the writ of 
Inquiry is executed* and before the return, the scire facias must be 
to shew cause why the damages assessed by the jury should not be 
adjudged to the plaintiff, or bis executors or administrators. 1 Wil$, 
243. See 1 Term Rcjt> 388, And where the plaintiff dies* after inter- 
locutory, and before final judgment, in an action against the executor, 
the defendant cannot plead to the scire facias a judgment upon bond 
against his testator, and no assets vitrei} for the statute never intend* 
ed that the executor should be in a better situation as to the assessing 
of damages upon ihe inquiry, than his testator, who could have plead- 
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cd nothing but a release, or other matter in bar, arising futia darrein 
continuance. 1 Satk.S\5: 6 Med. 142. 

The judgment upon this statute is not entered bp or against the 
party himself, as upon stat. 17 Car. 2. c. 8- but by or against his exe- 
cutors or administrators* 1 Saik. 42, And where the defendant dies, af- 
ter interlocutory and before final judgment, two writs of scire facias 
must be sued out by the plaintiff before he can have execution: one 
before the final judgment is signed, m order to make the executors co- 
administrators parties to the record; the other after final judgment is 
signed, in order to give them an opportunity of pleading no assets, or 
any other matter in their defence: for it would be unreasonable that 
the executors or administrators should be in a worse situation, where 
their testator or intestate died before the final judgment was signed, 
than they would have been in if they had died afterwards. $by. 266. 
See this Dictionaiy, title Abatement I. 6. c. 

II. There have been different opinions w hether a scire facias lay 
at Common Law or not; but tins doubt, says Coke, arose for want of 
distinguishing between personal and real actions. At Common Law, 
if after judgment given, or recognisance acknowledged! the plaintiff 
did not sue out execution within the year, the plaintiff, or his conu- 
see, was driven to his original upon the judgment; and the scire facias 
in personal actions was given by the statute of Westm. 2. c. 45* But 
in real actions, or upon a fine, though no execution was sued out 
within a year after the judgment given or fine levied, yet after the 
year a scire facias lay for the land, &c. because no new original lay 
upon the judgment or fine. 2 Inst. 469, 470, 

A scire facias lay as well in mixed as real actions, and upon a 
judgment in assise. So it lay upon a judgment in a writ of annuity. 
Salk. 2S8. 600. 

It hath been adjudged, that if there be judgment in ejectment,and 
no execution sued thereon in a year and a day, an habere facias flosses- 
nfoncm cannot be sued out after, without a scire facias ; and-tfbfr, Ch. 
J. said, that as to the possession of the land an ejectment was real, 
and the only remedy a termor for years had, and that a recovery 
therein bound the right of inheritance. Safk. 258+ 600. Comb. 250: 7 
Mod. 64: And see 1 Sid. 307- 351: 2 Keb. 3U7: Skin. 161:3 Lev. 100: 
J^utiv, 1268. 

But though, after a year and a day, there can be no execution of a 
judgment without a scire facias, yet if the plaintiff hath been delay- 
ed by a writ of error, he may take out execution within a year and a 
day after the judgment affirmed. 5 Co. SO: Moor 566. fiL 772: Cro. 
RtU. 706: Godb. 372: Palm. 44: See 1 Roll. Ahr. 899: Lati, 20: Den* 
nis v. Drake: Cro. Eliz. 416. 

So, if after the year after the recovery the defendant brings a writ 
of error, and the judgment is affirmed, though before the writ of error 
brought the recovcror was to put his scire facias, yet this affirmance 
is a new judgment, and the recoveror may have, within the year af- 
ter the affirmance, * fieri facias or ca/aas, without a scire facias. I 
RqIL Abr. 899. And see Palm. 449: Latch. 193. 

So, if he be nonsuit in the writ of error, or if the writ of error be 
discontinued: for though in these cases there is not any new judg- 
ment given, yet the bringing of the writ of error revives the first 
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judgment- Cro. Jac. 364: I Roll. Rcfi, 104, Vide i Roll. Mr, 
899. 

If upon a judgment there be a cesset executio for a year after the 
judgment, the plaintiff within the subsequent year may take out exe- 
cution without a scire facias. G Mod. 288: 7 Mod. 64, 

A ho it hat Si been held, that where execution hath been taken on l 
after the year and day, it is not void, but voidable only* 3 Leon. 404: 
Satt. 273." 

If the execution is Staid by injunction, though the act of the de- 
fendant* yet the Court will not take notice thereof. See title Execu- 
tion. 

In such case there must be a scire facias; the staying the proceed- 
ings by injunction, does not appear to the Court, by any record of its 
own: Nor is the filing a bill in equity any revival of the judgment, as 
in the case of a writ of error. 6 Mod. 288: Salk* 322. See title Injunc'r 
Hon. But where it appeared that the whole delay had arisen, on the 
pan of the defendant, by bills in chancery for injunctions, and by ob« 
taining time for payment, &c. the Court were unanimous that this 
rule of reviving a judgment above a year old, by scire facias before 
execution, winch was intended to prevent a surprise upon the defen- 
dant, ought not to be taken advantage of by one, who was so far from 
being surprised by the delay, that he himself had been trying all 
maimer of methods, whereby he might delay the plaintiff; and there- 
fore they discharged the rule for setting aside the execution, with 
costs. 2 Burr. 660. 

If judgment be given in debt, and no execution sued out within the 
year, yet the plaintiff may, after an award of an elegit on the judg- 
ment roll, as of the same term with the judgment, continue it from 
thence by vicecomes non misit breve; so held on a motion to set aside 
the execution; and though the Court said that an elegit ought to be 
actually taken out within the year, yet being informed by the clerks 
of the court, that it had been the practice for many years to make 
such entry, &c. it was said to be the law of the Court, and they order- 
ed the execution to stand. Can ft. 283; 2 S/toiv. 235. Comb. 232, 

If the demandant, or plaintiff, take th his process of execution with- 
in the year, though it be not served within the year, yet if he con- 
tinue the same, he may have execution at any time after the year. 2 
Inst. 471: Co. Liti. 290, b: And see 2 Leon. 77, 78. 87: 3 Leon. 259: 
4 Leon. 44: 1 Sid. 59: I Keb. 159: 6 Mod, 288. 

If the plaintiff delay the executing of a writ of inquiry till a year 
after the interlocutory judgment, he cannot execute it after without a 
acire facias. 

In the case of the King there need not be any &cire facias after the 
year and day. 2 Satk. 603. 

After a judgment, if the plaintiff within the year sues a scire fa - 
ciasy he cannot have a cafiias^ within the yearj until he hath a new 
judgment on the scire facias. 1 Roll. dbr> 900: 3 Danv. 333 . Qv.fti I. 

Where there is any change or alteration oT parties, a scire facian is 
in general necessary to warrant an execution, as in case of d 
ifc. Where there are two or more plaintiffs or defendants in a per- 
sonal action, and one of them dies before judgment, his death should 
regularly be suggested on the roll, and judgment entered for or 
against the survivors* But where one of two plaintiffs died before in- 
erlocutory judgment, and the first notwithstanding went on to exe- 
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cution in the name of both; on a motion to set aside the proceeding* 
for this irregularity, the Court permitted the plaintiff to suggest the 
death of the other before interlocutor)- judgment on the roll, and to 
amend the ca. &a. without paying 1 costs. And where one of several 
plaintiffs dies after judgment, execution maybe had for or against 
the survivors* without a scire facias: but the execution, in such case 
should be taken out in the joint names of all the plaintiffs or defen- 
dants, otherwise it will not be warranted by the judgment. 7?dd*s 
Pratt, K, B, c. 41. and the authorities there cited. If proceedings are 
removed out of the county-court or other courts, not of record, by 
writ of false judgment, and me plaintiff is nonprossed, the execution 
shall issue out of the court above, and a scire facias seems to be neces- 
sary for this purpose. TidaVn Pract. K. B. e, 41. And see this Diet- 
title Abatement* 

Andre facias seems necessary under the Lords* act, 32 Gee* 2. c 
23. § 20. which gives execution against the future goods of an insol- 
vent debtor taking the benefit of that act. I Term Rep.. 80. 

When a prisoner is charged in execution, the execution is consi- 
dered as executed, and therefore though the plaintiff afterwards die, 
his executors are not bound to revive the judgment by scire facias} 
or even (O charge the defendant in execution de novo, Tidd*s Pract* 
A: B. 211, cites gSug v. Millet, NiL22 Geo, & 

Judgment being entered on a bond to secure the quarterly pay- 
ment of an annuity, and aft. fa, having issued for the arrears of the 
last half year, a sceond^.ya. may be taken out for the next quarter 
without reviving the judgment by scire facias. I H. Biackst. 297. 

III. Recognizances and statutes are considered as judgments, 
being obligations solemnly acknowledged* and entered of record, and 
the scire facias on those is the judicial writ and proper remedy which 
the conusee hath; but herein we must distinguish between recogniz- 
ances at Common Law and statutes-merchants, taftL for? upon the 
former) if the conusee did not take out execution within a year after 
the day of payment assigned in the recognizance, he was obliged to 
commence the suit again by original; the Law presuming the debt 
might have been paid, if execution was not sued w ithin the year af- 
ter the money became payable; but this law is altered by stat. lf r estm. 
2. r. 45. by which the conusee hath a scire facias given him to revive 
the judgment, and put in execution; if the conusor cannot stop it by 
pleading such mutter as the Law judges sufficient for that end, such 
as a release, &c. But the conusee of a statute -merchant, ifc. may at 
any time sue execution on them without the delay or charge of a scire 
facias. Lift. Be/:. $9. That a ca/iian lies not on ;i recognizance, but 
only a scire facias; see 1 Brovml. S3; Co. Litt. 291: 2 Imt. 469: F, .V. 
B. 296: Bro. tft og. 17. 

Also as to recognizances at Common Law, and statutes and recog- 
nizances introduced by Statute Law, wc must further distinguish; 
that if on the first the conusee dies before execution sued, his execu- 
tor shall not sue it, even within the year, without bringing a scire facias 
against tbc conusor; the reason is, because the law presumes the debt 
might have been paid to the testator, and therefore will not suffer the 
debtor to be molested, unless it appear that he hath omitted to perform 
the judgment: and this is to be done by scire facias brought by the exe- 
cutor, for the alteration of the person altcreth the process at Common 



SCIRE FACIAS, III, IV. 



2:> 



Law; but this tending to delay, the scire facias is taken away in sta- 
tutes and recognizances by Statute Law, by the several acts of Parlia- 
ment which introduced them; and therefore upon the death of the co- 
nusce of a statute-merchant, Ifc , his executors may come into Chan- 
cery, and upon their producing the testament and the statute, shall 
have execution without a scire facias y us the testator himself might. 
3 Inst. 395. 471: Bro. Stat. Merck. 16. 43. 50. 

If a man be bound in a recognizance to the King, upon condition 
to be of good behaviour, Effa, he cannot be indicted fur breach of the 
good behaviour, by which he forfeits his recognizance, without a scire 
facias; for if a scire facias had been brought, he might have pleaded 
some matter in discharge thereof. 4 Inst. 181: 1 Roll. Mr, 900. 
What shall be said a breach, see Cro. Car. 498; and how to be assign- 
ed > see 3 Bulst. 220: Cto.Juc. 4 15: Sri/. 3 69: And this Diet. til. Sure- 
ty of (he Peace. 

If a man acknowledges a recognizance, to be paid at a day within 
the year after the date of the recognizance, in this case he may have 
execution by fieri facias or elegit within the year after the dayol pay- 
ment, though the year be past from the date of the recognizance. 21 
Ed. 3. 22, b: 1 Rati. Jbr. 899, 900: 2 last, 471- Sec 2 Rett* Abr. .6S: 
Co. Lit. 292, 

If a man recovers an annuity, he shall have execution for every 
time that occurs after by fieri facias or elegit within the year alter the 
time incurred; though the year be past from the judgment; but not 
after the year \irithput a scire facias. 1 Roll. Abr* 900* 2 Inst* 471 : Sulk. 
356J. 600. 

If two acknowledge a recognizance of 100/. jointly and severally, 
the conusee may sue several scire facias* s against the conusors upon 
this recognizance. 2 In at. 395. 

Scire facias u/iojia Recognizance i?i Chancer y^may be sued out to ex- 
tend lands, &c. If, upon a scire facias upon a recognizance in Chan- 
cery, the record be transmitted into B. R.to try the issue, and the 
plaintiff is nonsuit; he may bring a new scire facias in B. R. upon the 
record there. 2 Saund. 27. Where a statute is acknowledged, and 
the cognisor afterwards confesseth a judgment, and the land is ex* 
tended thereon; in this case t^e cognisee shall have a scire facias to 
avoid the extent of the lands; hut if the judgment be on goods, it is 
otherwise. I Brownl. 37: 3 AW*. Abr. 186. Scire facias lies on recog- 
nizance of the peace, &c, removed into B. R. See title Surety of the 
Peace. 

IV. A Sc i ke Facias on a judgment must pursue the terms of the 
judgment. 6 Term Rep. K. B. I. 

A Scire facias may be pleaded to, before judgment given upon it; 
afterwards it is too late: Though a writ of error may be brought to 
reverse the judgment on the scire facias, if that be not good on which 
the judgment was grounded. 2 Inst, 503. Payment was no plea at 
Common Law to a scire facias upon a judgment; because it is a debt 
upon record. 3 Lev. 120. But this was altered by slot. 4 Ann. c. !6* § 
12, which gives the defendant liberty to plead such payment 

Whatever is pleadable to the original action in abatement, shall 
not be pleaded to disable the plaintiff from having execution on a 
scire facias} because the defendant had admitted him able to have 
judgment. 1 Salfc. 2.— If a judgment be obtained against an execu- 
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tor, and afterwards a scir* facias is brought against him upon that 
judgment, he cannot plead a judgment recovered against his testator 
and that he hath not assets ultra^ Etc. because he might have plead- 
ed it to the first action; for it is a settled rule that if a defendant hath 
a matter proper for his defence, and he neglects to plead it in bar to 
the action at the time he may, he shall never take advantage of it af- 
ter. 2 Strange 732. 

Where an executor pleads ftlenc admimstravif^ and the plaintiff 
does not take issue on it, but takes a judgment of assets guando ac- 
ci'derint, the scire facias on that judgment must only pray execution 
of such assets as have come to the executor's hands since the former 
judgment: and if it pray execution of assets generally, without con- 
fining it to that time, it cannot be supported. 6 Term Rcfi. K, B, 1. 

In scire facias on a judgment in debt, or other personal action, the 
defendant cannot plead non- tenure of the land generally, where it is 
contrary to the return of the sheriff; though he may plead a special 
non-tenure: But on a scire facias to have execution in a real action, 
the defendant may plead non-tenure generally, because the freehold 
is in question, and that is favoured in Law; and the ter-tenants may 
plead there are other ter-tenants not named, and pray judgment if 
they ought to answer till the others are summoned, &c. though it 
would be otherwise if the scire facias had been against particular te- 
nants by name. 2 Satk. 601. 

In a scire facias on a judgment against a person^ who had been 
since a bankrupt under $tat. 5 Geo. 2. 30. § 9. which makes the 
future estate and effects of a person liable to his creditors, unless the 
estate shall produce sufficient to pay 1 5*. in the pound, it is neces- 
sary for the plaintiff to aver that the bankrupt's estate has not paid 
I5s + per pound. 7 Term Refi. K. B. 27. 

On a scire facias to have execution upon a judgment in action of 
debt, every ter-tenant is to be contributory; and therefore one shall 
not answer, as long as he can shew that another is liable and not 
warned: Contra on a scire facias upon a judgment in a real action; 
for every tenant is to answer for that which he hath, and one may be 
contributor)' and the other not. 2 Cro. 507. 

On a scire facias against the heir and ter-tenants to reverse a com- 
mon recovery of lauds, the scire facias is to issue against all the ter- 
tenants, for they are to gain or lose by the judgment in the recovery, 
Baym, 16: 3 Mod. 274, — \ scire facias to have execution of a fine, 
shall not be sued against lessee for years; but against him who 
hath the freehold, who may have some matter to bar the execution* 
Cro. KHz. 47 1: 2 Btownl. \A-\. In ejectment, it was adjudged, that a 
scire facias might be brought by the lessee, though he was but nomi- 
nal, and that it may be had by the lessor himself; as cither of them 
may have a writ of error on the judgment: And that it might be 
brought against those who were strangers to the judgment, and 
against the executors of the defendant, fcci 2 Lutrj. 1267. 

IF a judgment be above ten years 1 standing, the plaintiff cannot sue 
a scire facias without a motion in court, on affidavit that the debt is 
due, the judgment unsatisfied, and the defendant living, in B. R< But 
jn C. B, by motion of course, signed by a scrjeant, unless it is of 
twenty years' standing, when a motion must be made in court, on 
affidavit; If under ten, but above seven, he cannot have a scire facias 
without a motion at the side: bar: which side bat rule is obtained of 
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CDUP6&, without any motion by counsel, Note* after such motion, and 
judgment revived by scire facias^ if the defendant dies before execu- 
tion, the plaintiff must sue a new scire facias* but may have it with- 
out motion, for the judgment was revived before. Ha/l\ 59 fct. ScifonU 
Pract. 

In the King's Bench, and in all cases, there must be either one scire 
faciasy with a scire feci returned, or two scire facttrafo with ni/tils. 2 [usf. 
272 r 2 Mod. 227.— But in C\ B. whenever the set re facias is lo re- 
vive a judgment against the same defendant! who was putty and pri- 
vy to the judgment, one mire facias is sufficient, though a nihil be re- 
turned thereto. Dy. 186: Sulk. 599. — But not so where the defendant 
is not party to the record. The time however between the teste and 
return, in both courts, is in effect the same: For in C\ B. the one 
scire facias must have fifteen days between the tcatc and return; 
whereas, in K. B> there must be fifteen days between the test col the 
first and the return of the second scire facias. So, in C. B, y where two 
scire facias'* are necessary. — If only one scire facias and a Scire feci 
in A\ B. such scire facias should have fifteen days between the teste 
and return. — So must every scire facias when the proceeding is by 
original: Kut if inclusive both of teste and return, it is good. Selton's 
Pratt. 

Although the intent of the scire facias is to give the parly, against 
whom execution is about to issue, notice or warning thereof, yet by 
the general practice it is wholly defeated, for the defendant may b~ 
summoned or not, as the party thinks fit: And, indeed, the usual way 
is to revive the judgment without giving the pat ty any notice. Scllon** 
Pract. And it seems that the party may always search the office, and 
on finding a scire facias, left there for a return, he may appeal' though 
he is not warned or summoned. — A scire facias must lie in the she- 
riff's office the last four days before the return. 4 Term Reji, K. B. 
5J3. 

Hoalias scire facias must issue till the first writ of scire facias is re- 
turnable. Jc. 8 IV. 3, — And in C. B. not until the appearance day 
of the return of the first. — The alias shall bear teste the day of the re- 
turn of the first. Salic. 599: And in C. B. on the appearance day, as 
must the alias scire facias by original. Seliorfit Pratt. 

A defendant being summoned upon a scire facias, and the sum- 
mons returned, if he cloth not appear, but lets judgment go by default, 
he is forever barred. 1 Ln>. 41, 42. — if the sheriff hath returned htm 
warned, he shall not have audita querela on a release, £?*c* for the de- 
fendant might have pleaded the same on the return of the scire facias; 
but if the sheriff return uihiU on which an execution is awarded, he 
shall have audita querela, JVew Nat. Br. 230. — In the first case, he 
might have appeared and pleaded; in the other, not being warned, he 
was not hound to appear. Where there has been no scire feci, and on- 
ly two nihils, the Court will often relieve upon motion, and not put the 
party to an audita querela. Salic. 93, 264: 2 Strange 1075* 

Where the plaintiff in the judgment releaseth the defendant of all 
judgments and executions, &c* the defendant may, upon his release, 
sue out a writ of scire facias against the plaintiff in the judgment ad 
cagnoscendum scrifiium suum relaxananicf and he need not sue ovit his 
audita querela* Hit. 5 W. fcf M. 13. R. 

Damages are not recoverable in & scire J arias. 3 Burr. 1791. Also 
it was formerly held that the plaintiff could in a scire facias recover 
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costs; but this is now remedied by stat. Sci*9 W. J. c. IU Dai. 95: 
3 Buts. 322. 

But the plaintiff is not entitled to costs unless the defendant has 
appeared and pleaded: And no costs are payable by the pi ai mill, on 
moving to quash his own writ before plea, nor after plea in abate- 
ment. C<w. Pratt. C. B.7A; I Stra. 638 There is a proviso in the 

statute, that it shall not extend to executors or administrators; and 
thence it has been determined that in scire facia* they are not liable, 
when plaintiffs, to the payment of costs. 1 Stra. 188. 

For more learning on this subject, see 4 .Yew Abr. 19; Via. Abr .ti- 
tle scire facias: Wilson's Reft. f>ar, 1.98. 243:/tfr, 2- 6k $72$ the 
books of practice, particularly Selfa?i 7 $; and this Dictionary, titles £r- 
ror; Execution ; Judgment, &c T 

S c i H £ Fa c t a s ; against Bail. If a Cafiia s a d sarhfa ciend u m (see 
that title, and title Execution) is sued out against a defendant, and a 
7jo« est inventus is returned thereon, the plaintiff may sue out a pro- 
cess against the bail (where bail were given); for they stipulate, in 
this triple alternative; that the defendant shall, if condemned in the 
suit, satisfy the plaintiff his debt and costs; or, that he shall surren- 
der himself a prisoner; of, that they " ill pay it for him.- — As there- 
fore the two former branches of the alternative are neither of them 
complied ttilh, the latter must immediately take place* In order to 
which a writ of scire facias may be sued out against the bail, com- 
manding; the sheriff to make known to them the judgment, and that 
they shew cause why the plaintiff should not have execution 
against them for his debt and damages: And in such writ, *if they 
shew no sufficient cause, or the defendant does not surrender himself 
on the day of the return, or of shewing cause, (for afterwards it is 
not sufficient,) the plaintiff may have judgment against the bail, and 
take out a writ ofca. sa. or other process of execution against them, 
i CQutm.c. 26. fi. 416: See this Dictionary title I. 

There is no attempt, in point of fact, to find the principal on this 
t'ii. sa, but it is merely h ^s a warning that the plaintiff means to pro- 
ceed against the b\ii\\ or rather, the ca, sg, against the principal, be- 
ing left in the sheriff's office, is as notice to the bail, that the plaintiff 
will proceed against the person, and it is incumbent on the bail to 
search whether any ca. sa. is left in the office. 4 Burr. 1360. 

A writ of error is a supersedeas of execution from the time of its 
allowance, provided bail, when requisite, be put in thereon in due 
time. But it does not prevent the plaintiff from proceeding by action 
of debt, or scire facias on the judgment, against the principal, or by 
scire facias, or action of debt on the recognizance, against the bail. 
In such cases however, if the writ of error be not evidently brought 
for the mere purpose of delay, the Court will stay the proceedings 
upon terms, pending the writ of error. But this is not a matter ol 
course; and if it be apparent to the Court, that the writ of error is 
brought merely for delay, they will not stay the proceedings. Todd's 
Fract. K. fi. 

In order to stay the proceedings in an action of debt, or scire fa- 
cias, on a judgment, pending a writ of error, it is necessary that the 
defendant should be first in Court, by putting in bail. And where an 
action is brought upon a judgment of the Court of Common Pleas, 
the Court of A'. B. will not stay proceedings, {sending a writ of error, 
without the defendant's giving judgment m the second action, and 
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undertaking not to bring a writ of error upon that judgment. But if 
the action be brought upon a judgment of t Vic: Court ol' A' B. these 
terms make no part of the rule; because, in gene ral, actions on judg- 
ments are vexatious, and the plaintiff might have his execution on 
the first judgment. Tidd's Praet. K. B. and the authorities there 
cited. 

On a otire facias^ or action of debt on recognizance, against bail, 
when a writ of error is allowed;, and the bail apply within their time 
for surrendering the principal, the Court will stay the proceedings, 
until the writ of error is determined; the bail undertaking to pay the 
condemnation money, or surrender the defendant into the custody of 
the Marshal, within four days next after the determination of the 
writ of error, in case the same shall be determined in favour of the 
defendant in error. And in one case, where the writ of error was al- 
lowed before the lime was expired for surrendering the principal, 
though notice of such allowance was not given to the plaintiff's at- 
torney, nor the application consequently made, tilt after the expira- 
tion of that time, the Court gave the bail the same terms, as are 
usual when they apply within the time granted, by the course of the 
Court, for surrendering the principal. But, in general, when the bail 
do not apply to stay the proceedings, pending error, till their time to 
surrender is out, the Court will not give them any time for that pur- 
pose, but only four days to pay the money in, after the judgment is 
affirmed. Tidd's Bract. K. B. and the authorities there. 

Where error was not brought till it was too late lor the bail to sur- 
render, the Court, in one case, would not stay the proceedings. But, 
in a subsequent case, proceedings were staid; the bail undertaking 
to pay the condemnation -money, and the costs on the stir v facia a* m 
four days after affirmance; but in this case, there being no bail on the 
writ of error, the Court made the bail also undertake to pay the costs, 
on the writ of error, in case the judgment was affirmed; and said, it 
was a favour they were asking, and they would make them submit to 
equitable terms. 1 Stra. 443: 2 Stra* 887. By the affirmance of the 
judgment, in these cases, is meant the final affirmance of it; and 
therefore where the judgment, on a writ of error, was affirmed in the 
Exchequer-chamber, and afterwards another writ of error was 
brought, returnable in Parliament, the proceedings against the bail 
were further staid, till the determination of the second writ of error. 
5 Burr. 281°. 

The plaintiff got judgment on the scire facias against bail, pending 
error by the principal, and took them in execution; and on their mov- 
ing to be discharged, the Court said, though they might have applied, 
and had the proceedings staid, yet the Court would not set them 
aside. I Stra. 526: Barnes 202; But see 4 Burr* 2454: 3 Term Rrf} t 
643: semb. contra. 

See further, this Dictionary, title* Error; Bail, fcfr. 

There must be a particular warrant of attorney to a scire facias 
against the bail; for a warrant in the principal action is no warrant to 
the $cirefacia$y because these are distinct actions; and the particular 
warrant is to be entered when the suit commences, which is when the 
writ is returned. 2 Saik. 603, — When a scire facias is brought against 
the bail, it must be in ea parte; and where it is brought against the 
defendant in the principal action, it is to be in hac parte, 2 &alk v 599. 

Scire Facias ad audjendum Errorzs, To hear the Errors assign* 
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ed. — When a writ of Error is brought, as soon as the transcript i* 
entered on record, and the plaintiff hath also assigned Ida Errors, and 
entered the same on record, it ihe defendant does not immediately 
plead or join in Error, the plaintiff m-\y site out this ztirc fiic§$»: And 
if the defendant in error does not come in, and plead or join to the as- 
signment of Errors, upon the return of this writ the plaintiff may have 
an a:.u* scire facia^ ^nd upon default thereto the plaintiff must pro- 
ceed io argument, and w ill be heard ex parte, but this writ of scire 
facia* ii. now seldom sued out, the defendant usually appear* graft*; 
or the plainiiffin Error, after his assignment of Errors, takes out a 
rule for delendant to appear thereto, and serves a copy on the defend- 
ant Car/h. 40: Seiton's Pratt. 

Scire Facias in Df.tinl e. In Detinue, after judgment* the plain- 
tiff shall have a distringas, to compel the defendant to deliver the 
goods, by repeated distresses of his chattels; or else a scire facia* 
against any third person in whose hands they may happen to be, to 
sheiv cause why they should not he delivered. 3 Comtn. 4 1 5. See 
this Dictionary* title RatccuH/in; in the Introduction to that title. 

Scittt Facias to remove usurper's Clerk.— 

On a quarc imfudit, and ne admit tan sued out, if the bishop after 
receipt of the latter writ, admit any person, even though the patron's 
right may have been (bund in a jure /.utronutu-^ then the plaintiff, Lif- 
ter he has obtained judgment in the quart impcdit> may remove the 
incumbent, if the clerk of a stranger, by writ of scire facias. 3 Comm. 
'ZiH. ^ee Quart? imfi'dii; Quare incutnhrarvit, 

Scire Facias to rc/teal Let ters-paimt and Grants. — Where the 
Crown hath unadvisedly granted any thing by LeLU i s -patent, w hich 
ought not to be granted, or where the patentee hath done an act that 
amounts to a forfeiture of the givm. the remedy to repeal the patent, 
is by writ of sci^e facias in Chancery. This may be brought either 
on the part of the King, in order to resume the thing granted; or if 
the grain be injurious to a subject, the King is bound or right to per- 
mit him (upon his petition) to use his royal name for repealing the 
patent in a scire facias. And so, also, if upon an office untrulv found 
for the King, he grants the land over to another, he who is grieved 
thereby, and traverses the office itself, is entitled, before issue joined, 
to a scire facias against the patentee, in order to record the grant. 3 
Co?mn. c. 17, p. 260, L See this Dictionary, tit. Grant of the King* 
Inquest of office. 

A scire facias to repeal a patent, must be brought where the record 
is, which is in Chancery; and there are to be two of these v rits sued 
out of the petty -bag office directed to the sheriffof Middlesex, w ho 
by a letter under the seal of his office, mm,; send notice to the Cor* 
poratiou, or person whose concern the patent is, that there is a scire 
facias issued out returnable at such a time, and remaining with him 
lor the revocation of such a patent, and tit* if they do not apnear 
thereunto, judgment v,itl be hud against them bv default; and this 
letter to be delivered to the Corporation, or person interested in 
such Patent, by some person who ei.n make oath thereof tiring 
Kkcnjf. On a scire facias out of Chance! v returnable in n It Uj rc 
peal Letters-patent, it was held, that if the Letters-patent are '-v mied 
to the prejudice of any person, as if a fair is gran Led to the daime, 
of the fair ot another, kc, he may have a scire fachis on the cr.iV 
■ ueitt of such grant in Chancery, as well as the King in other ca^ 
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but it may be a question* whether a. scire /acids upon a record in 
Chancery is returnable in B. R. though after it is made returnable 
into B. that Court* and not the Chancery, hath the jurisdiction of 
it. Mod. Cas. 229. In all cases at Common Law, where the King's 
title accrues by a judicial record, and he grants his estate oven the 
party grieved could not have a scire fa cia& a gainst the patentee, but 
was forced to his petition to the King; otherwise it is when his title 
Is by conveyance on record, w hich is not judicial. 4 Rep. 59. The 
King hath a right to repeat a patent by wire facias, where he was 
deceived in his grant, or it is to the injury of the subject. 3 Lev, 220. 
And where a common person is obliged to bring his action, there* 
upon an inquisition or office found, the King is put to his scire facias, 
feci 9 Rep. 96. A scire facias to repeal Letters- patent doth not abate 
by the demise of the Crown. 1 Strange 43. 

Scire Facias's have issued to repeal the grains of offices, for con- 
ditions-broken! non-attendance, Stc. For disability, or in case of for- 
feiture, the otVices may be seized without 6cir& facias. 3 JVW*. Abr. 20 1, 
202. See title Office IV. 

ScutE Facias in appeal of murder, before a pardon shall be al- 
lowed; See title Appeal II. 

Sent*, feci, Is the return of the sheriff, on a scire facing that he 
hath caused notice to be given to the party, against whom the scire 
facias issued. See title Scire facias. 

SCIRKWYTL, The annual tax or prestation paid to the sheriff 
for holding the assizes or county courts. Paroth. Antig. fi. 573. 

SCITE, The setting or standing of any place; the seat or 

situation of a capital messuage, or the ground whereon it stood. Mori. 
Ang.tom. 2 f fol. 2TS. The w ord in this sense is mentioned in the 
tfattt. 32 H. 8. c. 20: 22 Car. 2. c. 11. 
SCORNEKS, See Vomers. 

SCOLDS, in a legal sense, are troublesome and angry women, 
who, by their brawling and wrangling amongst their neighbours, 
break the public peace, increase discord, and become a public nui- 
sance to the neighbourhood. They are indictable in the sheriff's tomn, 
and punished by the cucking- stool, Sic, Kitck. !3: 6 Mod. 213. Sec 
title Cantigatoru. 

SCOT AND LOT, Sax. Sceat, pars, and Lfot. L c, Sors.] Signi- 
fies a customary contribution laid upon all subjects, according to their 
ability, Sfielm. Nor are these old words grown obsolete, for whoever 
in like manner (though not by equal proportion] arc assessed to any 
contribution, are generally said so pay Scot and Lot. Stat. 33 H, S, c. 
9. See also stat. II Geo. U, IS- as to elections in London. 

SCOTAL, or SCOT ALE, Is where any officer of a forest keeps 
an alehouse within the forest, by colour of his office, causing people 
to come to his house, and there spend their money for fear of his dis- 
pleasure: It is compounded of ascot and air, which by transposition of 
the words is otherwise called an aleskot. This word is often used in 
the charter of the forest, c. 8. Manwood 2i'6. 

SCOTT AH K. Those tenants are said scoftitre, whose lands arc 
subject to pay scot. Mon. An$. i. 875. 
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SCOTLAND, 

Tub KiN^noM of Scotland, notwithstanding the union of 
i hi; Crowns on the accession of their King* James VX to that of En~ 
gland, continued an entirely separate and distinct kingdom for above 
a century more, though an Union hud been long projected; which 
Was judged to be the more easy to be done, as both kingdoms were 
rmticntly under the same government, and still retained a very great 
resemblance, though far from an identity, in their law s. By an act of 
parliament I Jac> he. J, it was declared, that these two mighty, fa- 
mous, and anticiit kingdoms were formerly one. And Sir Edward 
Coke observes, how marvellous a conformity there was, not only in 
the religion and language of the two nations, but ajso in their anticnt 
laws, the descent of the crown, their parliaments, their titles of no- 
bility, their officers of state and of justice, their writs, their customs, 
and even the language of their laws. Upon which account he supposes 
the Common Law of each to have been originally the same; especial- 
ly as their most anticnt and authentic bookj called Regiam Majesta- 
tem, and containing the rules of their anticnt Common Law, is ex- 
tremely similar to that of Glamul, which contains the principles of 
ours, as it stood in the reign of Henry II. 4 Inst. 345, The many di- 
versities, now subsisting between the two laws at present, may be well 
enough accounted for, from a diversity of practice in two large and 
unconimunicating jurisdictions; and from the acts of two distinct and 
independent parliaments, which have in many points altered and ab- 
rogated the old Common Law of both kingdoms. See I Comm. Introd. 
§ 4.//. 95. and the note there. 

In the reigns of king James IL and king Charles II. commissioners 
were appointed to treat with commissioners of Sc or /arid, concerning 
an union: But the bringing about this great work was reserved tor the 
rei^n of Queen Anne. The stat. 1 Ann, st r I, c. 14* ordained articles 
to be settled, by commissioners for the union of the two kingdoms, 
&c. and by stat. 5 Ann. c. 8. the union was effected. 

By this statute, 5 Ann. c. 8. the Twenty. five Articles of Union , 
agreed to by the parliaments of both nations, were ratified and con- 
firmed; the purport of the most considerable being as follows : 

1. That on the first of May 1707, and for ever after, the kingdoms 
of England and Scotland shall be united into one kingdom, by the 
name oT Cjhila r ISuitaix. 

2. The succession to the monarchy of Great Britain shall be the 
same as was before settled with regard to that of England. 

3. The united kingdom shall be represented by one Parliament, 

4. There shall be a communication of all rights aud privileges be- 
tween the subjects oi both kingdoms} except where it is otherwise 
agreed. 

y. When i^.^mif raises 2iOOG,Ooo/ r (accurateIy 1 ,997,763/. 8* 4-Lrf.) 
by a land-tax, Scotland shall raise 43,00OA 

IS, 17. The standards of the coin, of weights, and of measures, 
shall be reduced to those of England, throughout the united king 
doms* 

IS. The laws relating to trade, customs, and the excise shall be 
the same in Scotland as in England. But all the other laws of Scotland 
sli all remain in force; though alterable by the parliament of Great 
Biitafa Yet with this caution, that iawa relating to public policy are 
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alterable at tkc discretion of the parliament; laws relating to private 
right are not to be altered, but for the evident utility of the people of 
Scotland* 

22. Sixteen peers are to be chosen to represent the peerage of 
Scotland in parliament, and forty-five members to sit in the House of 
Commons. 

23. The sixteen peers of Scotland shall have all privileges of par- 
lament: And all peers of Scotland shall be peers of Great Britain^ 
and rank next after those of the same degree at the time of the union, 
and shall have all privileges of peers, except sitting in the House of 
Lords, und voting- on the trial of a Peer. 

It was formerly resolved by the House of Lords, that a peer of 
Scotland claiming to sit in the British House of Peers by virtue of a 
patent, passed under the Great Seal of Great Britain^ had no right to 
vote in the election of the sixteen Scotch Peers; and that no patent of 
honour granted to any Peer of Great Britain, who was a Peer of 
Scotland at the time of the Union, should entitle him to sit in Parlia- 
ment. But in 1782, on the claim of the Duke of Hamilton to sit as 
Duke of Brandon, the question being referred to the Judges, they 
were unanimously of opinion, that the Peers of Scotla?id were not dis- 
abled from receiving, subsequently to the Union, a patent of Peerage 
of Great Britain, with all the privileges usually incident thereto; and 
the House accordingly admitted the Duke of Hamilton to sit as Duke 
of Brandon. No objection was ever made to an English Peer's taking 
a Scotch Peerage by descent; and therefore, formerly, when 1l was 
designed to confer an English title on a noble family of Scotland, the 
eldest son of the Scotch Peer was created in his father*s life -time an 
English Peer, and this creation was not affected by the annexation by 
inheritance of the Scotch Peerage — It seems now to he settled, that 
a Scotch Peer, made a Peer of Great Britain, Had a right to vote in 
the election of the sixteen Scotch Peers: and that if any of the sixteen 
Scotch Peers are created Peers of Great Britain^ they thereby cease 
to sit as representatives of the Scotch Peerage; and new Scorch Peers 
must be elected in their room. See 1 Comm. 97. n. 7. 

25. All laws and statutes in cither kingdom, so far as they are con- 
trary to these articles, shall cease and he come void: And hence il 
seems that the royal prerogative of granting a charter to unrepresent- 
ed places to send members to Parliament, is virtually abolished; since 
the exercise of it would necessarily destroy the proportion of the re- 
presentatives of the two kingdoms, I Comm. 97, n. See tins Diction- 
ary, title Parliament VI. (13) 1. (b.) 

In the said statute, 5 Jinn. c. two acts of Parliament were also re- 
cited; the one of Scotland, whereby the church of Scotland, and also 
the four universities of that kingdom, are established for ever, and all 
succeeding Sovereigns are to take an oath inviolably to maintain the 
same; the other of England^ 5 Ann c, C, whereby the Acts of Cntform- 
Lty of 13 Eliz. and 13 Car. 2. (except as the same had been altered by 
Parliament at that time) and all other acts then in force for the pre- 
servation of the church of England, are declared perpemaj; and it is 
stipulated, that every subsequent King and Queen shall take an oath 
inviolably to maintain the same within England, Ireland, Wales, and 
the town of Berwick upon Tweed* And it is enacted, that these two 
acts " shall for ever be observed as fundamental and essential condi- 
tions of the Union. *' 

Upon these Articles and Act of Uni<m,h is to be observed, 1st, Th:^ 
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the two kingdoms are now so inseparably united, that nothing 
ever disunite them again; trxcept the mutual consent of both, or the 
successful resistance of either, upon apprehending an infringement 
of those point! which, when they were separate and independent Na- 
tions, it was mutually stipulated should be fundamental and essential 
conditions of the Union. 2dly, That whatever else may be deemcd/wi- 
damental and essential conditions, the preservation of the two churches, 
of England and Scotland, in the same stale that they were in at the 
time of the Union, and the maintenance of the Acts of Uniformity 
which establish our common prayer, are expressly declared so to be. 
Sdly, That therefore any alteration in the constitution of either of 
those churches, or in the liturgy of the church of England, (unless 
with the consent of the respective churches, collectively or re- 
presentatively given) would be an infringement of these fundamental 
and essential conditions, and greatly endanger the Union. 4thly, That 
the municipal laws of Scotland are ordained to be still observed in that 
part of the island, unless altered by Parliament: and, us the Parlia- 
ment has not yet thought proper, except in a few instances, to alter 
them, they still (with regard to the particulars unaltered) continue in 
full force* Wherefore the municipal or common laws of England are, 
generally speaking, of no force or validity in Scotland, See 1 Comm. 
97 1 98; and the note there. 

At the time of the Union it was agreed, that the mode of the elec- 
tion of the Peers and Commons should be settled by an act passed in 
the Parliament of Scotland; which was afterw ards recited, ratified, and 
made part of the Act of Union. As to the election of the sixteen 
Peers, see stat. 6 Ann. c. 23, With respect to the forty -five Common* 
evs- it was, by an act of the Scotch Parliament, (and see s'at. 6 Ann. c. 
6.) enacted, that of the forty-five, thirty should be elected by the 
shires, and fifteen by the boroughs: That the city of Edinburgh should 
elect one; and that the other royal boroughs should be divided into 
fourteen districts, and thai each district should return one: and it was 
also provided, that no person should elect or he elected one of the 
forty-five, but w ho would have been capable of electing, or of being 
elected, a representative of a shire or borough to the Parliament of 
Scotland: Hence the eldest son of any Scotch Peer cannot be elected 
one of the forty-five; such eldest son being incapable, prior to the 
Union, of sitting in the Scotch Parliament, Neither can such eldest 
son he entitled to be enrolled, and vote as a freeholder for any com- 
missioner of a shire, though otherwise qualified; as determined by the 
House of Peers in Lord Daer** case, 1793, But the eldest sons of 
Scotch Peers may represent any place in England, as many do. 2 
Hats. Free. 12. 

The two stats, 9 Ann, c. 5: 33 Geo. 2. c. 20. requiring knights of 
shires and members for boroughs to have respectively 600/. and 300/, 
a-year, are expressly confined to England: But a commissioner of a 
shire must be a freeholder; and it is a general rule, that none can be 
elected but those who can elect. And it was formerly supposed, that 
h was necessary that every representative or a borough should he ad- 
milted a burgess of one of the boroughs which he represented; till the 
contrary was determined by a Committee of the House of Commons 
in the case of the borough of Wigtown; 2 Doug. EL tsf.ll st ill holds 
generally true in shires in Scotland, that the qualifications of the elec- 
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tors and elected are the samej or that eligibility and a right to elect 
are convertible terms. See I Comm. 97, «. 6, 

The election of members of Parliament for Scotland, is further re- 
gulated by Bngli*A statutes: the magl^rkies arc required to summon 
the councils of boroughs; and an oath is to bo taken by everv freehol- 
der and voter as to the estates to qualify them s that they j-'^ actually 
their own, and not fictitious: She mi's or stewards not to ni-ke any 
false return, &c. under the penalty of 500/. recoverable in a summary 
way: No Judge of the Court of Session, or Huron of the Exchequer) 
in Scotland, shall he ejected a member oi Parliament. Stats- 7 Geo. 2. 
c. 16: 16 Qeo* 11: and see stat. 11 Geo. 3. c. S L 

Acts ot Parliament) in general, passed since the Union, extend to 
Scot/and; but where a statute is not applicable to Sc :tatid % and where 
Scotland is not intended to be included, the method is to declare by 
proviso that it docs not extend to Scotland. 3 BUTT* 853. As to Mer~ 
mcky see this Dictionary under that title. 

Several acts of Parliament have been passed, from time to time, for 
the internal regulation of various concerns of this part of the king- 
dom; the following acts are of public and general importance. 

By stat, 6 jinn. c. 26. a Com it of Lxchequer is erected in Scotland) 
10 be a Court of Record, Revenue, and Judicature, lor ever; and Bo- 
rons of the said Court to be appointed; who shall be Judges there. 

An act for disarming the Highlands of Scotland; and requiring bail 
of persons for their loyal and peaceable behaviour, &C» Stat. 1 Geo, 1. 
ftt. 2. c. 54? — Persons summoned are to bring in and deliver up their 
arms, or, refusing U> tin it, shall be taken as listed soldiers to serve His 
Majesty beyond the seas; and concealing their arms, are liable to pen- 
alties: Also the Lords Lieutenants, or Justices of the Peace, may ap- 
point persons to search houses for arms, Sec, Stat. 1 1 Qeol 1. c. 26. 

By the State, 19 Geo, 2. c. 39: 20 Geo* 2. c. 51: 21 Geo. 2. c. 34: 26 
Geo. 2 + c . -2 l J, provisions arc further made for disarming the High- 
lands, and restraining the use of the Highland dress; and the masters, 
and teachers of private schools, cha plains, tutors, and governors of 
youth and children, arc to take the oaths to His Majesty. 

When any ordinary place is vacant in the Court of Sessions in 
Scotland^ the King may nominate a person, who is to be examined 
by the Lords of the Session, and then admitted, See. Stat. 10 Geo. 
I. c. 18. 

By atqt, 20 Geo. 2. c. 4$. the heritable jurisdictions arc taken away 
and restored to the Crown, and more effectual provision is made for 
the administration of justice by ihe King's Courts and Judges there: 
And all persons acting as procurators, writers or agents in the law* 
are to take the oaths.— By Mat. 20 Geo, 2. c. 50, the tenure of ward- 
holding is taken away, and converted into blanch and feu -ho I ding. 
The casualties of single and life rent escheats* incurred by horning 
and denunciation for civil causes are taken away. A summary process 
is given to heirs and successors against superiors. The attendance of 
vassals at head-courts is discharged- Heirs and possessors of tailzied 
estates are empowered to sell to the crown. 

By slat, s'j Geo, 2. c, 20, certain doubts are obviated, that had arisen 
with regard to the admission of the vassals of the principality of Scot* 
land, and payment of their rents and duties. 

Peers of Scotland, and all officers, civil and military, Sec. are to take 
the oath of abjuration, &e> A Peer committing high treason or felony 
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in Scotland may be tried by commission under the great seal, consti 
luting Justices to inquire, Stc in Scotland: And the King may grant 
commissions of oyer ami terminer in Scotland, to determine such trea- 
son* Stats. 6 Ann. c. \ 4: 7 Ann, c. 21. 

Persons having lands in Scotland, guilty of high treason by corre- 
sponding with, assisting, or remitting money. Etc. to the Pretender, on 
comiction, are to be liable to the pains of treason; and their vassals, 
continuing in dutiful allegiance, shall hold the said lands of His Ma- 
jesty in fee and heritage for ever, where the lands were so held of 
the crown by the offender: And tenants continuing peaceable* a ^d oc- 
cupying land, arc to hold the same two years, rent-free. Stat. I Geo. 
|. st. 2. r. 20. 

By stat. 19 Geo. 2. e. 9. every juror for trial of high treason* or 
misprision of treason, shall be possessed in his own or his wife's right 
of lands, &c. as proprietor or life -renter within the shire, See. of the 
yearly value of 40*. sterling at least, or valued atoOs , sterling per ann. 
in the tax roll. 

By stat. 21 6>o,2, c. 1 9. offences of high treason, committed in the 
shire of Dumbarton, Stirling, Perth. Kincardine, Aberdeen^ Inverness^ 
Nairn*) Cromartie y Argyll Forfar, Bamf, Sutherland* Caithness, Elgine* 
and Ross^ or the shire or stewartry of Orkney^ may be inquired of in 
any shire in Scothnd t as shall be assigned by the King. Jurors may 
come out of adjoining counties. The practice of taking down evi- 
dence in writing, in crimes not affecting life or member, abrogated. 

By the stat. 22 Geo. 2. c. 48. the court before whom any indict- 
ment for high treason, or misprision of high treason, in Scotland^ shall 
be found, may issue writs of caj.ins, proclamation, and exigevt against 
the party, if not in custody; whereon the defe ndant not appearing) 
shall be deemed outlaw ed and attainted of high treason, or misprision 
of high treason; persons out of the kingdom, and returning w ithin a 
yeLtr, may traverse the indictment. 

By stat. 25 Geo. 2. c. 41, forfeited estates in Scotland were annexed 
to the crown inalienably, and satisfaction made to the lawful creditors 
thereupon; and the rents thereof applied for the better civilizing the 
Highlands. 

By stat. SO Geo. 3. c. >7, regulations were made for altering the 
Summer Session in the Court of Session, the Whitsutrtide and Lam- 
mas Terms in the Court of Exchequer, and the Spring Circuits of 
the Court of Justiciary.— By this act also, § 4, complaints were allow- 
ed to be presented to the Lord Ordinary- in time of vacation, in the 
same manner as to the Court of Session while sitting. 

By stat. 35 Geo. 3. c. 123. and afterwards more effectually by stat. 
39 iff 40 Geo. 3. c. 46, Regulations are made for the more easy and 
expeditious recovery of debts not exceeding 5L sterling and deter- 
mining of causes to that amount, throughout Scotland, by the inter- 
vention of two Justices of Peace within their respective jurisdictions. 

By stat, 39 Geo. 3. c. 49. the Magistrates and Judges in Scotland 
are empowered to extend the amount of bail to be given in criminal 
cases to 1200/. sterling for a nobleman: 600/ for a landed gentleman: 
300/. for any other gentleman, burgess, or householder, and 50/. for 
any inferior person. And on charges of sedition any Judge of the 
Court of Justiciary, on application in the name of the King's Advocate 
may extend the b.iil beyond those sums. 

By 39 iff 40 Geo. 3, c. 55. the salary of the Judges was increased" 
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±nA by 4S Geo. 3. c. 145. His Majesty is empowered to grant annui- 
ties to the Judges on their resignation. 

By 43 Geo. 3. c. 80. and other acts sums have been granted out of 
the British Exchequer, for the purpose of building and repairing 
bridges, and making and repairing roads in the Highlands, — Public 
grants have also been made for the Caledonian and other Canals* See 
43 Geo. 3. e. 102:- — See also 46 Geo. 3. C. 155 & 156. applying pro- 
duce of forfeited estates in making canals, and harbours, and in other 
public purposes, such as the Fisheries, Lunatic Asylum^ &c. 

By 43 Geo. 3. e . 54. provision is made For the better support of pa- 
rochial schoolmasters; and for better governing the parish schools in 
Scotland, 

By 48 Geo. 3. c. 51. some important regulations are made as to the 
internal regulation of the Court of Session (sec title Session Court qf), 
and concerning appeals to the House of Lords: By this last act His 
Majesty is empowered to appoint commissioners to inquire into the 
forms of process m the Court of Session, and to report in what cases 
Trial oy Jury may be usefully established in Scotland. 

SCOTS. Assessments by Commissioners of Sewers are so called. 

SCRIPTURE. All profane scoffing of the Holy Scripture, or ex- 
posing any part thereof to contempt and ridicule, is punished by fine 
untl imprisonment, 1 Haivk. P. C. See Reviling) &c. 

SCRIVENERS, Are mentioned in the statute against Usury 7 and 
excessive interest of money, 12 Ann. st. 2, c. 16. Money-Scriveners 
were understood to be those who received money to placeitout at in- 
terest; and who supplied those who wanted to raise money on security; 
thus rendering themselves useful to, and receiving a profit from, 
both parties. If a Scrivener is entrusted with a bond, he may receive 
ihe interest; and if he fails, the obligee shall bear the loss; and so it 
is if he receive the principal, and deliver up the bond; for being in- 
trusted with the security itself, it shall be presumed he is trusted 
with power to receive the principal and interest; and the giving 
up the bond on payment of the money is a discharge thereof: But 
if a Scrivener be entrusted with a mortgage deed, he hath only 
authority to receive the interest, not the principal; the giving up 
the deed in this case not being sufficient to restore the estate, 
but there must be a reconveyance, &c. 1 Strit: 157.— It is held, 
where a Scrivener puts out his clients money on a bad security, 
which on inquiry might have been easily found so, yet he cannot be 
charged in equity to answer the money; for no one would venture to 
put out money of another upon a security, if he were obliged to war- 
rant and make it good, in case a loss should happen, without any 
fraud in him. Preccd Glume, 146. 149. See 19 Vin. Mr. 289 — 292: 
and this Dictionary, titles Bond; Mortgage; Trustee} Attorney*, Sec. 

SCUT AGE, Scutagium, Sax. &citdpenig.~] Was a tax or contribu- 
tion, raised by those that held lands by knights- service, towards fur- 
nishing the King's army, at one, two, or three marks for every 
knight's fee. Henry the Third, for Ids voyage to the Holy Land, had 
a tenth granted by the clergy, and Scutage, three marks of every 
knight's fee, by the laity, Baronag. Angli&,fmrt \.fol. 211, b. This 
was also levied by Henry II,, Richard I., and King John. See titles 
Taxes; Tenures IE, 8, 

SCUTAGIO HARENDO, A writ that antiently lay against te- 
nants by knight Vservice, to serve in the wars, or send sufficient per- 
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sons, or to pay a certain sum, F. -AC B. S3. See titles Taxes; Te- 
nure*. 

SCUTE, A Ftmch gold coin of 3*. Ad. in the reign of King 
Henry V„ Catharine Queen of England had an assurance made hel 
of sundry cables, majors, h;nds« iJV. valued at the sum of forty 
1 1 iousund Scutes, every two whereof were worth a noble. Rot. Part 

1 JBfen. 6. 

• SCUTELLA, from Shtftow, Sax. Set***/.] A scuttle, any thing: of a 
flat and broad shape, like a shield. 

SCUTELLA ELEEMOSYNARIA, an alms basket, or scuttle. 
Pa-roc ft. .intiq. 

SCUTUM ARMORUM, A shield or coat of arras. See Seal. 

SCYLDWIT, Sax ] A mulct for atly fault; from the Saxon Scitd, 
i.e. Delictum kSf Witc, fisrna> Leg. Hen. L 

SCYK A, A fine imposed upon such as neglected to attend the sajre- 
gemot court, which all tenants were bound to do. Mon. *1ng. i. 52. 

SCYRE GEMOT, Sax^\ Shirtmote; A Court held by the Sax* 
09$ twice every year by the bishop of the diocese, and the tarldor man, 
in shires that had eaildormeu; and by the bishop and sheriff where 
the counties were committed to the sheriff, &c. wherein both ihc ec- 
clesiastical and temporal laws were given id charjre to the county, St Id. 
Title, Hon. 62S. This Court was held three times in the year, in the 
reign of King Carru'us the Dane* Leg. Canut. e. 3S. And Edward ihe 
Confessor appointed it to be held twelve times in a veur. Leg. Edw* 
tin/, e. 35, See Term. 

SEA, Mare.] By statute 18 E. 3. c. 3, the Sea is to be open to all 
merchants. The main Sea, beno^]] the low water mark, and round 
England^ is part of England; for the Admiral hath jurisdiction, I 
In$t. 260; 5 Rep. 207- The Seas which environ Ettglajtd are within 
the jurisdiction of the King of England. 1 Roll. Mr. 528. As to the 
sovereignty of the Sea, see title Aervy. 

SEA-BAXkS, See Bank*, By the statute 6 Geo. 2, e. 37, § 5. made 
perpetual by stat. 3 \ Geo. 2. c. 42, § 3. it is made felony without be- 
nefit of clergy maliciously to cut down any river or Sea-bank, where- 
by lands may be overflowed. .And by Hat. 10 Geo. 2. c. 32. a penalty 
of 20/. is imposed on any person cutting up or removing any piles, 
chalk, &c. used in securing Sea w alls. And «/af. 15 Gee. 2. c. 33. im- 
poses penalties on persons cutting or pulling up Star or Sent on the 
sand hills on the north-west coast of England, 

SEA-GREEN St Grounds overflowed by the Sea in spring tides. 
These, on the idea that the Sea-shore is that over which the tide flows, 
have been supposed to be iwt r Regalia. But bv the custom of Scot- 
land the Sea-shore is not held to extend further than to that point 
which the Sea reaches m common tides, and therefore Sea-&reehi 
are held to be private property. Brit's Scotch Lavj Diet. — See further 
title .-Ji'luvi ,rt. 

SEAL, SigillumJ] Is taken either for wax impressed w ith a device, 
and attached to deeds, &c. or for the instrument with which the wax 
is impressed. In Law the former is the most usual sense The first 
scaled charter we find extant in England, h that of King Edward the 
Confessor, upon his foundation of Westminster Abbeu. Dugdale*s 
Warwickshire y fvl. 138, b. Yet we read of a Seal in the manuscript 
history of Of a, King of the Mercian*. And that Seals were in use in 
the Saxw& y time, see Taw tor's History of GavetkiJtd, fol. 73, It was 
usual in the time of Henry II. and before, to seal all grants with the 
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idgn of the C ross, made in gokh on the parchment. Monast. iii./o/. 7: 
Qrdcricus VtialU^lib, 4. That most of the charters of the English- 
Saxon Kings were thus signet!, appears by Ingulfi/ius, and in the 
Monasttian. But it was not so much used after the Conquest, Cowelt. 
The Royal Seal was most frequently in green, to signify (as it has 
been quaintly expressed) rem in /irr/u'tuo vigore fiermansuram. 
Coats of arms on Seals were introduced about the year 1218. We 
read of a charter sealed with the royal tooth, called his ivung-tooth. 
Wan g is the jaw. Chaucer* See title Deed II. 6: and see further as 
to the Great and Privy Seal, titles Treason; Grant of the King; Privy 
Stat; {Juarter Seal, 8cC. As to Seals of Corporations , see that title. 

Writs touching the Common Law not to go out under yny of the 
petty seals, 28 Ed. I. s(, 3, c. 6. See Writs. 

SEA-LAWS, Laws relating to the sea; as the Laws of Oietahj Sec. 
See Oieron Laws. 

SEALER, S/gilfatorJ] An officer in Chancery appointed hy the 
Lord Chancellor, or Lord Keeper of the Great Seal of England^ to 
seal the writs and instruments there made in his presence. 

SEA-MA MRS; See title JWo^. 

SEAMEN; ^e title Mtvtf, particularly under Division II. 

Seamen's Wages, Are one proper object of the Admiralty juris- 
diction, even though the contract be made for them upon the land. 
II Ventr. 146. Vet the courts of Common Law have jurisdiction; 
and an action may be maintained for work, and labour. See title Ad- 
miral and Admiralty. 

SEAN-FISH} seems to be that sort of fish which is taken with a 
large and long net, called a Sean. Stat. 3 Jac. I.e. 12. 

SEARCHER] An officer of the customs, whose business it is to 
search and examine ships outward-bound^ if they have any prohibit- 
ed or uncustomed snoods on boardi Etc. This ollicer is mentioned in 
the utat. \2 Car. 2. c. 8. And there are Searchers concerned in al- 
imge duties; of leather; and in divers other cases, 

SEA -REEVE, In viltix muriii/nis est qui maritimam Domini juris- 
dietioncm curat, littus lustraty ejtCtum maris (f/uod wreck, ujijietlutitr) 
Domino colHgit. Sjfictm* 

SEA-ROVERS, Pirates and robbers at sea. See title Pirates, 

SEASINE, See Setnfo, 

SECONDARY, S<-condarius.~\ An officer who is second, or next 
to the chief officer; as the Secondaries to the prothonotarics of the 
Courts of A J < and C. R> The Secondary of the Remembrancer in 
the Kxchccpicr; Secondary of the Compter, Sec 2 Lilt. Mr. 506. Se- 
condary of the King's Bench may have clerks, Stat. 2 Geo. 2* c. 23. 

Secondary of the Office of Privv Seal, Is taken notice of 
in the old stat. 1 Edw, A, c. I. 

Secondary Conveyances] Those which pre-suppose some other 
conveyance, precedent; and only serve to confirm, alter, restrain, re- 
store, or transfer the interest granted by such original conveyance. 
See lltles Conveyance; Deed IV. 

Secondary Usf., A Use, though executed, may change from one 
to another by circumstances ex float facto: as if A. makes a feoffment 
to the Use of his intended wife and her eldest son for their lives, upon 
the marriage the wife takes the whole Use in severalty; and upon the 
birth of a son, the Use is executed jointly in them both. This is some- 
times called a Secondary, sometimes a Shifting Use. See title Use. 

SECOND DELIVERANCE, secunda dtlzberati<mt.~] Is a judi- 
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trial writ that lies, after a nonsuit of the plaintift'in replevin, and a 
returno habendo of the cattle replevied, adjudged to him that distrain- 
ed them; commanding the sheriff to replevy the same cattle again, 
upon security given by the plaintiff in the replevin for the re-delivc- 
ry of them T if the distress be justified. It is a second writ of replevin 
P M B. 68. Sec title Pefitcziu. 

Second M ah hi age; See titles Bigamy; Polygamy. 

SECONDS, To duellers. See title Homicide* 

SECOND SURCHARGE, Writ of. If after admeasurement of 
common, upon a writ of admeasurement of pasture, the same defen- 
dant surcharges the common again, the pontiff may have this writ 
of Second Surcharge, de secunda sup crone rat tone, which is given hy 
the statute ll'e&tm. 2. 13 Ed. I.e. S, See title Common III. 

SECRETARY, Secrctarius, a Secretin] A title given to him that is 
ab Epi^toHs & Scrip tU Sccrefis; as to the Secretaries of State, Sec. the 
Secretaries of State have an extraordinary trust which renders them 
very considerable in the eyes of the King, and of the subject also; 
whose requests and petitions are for the most part lodged in their 
hands, to be represented to His Majesty, and to make dispatches 
thereupon, pursuant to His Majesty's directions. They are Privy 
Councillors, and a council is seldom or never held without the pre* 
sence of one of them; they wait hy turns, and one of these Secreta- 
ries always attends the court, and by the King's warrant, prepares all 
bills or letters for the King to sign, not being matter of Law. And 
depending on them is the office called the Paper Office, which con- 
tains all the public writings of state, negotiations, and dispatches, all 
matters of state and council, &c. and they have the keeping of the 
King's seal, called the tigttrt) because the King's private letters are 
signed with it> There was but one Secretary of State in this king- 
dom f till about the end of the reign of King Hen. VllL But then that 
great and weighty office was thought proper to be discharged by two 
persons, both of equal authority, and styled Principal Secretaries of 
State, The correspondence with all parts of Gnat B rutin is mana- 
ged by cither of the Secretaries without distinction; but in respect to 
foreign affairs, all nations which have intercourse of business with 
Great Briiain, arc divided into two provinces, the southern and the 
northern; of which the southern is under the senior, and the northern 
b under the junior, Secretary, Sec. There are now in fact several 
persons holding the offices of principal Secretaries of State; lor the 
home department; for foreign a flairs; the colonies, Sec. 

As to the power of Secretaries of State to commit, see this Dic- 
tionary, titles Comnutment; Justicts; Bait\ UV* Blackstone states short- 
ly, that they are allowed the power of commitment In order to bring 
offenders to trial; and cites I Leon, 70; 2 Leon. 175: Comb, 14-3: 5 
Mod. S U Scik. 3 47 1 Carth, "29 L, 

SECT A, or SLTT,<? sequendo^ By this word was an tie nth under- 
stood the witnesses or followers of die plaintiff. See title Pleading I. 1 

Secta \d Curiam, Is a writ that lies against him who refuses to 
perform his suit either to the Count) -court or Court-baron. P. A" B. 
158- See further, title Suit cf Court. 

Secta ad Justhtam Faciendam. A service which a man is 
bound to perform by his fee. Bracton, lib. 2. e. 16. num< 6, 

Secta Ci rj,e, Suit and service done by tenants at the court of 
their lord. Paroc/u Jntig. /i. 3. See title Suit of Court. 

Secta facienda peu hi am qui habet f.niciam fabtem, Is a 
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wit .to compel the heir, who hath the elder's part of the coheirs, to 
perform service for all the coparceners. Reg, Orig.fol. 177* 

Secta ad MoLfcNDiNUM, A writ lying where a man by usage, 
time out of mind, &c. hath ground his com at the mill of a certain 
person, and afterwards goeth to another mill with his corn, thereby 
withdrawing his suit to the former. And this writ lies especially for 
the lord against his tenant, who holds of him to do suit at his mitt. Reg, 
Orig, 153: 1<\ jV. B. 122. The count in this writ maybe on the te- 
nure of the land; or upon prescription, viz. That the tenant, and all 
those who held those lands, have used to do their suit at the plain- 
tiffs mill, fee. New JVat. Br. 272. Secta ad motendmum, like assizes 
of nuisance, and many other old suits are now much turned into ac» 
tions of the case, to repair the party injured in damages. See 3 Comm. 
c. 15. /i. 235. 

Secta Reoalis, A suit by which all persons were bound twice iu 
a year to attend the sheriff's tourn« It was called Regali^ because the 
sheriff's tourn was the King's Icet, wherein the people were to be 
obliged by oath to bear true allegiance to the King, 8cc. 

SECTA UNICA TASTUM ¥ACIENDA PEG FLURIBU3 H^EREDITATI- 

bus, A writ for an heir who is distrained by the lord to do more suits 
than one, in respect of the land of divers heirs descended to him, 
Reg. Orig. 

Sfccris now kacibndis, A writ for a woman, who, for her dower, 
ought not to perform suit of court. Reg, Orig, foL 174. It lay also 
for one in wardship to be freed of all suits of court during his ward- 
ship. Reg. Ortg. foL 173; but see star. 12 Car. 2. c* 24. 

SECUNDARY; See Secondary, 

SECUNDA SUPEKONERATIONE PASTURE; See Second 
Surcharge, Writ of, 

SECURITATEM INVENIENDI quod senon diver tar ad partes 
exteras sine Licentia Regis: An antient writ lying for the King against 
any of his subjects, to stay them from going out of this kingdom to 
foreign parts; the ground whereof is, that every man is bound to serve 
and defend the commonwealth, as the King shall think fit. F. jV. B. 
85, See JVe exeat Regnum. 

SECURITATIS PACIS, Is a writ that lies for one who is threa^ 
tened with death or bodily harm by another, against him which so 
threatens; and is issued out of the chancery directed to the sheriff, 
Sec. Reg. Orig* 88. Sec SufifiUcttvit; Surety of the Peace* 

SECURITY FOR GOOD BEHAVIOUR, the PEACE, and of 
PERSON, &c. See Surety of the Peace. 

SL DEFENDENDO, A plea for him that is charged with the 
death of another person, by alleging that he was driven unto what he 
did in his own defence; and the other so assaulting him that if he had 
not done as he did, he must have been in danger of his own life; 
which danger ought to be so great, as that it appears to have been 
otherwise inevitable. Staundf P. C, (id. I. c. 7. See title Hotiu- 
tide It 

SEDERUNT, Acts of. Ordinances of the Court of Session En 
Scotland under authority of the statute 15 40, r. 93; by which authori- 
ty is given to the Court to make such regulations as may be neces- 
sary for the ordering of processes and the expediting of justice 
Belts Scotch I*aw Dictionary. 
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SEDITION, in the Scotch LaW is defined to consist in attempts 
made by meetings, or by speeches or publications to disturb the tran- 
quillity of the state: and it is distinguished from lea&ing-making, 
which has in view to diminish or affect the King's private character. 
Sedition is stated to be punishable in Scotland by an arbitrary punish- 
ment. Bcld; Scotch Law Diet, See sfat. 39 Geo. 3. e, 49. as to bail in 
cases of Sedition in Scotland, As to Seditious Papers, see titles 
Printers; Sedition* Meetings and JhannblieSj see Biota; — Seditious 
Conventicle i see Conventicle; Jferestj. 

SEDITIOUS SOCIETIES. By mat, 39 Geo. 3. c. 79. for the 
more effectual suppression of societies established for seditious and 
treasonable purposes* and for better preventing treasonable and sedi- 
tious practices* certain societies, called Corresponding Societies, were 
suppressed, and it is enacted that all Societies shall be deemed unlaw- 
ful, the members w hereof shall be required to take any oath declared 
unlawful by xtat. 37 Geo. 3. c. 123. (made expressly to prevent the 
administering or taking unlawful oaths,) or to take any oath or test 
not authorized by Law: or which shall have any members, commit- 
tees, &c not known to the Society at large; or the names of all the 
members whereof shall not be entered in regular books; or which 
shall act in separate or distinct branches: And all members of such 
Societies, and all persons corresponding with or supporting them, 
are declared guilty of unlawful combination and confederacy: any 
persons convicted of such offence shall on conviction before a Justice 
of Peace forfeit 20/, or suffer three months' imprisonment: and if 
convicted on indictment, may be transported for seven years. Regu- 
lar lodges of Free Masons are excepted from the act under certain 
regulations, which required them to be registered with the clerk of the 
peace, subject to the discretion of the Justices in Session. Places for 
lecturing debating, Sec, arc deemed disorderly houses, as under 
36 Geo. 3, c. 8. (but which is expired) unless previously licenced. 
Justices may demand admittance into all such places; and may re- 
fuse licences to such as are of an immoral or seditious tendency, 

By 47 Geo. 3, stat. 2. c. 13. (a temporary act) more severe penal- 
ties are imposed in Ireland on persons administering or taking sedi- 
tious Oaths. See title Oaths; Treason. 

Si:oj nous Coxvlm icLns, To the disturbance of the peace, tfft 
Sec titles CJonvt-ntirlexi Heresy. 

Skditiovs MKKTrsfis and Assemblies; Sec title Riots. 

SEDUCTION Ol ; WOMEN CHILDREN; See title Marriage, 
As to Seduction of Soldiers^ Seamen y Manufacturers, &c. See those 
titles. 

SEED-COD, from the Sax, seed, and coddc, a purse, or such 
like continent ] A basket or other vessel of wood, carried on one 
arm of the husbandman or sower of ground, to bear the seed or 
grain which he sows, and spreads abroad with the other hand. In 
Westmorland, a bolster or pillow is called a cod; and in other No 

thern parts a pincushion is termed a pin-cod.- Pro uno Seed- 

cod emfito 4cf. Paroch. Antiq, 549: K t jinctt\i Gloss. 

SEEDER, a seedsman, or one who sows the land. Blount. 

SEIGNIOR, Fr. Scigairm; i.e. Bonuuus.} Is in general significa- 
tion as much as Lord; but particularly used for the lord of the fee, or 
of a manor, as Seigneur among the Feudists is he who grants a fee or 
benefit out of the land so another; and the reason is. because having: 
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granted away the vise and profit or the tend, the property of dominium 
he still retains in himself. Ho turn. F. JY, Ji. 23. 

SEIGNIOK IN GROSS, Seemeth to be one that is a lord, but of 
no manor, and therefore can keep no court- F. JV. B. Joi. 3. Sec 
Seigniory, 

SEIGNIORAGE, A royalty or prerogative of the King, whereby 
he claims an allowance of gold and silver brought in the mass, to be 
exchanged for coin. As seignorage, out of every pound weight of 
gold, the kint> had for his coin 5*. of which he paid to the master of 
the Mint for his work sometimes U« and sometimes Is* 6d. Upon 
every pound weight of silver, the Scignorage answered to the king, 
in the time of Edit/. III. was eighteen pennyweights, which then 
amounted to about Is. out of which he sometimes paid firf, at others 
9d. to the Master: In the reign of king Henry V\ the king's Seignor- 
age of every pound of silver was 15<i, Stat, Antiq. 9 Hen. 5. c* 1: 
Hale's Shcr. Ace. ft* 3. 

SEIGNIORY, Dominium , from the French seignieuric, he. domi- 
natus, £mfieriitm } firinciftatus.^ A manor or Jordship, Seigniory de 
SakematiS) KUchin y foL 80. Seigniory in gross seems to be the title of 
him who is not lord by means of any manor, but immediately in his 
own ptrson: as tenure in at/die, whereby one holds of the king as of 
Jus crown, is Seigniory ih gross. Kitehin,fcL 206. See Seignior. 

SEISIN, Fr. atitine, Lat. bdsinttQ In the Common Law signifies 
possession. To seise is to tnkc possession of a thing; and primer Sei- 
sin is the first possession. Co. Lift. 152. There is a seisin in deed or 
in fact, and a Seisin in law; a Seisin in deed is when an actual pos- 
session U taken; and Seisin in law is where lands descend, and one 
hath not actually entered on them, Lfc . Ins:. 3 1 . Seisin in Law is a 
right to lands and tenements, though the owner is by wrong disseis* 
ed of them: And he who hath an hour's actual possession quietly ta- 
ken, hath sei&in dc droit tt de etaime, whereof no man may disseise 
him, but must be driven to his action. Ferk. 457, 458. A Seisin in 
Law is sufficient to avow upon; but, to the bringing an assise, actual 
Seisin is required, 4 Rep* 9. Seisin of a superior service, is Sei- 
sin of all inferior services which arc incident thereto: And Seisin of 
homage is a Seisin of all other services, because in the doing thereof 
the tenant takes upon himself to do all services. 4 Rip. SO: I Danv. 
Abr. 647. The seisin of rent, or other annual services, is a sufficient 
Seisin of casual serv ices, 4 Reft. 80. But Seisin of one annual service 
is not Seisin of another annual service; as if there be lord or tenant by 
fealty, ten shillings rent, and three days* work in the year; in this 
case Seisin of the rent is no Seisin of the work, nor is Seisin of the 
rent Seisin of the suit of Court, which is annual, 4 Rep. 9; 1 &a&v, 
Abr, 647: 2 Lit, 507, The Seisin of the father is not sufficient 
for the heir; though if a fine be levied to one for Life, the remain- 
der to another in tail, and the tenant for life takes Seisin of the 
services, this will be a good Seisin for him in remainder; and the 
Seisin of a lessee for years is sufficient for him in reversion. 2 
Hen. 6. 7: 45 Ed. 3.26: I Danv~ 646. 805. Where a man is seis- 
ed of a reversion, depending upon an estate for life, the pleading ol 
it is that he was seised of it & defcodv, leaving out the word domi- 
idea; but if it be a reversion in fee, expectant upon the determina- 
tion of a lease for years, there he may plead that he was seised of it 
in dpminico sua ut de/eodo, btjer 185* 257: 1 Rep. 20. 27: 4 Rep. 

V ta . VI, F 
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Seisin is never lobe alleged, but where it is traversable: and when a 
defendant allegcth a Seisin in let in any one under whom he claims, 
the jdaimifT cannot allege a Seisin in another, without traversing, 
confessing or avoiding of the Seisin alleged by the defendant, Cro. 
El. 30; I m^ivtil. 70. If a Seisin in fee is alleged, it shall be intend- 
ed a lawful Seisin till tiie contrary appears ► 2 J^utw. 1337. But the 
party is to sheu of what estate he is seised, isV, 3 -><•/•*, Abr. 215. Sec 
further titles Livery of Seisin; Di*&rhin; list ate, &c. 

In Scotland actual Seisin, and the evidence thereof by a notarial in- 
strument is still absolutely necessary for the transmission of landed 
properly. 

S E 1 S 1 \ A 1 1 A R ! N D A , t/ aia Rex hub u I i An nam, D it m ct Va stum. 
A writ for delivery of" Seisin to the lord of lands or tenements: alter 
the king, in right of his prerogative, hath had the year, day* and 
waste, on a felon v committed? L?> . I' -g. Or-/"-. 

SEISING of HE RIOTS, Is the seisin- of the best beasts, &c. 
(where an Heriot is due) on the death of the tenant. It is a species 
of sell -remedy, not much unlike that of taking of cattle or goods in 
distress; only in the latter case they are seised as a pledge, in the 
former, as the property of the person for whom seised. 3 Comm. c. U 
VL See title Heriot. 

Sl JSIN-OX, A perquisite formerly due to the sheriff in Scot 'end, 
w hen he gave infeftinem to an heir holding crown lands: It is now 
converted into a payment in money proportioned to the value of the 
estate, 

SEISURE OF GOODS FOR OFFENCES. Xo goods of a felon 
or other offender can be seised to the use of the king, before forfeited: 
And there are two Seisures, one verbal only, to make an inventory, 
and charge the town or place, when the owner is indicted for the of- 
fence j and the other actual, which is the taking of then* away after- 
w r ards on conviction, &c. 3 Inst. 103, See title Forfeiture* 

SEL> Denotes the bigness of a thing to which it is added; as Sel* 
wood is a great wood, 

SELDA, from the Sax. seide, a seat or stool ] A shop, shed, or 
stall in a market. Asm. 9 tf. 1. It is also made to signify a wood of 
sallows or willows: And Sir Edward Coke takes jtelda for a salt-pit. 
Co. Lit. 4. 

'^SELF-BANE, Sax. self-bana.] Self-murder; See title Homicide 

Self-Df.fenxk; See title Homicide II. 
Self-Murder; See title Homicide III. 1. 

SEtF-PutSERVATiox' See ti'.Jes Homicide 1.3; IL; Larceny L L 
SKLION OF LAND, wrffo rerrx; from the French seiikn^\ A 

ridge of ground rising between xwo furrows, containing no certain 

quantity, sometimes more and sometimes less: Therefore Oromfiidn 

says, that a Selion of land cannot be in demand, because it is a thing 

uncertain. Crom/t, Juriad, 221 . 
SEME.S-xon, scam, I e, onus* 1 ] A horse load or eight bushels 

of corn. Bkunt . A Seme of glass is twenty -four stone, each stone 

itve pounds weight. 

SEMELiOLE, a pipe or half a tone of wine, Merch. Diet, 

SE M J N A R I ES, Pop is H ; See Pa/: ht s ; Prxmn ti We, 

SEN AGE, 8«t£gfiMit, from scnatu*, sometimes used for sunod.] 

Money paid tor stjnodals. - J 

SENATORj Erf-] A member of Parliament. In the laws of king 
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Edward the Confessor, we are told, that the Briio?is called those Se- 
nators whom the Saxons afterwards termed aldermen, and borough- 
masters; though not Tor their iigc, but their wisdom; for some ol them 
were young men, but very well skilled in the laws. Kenxttfth king of 
the Mercians, granted a charter] which ran thus, viz. ConxiHo fc^ con- 
sensu cfriseoftorum c?" Sen atom in gentix sua targitus Juit dicta monas- 
terio, Jkc. Staundf. P. C. cap. IS* The Judges of the Court of Session 
in Scotland are entitled Senators oi the College of Justice. Act 1540. 
c> 93. 

SENDAL, a kind ol" thin fine silk, mentioned in the staf. 2 i?. 2. 
c. 1. 

SENESCHAL, Sene$challit&- i from the Germ. a house or 

place, and Sc/iate, an officer.] A steward; and signifies one -who Bath 
the dispensing of justice, in some particular e;tses: As ihc High Se- 
neschal, or Steward of England; Sene&c/ial de la Hotel de Roij) Stew- 
ard of the Kind's Household; Seneschal, or Steward of Courts, &c. 
Co. Litt, 61: Crokc's Juried. 102: Kitch. 83, See Steward. 

S&> ESC HALLO BT MAAESttALLO q0OD NOS* TENEAST PLACITA DE 

LiBERQ ten em en to; A writ directed 10 the Steward, and Marshal of 
England^ inhibiting them to take cognizance of an action in their 
Court that concerns freehold, Reg. Orig. 185. 191. 

SENEUCIA, Widowhood. If a widow, having dower after the 
death of her husband shall marry, vet Jilium, x-el Jilicm in seneucid 
fieftcrit) she shall forfeit and lose her dower in what place soever 3 in 
Kenf, Tinen. in Gavelkind. Plac, Trin. 17 JE. 3, 

SENEY-D AYS, Play-days, or times of pleasure and diversion. Re- 
gis?.. EccL Ebor. (inn <j 15 63. 

SENNA, J s among the drugs liable to a duty on importation. See 
title Navigation Acts. 

SEP AK I A sc/iararia.'] Several, or severed and divided from other 
ground. Paroch.Antlsj.ZZ6, 

SEPARATION, sejiaratio,'] Is the living asunder of man and wife. 
See titles Baron and Feme; Divorce, 

SEPTENNIAL ELECTIONS; Sec Parliament VIII. 

SEPTUAGESIMA, The third Sunday be tore Quadragesima Sun- 
day in Lent. It is called Se/ituagesiina, because it is about the seven- 
tieth day before Easter.: as Sejcagesi/fia and Quinqitagesima, are thus 
denominated from their being, the one about si^ty, and the other 
about fifty days before the same feast; which are all of them days ap- 
propriated by the church to acts of penance and mortification, prcpa- 
ratoty to the devotion of Lent. From Se/ituagcsirna Sunday tin til the 
Octanes after Easter, the solemnizing of marriage is forbidden by the 
Canon Law; and the laws of king Canutus ordained a vacancy from ju- 
dicature, from Sefitita gesima to Quindenq Pasehm. See stat. Weslm. 
L 3 E. 1, c. 51. 

SEPTU AGINT. The seventy interpreters of \ he Bible: who were 
in truth seventy- two, uiz. six for every one of the twelve tribes. Eat. 
Diet. 

SEPTUM, An inclosure; so called because it is encompassed cum 
sefie & fossa, with a hedge and a ditch, at least with a hedge; and it 
signifies any place paled in. 

'SEPULCHRE, se/iutc/trum.'] The place where any body lies bu- 
ried; but a monument is setup for the memorial of the deceased, 
though the corpse lie not there. Co well. 
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SEPULTURA* An offering made to the priest Iqr the burial of a 
dead body. Dojjtesd. See Mortuary. 

SEQUATUR SUli SUO PERICULO, A ycil that lies where a 
summons ad ittarranfizatid* is awarded, and the sheriff returns that the 
party hath nothing whereby he may be summoned; then goes forth 
an ertfaj? and a.pluritfy and if he come not in on the fiiurh r s t this writ 
shall issue. Old -Vat Br. j$3. 

SEQUELA CAUS/l, The process and depending issue of a cause 
for trial. 

Sequela Molexdixx; Vide Sects ad J\/olendinum. 

Sequela Curia, Suit of Court. Ahn. Ang. torn. 2. /i. 253. 

Sequela Villanorum, The retinue and appurtenances to the 
goods and chattels of villeins, which were at the absolute disposal of 
the lord. In former times, when any lord sold his viltein, it was said 
drdi B. nativum mcum cum tote sequeU. sua; which included all the 
villein's offspring, Paroeh. AnHg. 216. 288. 

Sequels; small allowances of meal or manufactured victual made 
to the servants at a mill where corn was ground by tenure, in Scot- 
lati tf „ for their w ork- St e Thirla e r , 

SEQUENDl "M; y.i PROSEQUENDUM, To follow a cause; 
as white a guardian is admitted fltf QroccavepcP for an infant, tsfc. 1 
fens. 74. 

SEQUESTER, Request rare.] A term used in the Civil and Ec- 
tiesiasticyl La^v for renouncing; as when a widow comes into court, 
and disclaims having any thing to do- or to Intermeddle with her hus- 
band's estate who is deceased, she is said to sequester. Now, more 
usually to renounced Sec title Executor. 

SEQUESTRATION. 

Sequestratio.J Signifies the separating or setting aside a thing 
in controversy, from the possession of both the parties that contend for 
it; and it is two-fold, voluntary and necessary; voluntary is that which 
is done by consent of each party; necessary, is what the Judge of 
his authority doth, whether the party will or not, Fortcscue^ c. 50: 
Dyer 233, 256, 

There is also a Sequestration, in the nature of a distress infinite, 
on a person's standing out all tfle processes of contempt for non-ap- 
pearance in Chancery, upon a bill exhibited; so, where obedience is not 
yielded Lo a decree, the Court will grant a Sequestration of the lands 
of the party, &c. 

A Sequestration is also a kind of execution for debt: especially in 
the case of a beneficed clerk, of the profits of the benefice, to be pajd 
over to him that hath the judgment, till ihe debt is satisfied, 2 7«jsf, 
472: 2 fioL Abr. 474. See tide Execution; Introductory party Div.S. 
Rot the most usual Sequestration of a benefice is upon a vacancy, for 
the gathering up the fruits of the benefice to the use of the next in- 
cumbent: The profits of the church, being in abeyance, are to be re- 
ceived by the churchwardens b> appointment of the bishop, to make 
provision for the cure during the vacancy, tJV. Stat. 28 Hm. 8. c. II. 

Sequestration is also the act of 'he ordinary, disposing of the goods 
of one that is dead, whose estate no man will meddle with. See Ken* 
itet*$ Glossary in v. Se(/uestrart>. 
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Sequestration in the court of Chancery is a commission usually di- 
rected to seven persons therein named, and empowering them to 
scifce the defendant's real and personal estate into their hands, (or it 
may be some particular part or parcel of his lands,), and to receive 
and sequester the rents and profits thereof, until the defendant shall 
have answered the plaintiff's bill, or performed some other matter 
which has been ordered and enjoined him by the Court for not doing 
whereof he is in contempt. Curs. Cane. 8 { J. 

If Upon a Commission of Rebellion (see that title) a now est invent 
is returned, the court of Chancery sends a Serjeant at arms in quest, 
of the defendant; and if he eludes the search of the serjeant, a Se- 
questration issues. 3 Comm. c. 37. 

It appears that there were great struggles between the Common 
Law Courts and Courts of Equity, before this process came to he 
established; the former holding that a Court of Conscience could only 
give remedy in personam^ arid not in rem; that Sequestrators were 
trespassers, against whom an action lay, and in the case of Cdxton v 
Oardiner^the Chancellor cites a case, where they ruled, that if a man 
killed a Sequestrator in the execution of such process, it was no mur- 
der- Oo, Rliz. 65 1: Urogravc v. Waits: 1 Mod, 259. 

J3ut these were such bloudy and desperate resolutions, and so much 
against common justice and honesty, which requires that the decrees 
of this Court, which preserved men from deceit, should not be ren- 
dered illusory, that they could not long stand; but this process got 
the better of these resolutions on this ground; 1st, That the extraor- 
dinary jurisdiction might punish contempts by the loss of estate as 
well as the imprisonment of the person, because that liberty being a 
greater benefit than property, if they had a power to commit the per- 
son, they might take from him his estate till he had answered his 
contempts: 2dly, To say that a Court should have power to decree 
about things, and yet should have no jurisdiction in rent, is a perfect 
solecism in the constitution of the court itself. 2 P. li nts, 621: 2 Ch. 
Ca. 44. 

And see 2 Mod. 258. that the Chancellor having issued such Se- 
questration, it will be as binding as any other process, according to 
the rules of the Common Law. 2 Chun. Ca. 44. 

It has been said, that the first instance of a Sequestration after a 
decree, was Sir Thomas Head's case in Lord Coventry's time; and 
that it was afterwards awarded in Chancery, hi the case of Hyde v 
Pitt, 1666, and affirmed in parliament: And by the Court of Exche- 
quer, Graves v. FaujitaiiiCy 1GS7, and since, without scruple. The 
doubt formerly waSj that lands were not liable to execution before the 
statute We'Bfftt 2. 1,1 £. Lit, 1. c. IS: I Ch. Ca. 52: 2 Ch, Ca. 44, 

Sequestrations were first introduced (according to the CommenLa- 
ries) by Sir A*r"c\ B&con^ lord keeper, in the reign of Queen Elizabeth; 
before which the Court found some difficulty in enforcing its process 
and decrees. See 1 Vei n. 421. 423. After an order for a Sequestra- 
tiotk issued, the plaintiff's bill is to be taken firo confesso, and a de- 
cree to be made accordingly; so that this Sequestration does not 
seem to be in the nature of process to bring in the defendant, but only 
intended to enforce the performance of the decree* 3 Comm. 444. 
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I. In what Cases a ^c^tr^ -rc^oi: is to be czvarded by the Court of 
Chancery. 

H. The Power and Dutu of the ScauestratQrs; and when a Se- 
questration is determined. 

L A SrquESTRATiov nisi is the first process against a peer or 
member of the House of Commons! 2 P. J/W. 385. 1 Cli. Ca. 6L 
138- A Sequestration is also the first process against Lhe menial ser- 
vant of a peer, within the words <*nd meaning of the statute 12 & 13 IV. 
3, r, 3; Toi that otherwise such servant would have greater privilege 
than his lord, 1 P. Wm&. 535. If there be a Sequestration ttisi against 
a peer for wain of an answer, and the peer puts in m answer, that is 
insufficient: yet the order for a Sequestration shall not be absolute, 
but a new $ questration m*r. 2 P. Win*. 385- See this Diet, title 
Privilege III. 

Notwithstanding the superintendent power formerly possessed by 
the courts in this kingdom over those in Irrland, and what is s.iitl in 
some of our books, it seems to have always been the better opinion, 
that the Court of Chancery here could not award a Sequestration 
against lands in Ireland. 1 1'erti. 76; 2 Ch. Ca. I 89: 2 P. Wms 26 I. 

It was said, that such process had been awarded to the Governor 
of .Yorth Carolina; but herein it was doubted whether such Seques- 
tration shout! no', be directed by the kind's council, to which alone 
an appeal lies from the decrees in the plantations, 2 P t IVmx, 961. 

Copyholds may be sequestered, though not extendible at Common 
Law, or under the statute of f&t&tm. 2. for courts of equity have fio- 
testatem t rfaordin* £s* absolutami but it seems a doubt whether sueh 
a Sequestration can be revived against the heir of a copyholder; 
which arises from the difficulty of obliging the lord to admit, f.nd de- 
priving the lord of his fine, &c. upon the death of his tenant. 2 Ch, 
Ca. 46, Vide 1 Barn. C. ; >1. 

A Sequestration out of Chancery is more effectual than an execu- 
tion JSfltf jfattas at law, for a Sequestration may lie against the 
goods, though the party is in custody upon the attachment; w hereas 
111 Law, if a capias ad satijtfacienditm is executed, there can be no JL 
Ja. issue. Canes in Lord Ttrfbot*& Time, 222. 

Where the Sequestrators seize the real estate of the party* any 
tenant or other person who claims title to the estate> so sequester ed; 
either by mortgage judgment, lease, or otherwise; who hath a title 
paramount to the Sequestration, shall not be Obliged to bring a bill 
to contest such a title; but he shall be let in to contest such a title in 
a summary way. He may move by his counsel, as of course, to be 
examined /iro ziiterrsse sua; and in tins ca%e, the plaintiff is to exhibit 
interrogatories, in order to examine him for a discovery of his tide to 
the cstaiOj and he must be examined upon such mterrojatprjes ac- 
cordingly; and the Master must stale the matter to the Court; and 
the parties may enter into proof touching the title to ihc estate in 
question; and when the Master h;,ih stated the whole mutter, the 
Court proceeds to give judgment therein upon the report; and if it 
appears that the party who is examined firo interest* su j hath a plain 
title to the estate, and is not affected with the Sequestration, then it 
is to be discharged^ against him, with or without costs, as the 
Court shall determine upon the circumstances of the case, and so 
vice versa. See Com. 712: \ P. Wms. 308. 
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The Sequestration binds from the lime pf awarding the commis- 
sion, and not only from the time of executing it and its being laid on 
by the Commissioners; for if that should be admitted, then the infe- 
rior officer would have tigandi if nun lighrtdi fiatcztattm. 1 Vetn. 58. 

II. The Sequestrators are officers of the Court, and as such are 
amenable to the Coun, and ar 10 act from time to lime in the exe- 
cution of their office as the Court shall direci, they arc to account for 
what comes to their hands, and are to bring the money into Court as 
the Court shall direct, to be put out at interest, or otherwise, as shall 
be found necessary; but this money is not usually paid to the plain- 
tiff, but is to remain in Court until the defendant hath appeared or an- 
swered, and cleared his contempt, and then whatsoever hath been 
seized shall be accounted for and paid over to him; however, the 
Court hath the whole under their power, and may do therein as they 
please, and as shall be most agreeable to the justice and equity of the 
case- Diet, 

The plaintiff's counsel may move and obtain an order for tenants 
to attorn and pay their rents to the Sequestrators, or for the Seques- 
trators to sell and dispose of the f-otxts of the party, and to keep the 
money in their hands, or to bring it into Court, as shall be most advis- 
able and discretion:! ry, and fitting for the Court to do. Did. 

Sequestrators on mesne process are accountable for all the profits, 
and can retain only so far as to satisfy for contempt. 1 Fern. 248. 

If Sequestrators, having power to sell timber, dispose of 7000/. 
worth, and only bring 2000/. to account, they, as officers and agents 
of the Court, are responsible, and not the plaintiff, I fern. 161. 

A Sequestration is in nature of a levari at common law, and the 
party sequestering has neither jtu in n-m 7 vij in re; the legal estate 
of the premises remaining in every respect as before. 1 P. IV tm. 307. 

Sequestrators being in possession of a great house in Si . James's 
Square, which was the defendant's for life, the Court ordered that 
the Master allow a tenant for the house, and the Sequestrators to 
Tiiake a lease, and the tenant to enjoy, 3 Ch. Rep. B7. 

It was moved, that thie irregularity of a Sequestration might he 
referred to the deputy, which was taken out against the defendant 
for not appearing, by reason of its being taken out sooner than by the 
course of the Court it could, and yet the Sequestrators had taken the 
goods off the premises, and threatened to sell them; the Chief Uaron 
said, that as to the carrying the goods oft' the premises, it was clear 
The Sequestrator^ could do that, because a Sequestration upon mesne 
process answers to a distringas at law; but, however, as to selling 
them, the Court agreed in the present ease, it could not be lawful, 
and said it had lately been settled on debate; and observed further, 
that Courts of Equity could not authorise Sequestrators to sell goods* 
even upon a decree, until Lord Stafford's rase, which makes de- 
crees in this reftpect equivalent to a judgment; and even now, the 
Counsel said. Sequestrators cannot sell but by leave of the Court; 
however, the Court said this was a matter proper for them to consi- 
der upon another occasion, and therefore only referred the irregula- 
rity of the Sequestration as to the point of time to the deputy. 1 Bam. 
Rcfi, ih Scacu, 212. 

A Scquestratinn that issues as a mesne process of the Court 
will be discontinued and determined by the death of the parly; but 
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where a Sequestration issues in pursuance of a decree, and to com- 
pel the execution of it, there, though the same be For a personal 
duty, it shall not be determined by the death of the party. I rttto, 58. 

A Sequestration was against the father, ivho appeared to be only a 
tenant for life* and on his death the Sequestration was discharged. 1 
CA, Ca. 241: 2 CA. Ca. 46, 

Sequestration, in London, Is made upon an action of debt; and 
the course of proceeding in it is thus: The action being entered, the 
officer goes to the shop or warehouse of the defendant, when there 
is no body within, and takes a padlock and hangs it upon the door, &c. 
using these words, viz. 11 I do sequester this warehouse, and the 
goods and merchandizes therein of the defendant in the action, to the 
use of the plaintiff,' 1 &c. and so puts on his seal, and makes return 
thereof at the Compter; then four Court-days being past, the next 
Court after the plaintiff may have judgment to open the doors of the 
shop or warehouse, and to appraise the goods therein by a serjeant, 
who takes a bill of appraisement, having two freemen to appraise 
them, for which they arc to be sworn at the next Court holdcn far 
that Compter; and then the officer puts his hand to the bill of ap- 
praisement, and the Court giveth judgment: Though the defendant 
in the action may put in bail before satisfaction, and so dissolve the 
Sequestration; and after satisfaction, may put in bail ad dirfirobatid* 
debit um^ &c. Prae. Solie, 

Sequestration in the Scotch law, is two-fold; viz. the Seques- 
tration of landed estates, and the Sequestration lb a mercantile bank- 
ruptcy of the whole estate, both heritable and nun cable of a bank- 
rupt: the former is intended to preserve a disputed property for the 
rig] it owner; the latter to distribute the estate equally among the 
creditors of the bankrupt. Belts Scotch Law Diet* 

SEQUESTRQ HABENDO, A writ judicial for the discharging 
a Sequestration of the profits of a church benefice granted by the bi- 
shop at the King's command, thereby to compel the parson to appear 
at the suit of another; upon his appearance, the parson may have thi> 
writ for the release of the Sequestration. Reg< Judic. 36. See title* 
Sequrxi ra tian ; Exec u Hon . 

SEREMENT, />.] An oath. See Oath. 

SERJEANT, or SERGEANT, Lat, Servtem^ A word diversely 
used in our law, and applied to sundry oflkes and callings. First, a 
Serjeant at Law, (Servims ad legem] otherwise called Serjeant Conn- 
ter, or of the Co;/, is the highest degree in the Common Law, as a 
Doctor is in the Civil Law; but, according to S/ielmcn, a Doctor of Law 
is superior to a Serjeant, for the very name of a Doctor is magisterial, 
hut that ol a Serjeant is only ministerial. To these Serjeants, as men 
best learned and experienced in the law and practice of the Courts, 
one Court is severed to plead in, by themselves, which is that of the 
Common Pleas, where the Common Law of England is most strict!; 
observed; yet they are not so limited as to be restrained from plead- 
ing in any other Court, where the Judges call them brothers, and hca:- 
them with great respect; and of w hich one or more are styled the 
Kind's Serjeants, being commonly chosen out of the rest, in respect of 
their great learning, to plead for the King in all his causes, especially- 
upon irukctmcms lor treason, &c In other kingdoms the King's Ser- 
jeant is called . fd-,-ora'vs Regis: and here in England y in the time of 
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King Edward the Sixth, Serjeant Btnloe wrote himself solus strviens 
adltgetn, there being for some time none hut himself; and in Ireland 
at this day there is only a King's Serjeant. Serjeants at Law are 
made by the King's writ, directed unto such as are called, command- 
ing them to take upon them that degree by a certain day; and by the 
writ or patent of creation it appears, that the honour ol Serjeant at 
Law is a state and dignity of groat respect: In conferring these de- 
grees, much ceremony was antiently used; and the Serjeants now 
make presents to the Judges* Vc, of gold rings to a considerable va- 
lue* bV. Fortetcue+c, 50: 3 Cro. L: Dyrr 72: '2 Imt. 2 13, 214. As to 
their privilege of being impleaded in C. B.lfc. see Privilfgr. 

In old times* it was necessary that Serjeants should have been Bar- 
risters for sixteen years previously to their being called to be Ser- 
jeants, but it seems that no precise time is now necessary to qualify 
them. Serjeants at Law are bound by a solemn oath to do their duty 
to their clients. % In&t. 314, And by custom, the judges of the 
Courts of Westminster are always admitted into tills venerable order 
before they are advanced to the bunch; fehe original of which was pro- 
bably to qualify the fuiisn? Barons of the lix chequer to become jus- 
tices of assise according to the exigence of the statute 14 E. 3, e\ 1C: 
3 Comm. 27: and see titles Barrister; Precedence. 

Serjeants at Arms. Their office is to attend the person of the 
King; to arrest persons of condition offending, and give attendance on 
the Lord High Steward of Eji^lantl 7 sitting in judgment on any trai- 
tor, £9*r. There may not be above thirty Serjeants at Arms in the 
realm, who shall not oppress the people, on pain to loss their offices, 
and be fined. Stat. 13 R* 2.st. 1. c. 6« Two of these, by the King's al- 
lowance, do attend on the two Houses of Parliament; the office of him 
in the House of Commons is, the keeping of the doors, and the exe- 
cution of such commands touching the apprehension and taking into 
custody of any offender, as that House shall enjoin him. Another of 
them attends ou the Lord Chancellor in the Chancery; and one on 
the Lord Treasurer of England, Also one upon the Lord Mayor of 
London on extraordinary solemnities, &t. They are in the old hooks 
called Firgatories, because they carried silver rods gilt with £0 Id, as 
they now do maces> before the king. Crom/i. Jur. 9: Fieta, lib. 2. c. 
38, 

Serj easts, of a more inferior kinD} Are Serjeants of the 
Mace, whereof there is a great band in the city of London, and other 
corporate towns, that attend the Mayor, or other head-officer, chiefly 
formatters of justice, &c Kitch, 143. Formerly all the justices in 
Eyre had certain officers attending them called Serjeants, who were 
in the nature of tip-staves. See stut* Westm. I. 3 E. I.e. 30. And the 
word Serjeant is used in Britton for an officer belonging to the coun- 
ty; which is the same with what Brudon calls Serjeant of the Hun- 
dred, being no more than bailiff of the hundred. Bract, lid. 5. c\ 4. 
And we read of Serjeants of Manors, of the Peace, fcfie. 

Serjeants of the Household, Officers who execute several 
functions within the King's household, mentioned in the statute S3 
Heft, 8. c. 12. 

SERJEANTY, evrjeantia.] A service that cannot he due from a 
tenant to any lord but to the King only; and this is either grand Ser- 
jeanty, or petit; the first is a tenure whereby one holds his lands of 
the King by such services as he ought to do in person to the King 

Vol. VI. O 
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at his coronation; and mar also concern matters military j or services 
of honour in peace, as to be the Kind's butler, carver, &c. Petit Ser- 
jeanty, is where a man holds lands of the King, to furnish hi«8 yearly 
with some small thing towards his wars; and in e fleet payable as rent. 
Though all tenures are turned into socage by mat. 12 Car. 2. c. 24, 
yet the honorary services of grand Serjeanty still remain, being' 
therein excepted' Lit. § Bo. 15?: I Inst. IO5/1O8. 

£mgnt'Serv£ce proper, (see title Tenure* 111.2;) consisted in attend- 
ing the King in his wars. There were also somcothcr species of Knight- 
service, so culled, though improperly, because tlie service or render 
was of a free and honourable nature, and equally uncertain as to the 
time of rendering as that of Knight-service proper; and because they 
were attended with similar fruits and consequences. Such was the te- 
nure by grand Serjeanty per magnum servitium; whereby the tenant 
was bound, instead of serving the King general! in hi* ••• ••• r • ! 

some special honorary service to the King in person; as to carry his 
banner, his sword, or the like; or to be his butler, champion or other 
officer, at his coronation. Litt. § 153, It was in most other respects 
like Knight-service, only he was not bound to pay aid or escuage; 
and when tenant by Knight-service paid 5/, for a relief on every 
knight's fee, tenant by grand Scrj canty paid one year's value of his 
land, were it much or little. Lilt. § 154. 1SS: 2 Inst, 233, Tenure by 
carnage^ which was to w ind a horn, when the Scots or other enemies 
entered the land, in order to warn the King's subjects, was like other 
services of the same nature) a species of grand Serjeanty. Litt. § 1 56. 
See 2 Comm. c. 5. 

Generally the service of grand Serjeanty was of such a kind as ne- 
cessarily to be within the realm; but some services which amount to 
grand Serjeanty might be due out of the realm as well as within; and 
both Littleton and Coke give instances of such reservations. See I 
hist. 105, b. to 108, b; and the notes there. 

Petit Serjcontuy bears a great resemblance to grand Serjeanty; for 
as that is a personal service, so this is a rent or render, both tending 
to some purpose relative to the King 5 * person. Petit Serjeanty, as 
defined by Littleton, consists in holding lands of the King, by the 
service of rendering to him annually some small implement ol war, 
as a bow, a sword, a lance> an arrow, or the like. Litt. § 159, This, he 
says, (§ 160,) is but socage in effect, for it is no personal service but 
a certain rent; and it may be added, (says Blaclcstvnc,) it fs clearly no 
predial service, or service of the plough, but in all respects liberum 
ct commune tocagiumj only, being held of the King, it is by way of 
eminence dignified with the title of parvvm serxitium rcgh y or Petit 
Serjeanty. And Magna Carta respected it in this light, when, by c. 
27, it enacted, that no wardship of the lands or body should be claim- 
ed by the King, in virtue oi a tenure bv Petit Serjeanty* 2 Coihm c 
6. p. 81, 82. 

See further, titles Tenure*; Socage, 

SERMON 1UM, Whs an interlude or historical play, acted bv (he 
inferior orders of the clergy, assisted by youths, in the body oV the 
church, suitahle to the solemnity of some high procession daj-j and 
before the improvements of the stage, these ruder sorts of perform 
ances were even a part of the unreformed religion. Collect. Ma'-. 
Mutton^ li.w Reg. EccL Lincoln. MS. 

SERPLAITHES: Eighty stone weight of goods Scotch Die'. 
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SERPLES, A mantle or upper coat, from the Lat. suficrfiellieiumi 
Blount. 

SERVAGE. Mentioned in Stat. I Rich. 2. t. 6.~| That is, when 
each tenant, besides payment of a certain rent, finds one or more 
workmen for his lord's service. See Service. King^/b/m brought the 
citT\mof England in Service to the Sec of Rome. 2 hi$t> 174. 

SERVANTS. 

Peusons employed by men of trades and professions, under them* 
to assist them in their particular callings j or such persons as others 
retain to perform the work and business of their families, which com- 
prehends both men and women: And Servants are menial, or not so; 
menial being domeslicks, living within the walls oi the house. Wood's 
Inst. 51. 

The first sort of Servants acknowledged by the law of England, (to 
which Slaves are unknown; see that title;) are menial Servants; so 
called from their being intra mvnia or Domexticks. — The contract be- 
tween them and their masters arises upon the hiring; if the hiving be 
general w ithout any particular time limited, the Law construes it to 
be a hiring for a year; upon a principle of natural equity, that the 
Servants shall serve, and the master maintain him, throughout all the 
revolutions of the respective seasons; as well when there is work to 
be done, as when there is not: But the contract may be made for any 
longer or shorter period. \ Comm. 425: See Poor IV. 8. 

All single men between twelve years old and sixty, and married 
ones under thirty years of age, and all single women between twelve 
and forty, not having any visible livelihood) are compellable, by two 
justices, to go out to service in husbandry, or ceitain specific trades* 
ibr the promotion of honest industry: And no master can put away 
his Servant, or Servant leave his master, after being so retained, ci- 
ther before or at the end of his term, without a quarter's warning, 
unless upon reasonable cause, to be allowed by a justice of the peace: 
But they may part by consent, or make a special bargain, See the 
&tat. j JLliz.c. 4; from which the following arc extracts. 

Every person under the age of thirty years, that has been brought 
up in handicraft trades, and hath not lands of inheritance, or for life, 
of the yearly value of forty shillings, or is not worth ten pounds in 
goods, and so allowed by two justices of peace; and not being retained 
with any person in husbandry, or in the said arts, not being lawfully 
hired as a Servant with any nobleman or gentleman, or having any 
farm or other holding whereupon he may employ his labour, shall, 
upon request made by any person using the mystery wherein such 
person hath been exercised, be obliged to serve him as a Servant 
therein, on pain of imprisonment. 

By the same statute, persons arc compellable to serve in husband- 
ly, by the year, with any person that keepeth or uscth husbandry, and 
who will require any proper person to serve; and the justices of 
peace have authority herein, and to assess the wages of such Ser- 
vants in husbandry, order payment, ctY, Also two justices, and may- 
ors or head oflk ers of any city or town, may appoint any poor woman 
of the age of twelve years, and under forty, unmarried, to go to ser- 
vice by the year, life, for such wages and in such manner as they 
think fit: and if any such woman shall refuse to go abroad as a Ser- 
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vant, then the said ju&tiees, Ifc. may commit such until she is 

bound to service. If any master shall give move wages than assessed 
by the justices; or any Servant takes more, or refuses to serve for the 
Statute wages, they are punishable; but a mailer may reward his Ser- 
vant as he pleases, so as it be not by way oi com met on the retained 
And a master cannot put away a Servant, nor a Servant depart heiore 
the end of his term, without some reasonable cause, to be allowed by 
one justice; nor after the end of the term, without a quarter's warn- 
ing given be tore witnesses; if a master discharges a Servant other- 
wise, he is liable to a penalty of forty shillings; And where Servants 
quit their service, testimonials are to be given by two constables 
and two householders, tfr. declaring; their lawful departure; and a 
Servant not producing such a testimonial to the constable where he 
designs to dwell, is to be imprisoned till he gets one; atfifl in default 
thereof, be whipped as a vagabond; masters retaining them without 
such a testimonial, shall forfeit five pounds. Slat. 5 KHz. c. 4: And 
see title I. a bearers. 

It is not settled whether justices of peace have jurisdiction over 
any Servants, except those v, ho arc employed in husbandry The ti- 
tle of the statute is " An Act containing divers Orders for Artificers, 
Labourers, Servants of Husbandry, ami Apprentices." But as some 
of the clauses in the act speak expressly of Servants ef husbandry, 
and others of Servants generally, it is reasonable to conclude, that the 
legislature meant to extend the jurisdiction to all Servants, where 
they did nut expressly confine it to Servants of husbandry: And as. 
this is supported by the practice of the justices, and by general con- 
venience, it seems certain that the Court of Went minuter-Hall w on hi 
determine in favour of the general jurisdiction, if a case were brought 
to them, Ca/d, I 4. 

Servants of another sort Eire called rf/ifive?tiice&, as to whom, see 
this Dictionary under that title, 

A third species of Servams are labourers^ who arc only hired by the 
day or the week, and do not live intra txtrttiu as part of the family; 
concerning whom the statutes have made many very good regula- 
tions, t. Directing that all persons who have no visible effects maybe 
compelled to work; 2. Defining how long they must continue at work 
in summer and winter: 3, Punishing such as leave or desert their 
work: 4. Empowering the justices at sessions, or the sheriff of the 
county, to settle their wages: and 5. Inflicting penalties on such as 
either give, or exact, more wages than are so settled. 1 Cum?n. c. 14. 
See title Liabourt tw. 

There is yet a fourth species of Servants, if they may be so called, 
being rather in a superior, a ministerial capacity; such as Rewards, 
jattorb) and bailiffs; whom however the law considers as Servants 
fivo fefiifiorc, with regard to such of their acts as affect their master's 
or employer's property. This leads to the eon *i< I e ration of the man- 
ner in which t/ii% relation nf scwicr ajftctx either ihi w«.vcr or Servants 
And, first, by hiring and service for a year, or apprenticeship under 
indentures, a person gains a settlement in that parish wherein he last 
served forty days. Sec title Poor IV. — In the next place persons, 
serving seven years as apprentices to any trade, have, by stat. 5 Etiz, 
t, 4. § 31. an exclusive right to exercise that trade in any part of 
England. This I -aw* with regard to the exclusive part of it, has by 
turns been looked upon as a hard Law, or as a beneficial one, accord- 
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ing to the prevailing humour of the timet; which has occasioned a 
great variety of resolutions in the Courts of Law concerning it; and 
attempts have been frequently made for its repeal, though hitherto 
without success. At Common Law every man might use, what trade- 
he pleased; but this statute restrains that liberty to such as have 
served as apprentices: the adversaries to which provision say, that all 
restrictions (which tend to introduce monopolies) are pernicious la 
trade; the advocates for it allege, that unski] fulness in trades is 
equally detrimental to the public, as monopolies. This reason indeed 
only extends to such trades, in the exercise whereof skill is required; 
but another of their arguments goes much further; viz. that appren- 
ticeships are useful to the commonwealth, by employing of youth, 
and learning them to be early industrious; but that no one won Id be 
induced to undergo a seven years* servitude* if others, though equally 
skilful, were allowed the same advantages without having undergone 
the same disci plinci and in this there seems to be much reason* 
However, the resolutions of the Courts have in general rather con- 
fined than extended the restriction. Xo tr. des arc held to be v> hhin 
the statute, but such as were in being at the making of it: For, trad- 
ing in a country village! apprenticeships are not requisite: And fol- 
lowing the trade seven years without any effectual prosecution (cither 
as a Master or a Servant) is sufficient without an actual apprentice- 
ship. I Co7nm> 428. See title Apprentice III, 

A master may bylaw correct his apprentice for negligence or other 
misbehaviour, so it be done with moderation: Though if the master 
or master's wife beats any other Servant of full age, it is good cause 
of departure j or at least of complaint to a magistrate, in order to be 
discharged. But if any Servant, workman;* or labourer assaults his 
master or dame, he shall suffer one year's imprisonment, and other 
open corporal punishment, not extending to life or limb, Stat. 5 Eiiz. 
c. 4. 

By service, all Servants and labourers, except apprentices, become 
entitled to wages: According to their agree ment, if menial Servants; 
or, according to the appointment of the sheriff or sessions, if labour- 
ers or Servants in husbandry: for the statutes for regulation of wa- 
ges, in strictness, seem to extend to such Servants only; and the 
reason given is, that it is impossible for any magistrate to be a judge 
of the employment of menial Servants, or of course to assess their 
wages. But it is the practice of justices in disputed cases to assess 
the wages of all Servants; a practice which probably may be supported 
Under iVai. 20 Geo. 2. r. 19. See I Comm. 42 ft. n. and ante t 

It has been held that a master is riot liable on an implied a&v#&Mt 
to pay for medical attendance on a Servant, who has met with an ac- 
cident in his service. 3 Bos, & Put. 247. 

Next as to frauds or robberies committed by Servants on their 
masters. 

Where a Servant damages goods of his master, action lies against 
him; and being employed to sell goods in his master's shop, if the Ser- 
vant carries away and converts them to his uwn use, action of trespass 
may be brought by the master against the Servant; for the Servant can- 
not meddle with them in any other manner than to sell them. 5 tfeft. 
14: 1 Leon. BS: Moor 244: But if a Servant be robbed, without his de- 
fault, fpCd he shall be excused, and allowed it in his account. 1 Inst. 9, 
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Servants being of the age of 18, and not apprentices, going or ma- 
king away with, embezzling or purloining any of their master's goods, 
delivered to them to keep, to the value of 40$. are guilty of felony, by 
the statute 2 1 Ben. 8. c . 7. 

By the star. '27 Hen, 8. c . i". Clergy was taken away in this case, 
if the indictment w ere laid specially upon the slat, Q 1 Hen. 8. e, 7, and 
pursuant to the same* and by the siai. 2S Hen. 8. c 2.this*faf. of 21 
Hen. 8. c 7. was made perpetual; btit by the star. 1 E. 6. c* 12. these 
acts were both repealed: But again, hy the star. 5 Etiz. e. 10. this stat. 
21 H S. t. 7. was re-enacted and revived; but it did not revive the 
stat. 27 H. 8. c. 7. for taking away clergy. The statute 12 Anit. sf. I. 
e, 7. however, takes away the benefit of clergy from persons stealing 
in a dwell in g*house or out-house to the value of 40*. unless commit- 
ted against their masters by apprentices under the age of 1 5. See title 
Larceny II. 1. and 1 Hawk. P. C\ c. 33. § 16. 

The statute 21 H. S. c 7. extends only to such as were Servants to 
the owner of the goods, both at the time they were delivered, and al- 
so at the time when they were stolen. I Hawk, P t C, c+ 35, § 12. 

Therefore a receiver, who having received his master's rents, runs 
away with them, or a Servant, who being entrusted to sell goods, or 
receive money due on a bond, sells the goods, err. and departs with 
the money, is not within the statute. A Servant who receives his 
master's goods from another Servant to keep for the master, is as 
much guilty as if he had received them from the master's own hands; 
because such delivery is looked upon as a de lively by the master, 
ZJyrr, 5. fi. 2. 3: 3 Inst. 105: 1 Hawk. P. C. c. 33. § 13, 

By the Common Law it was not larceny in any Sen ant to run away 
with the goods committed to him to keep, but only a breach of civil 
trust. 4 Comm. t. 1 7. fi. 230. But if the Servant had not the posses- 
sion, but only the care and oversight of the goods, as the hutler of the 
plate, the shepherd of the sheep, and the like* the embezzling of them 
was felony, even at the Common Law, J Hat. P. C. 505. And it seems, 
that now the judges, in every case, determine that the property of the 
master, delivered by him into the custody of the Servant, still remains 
in the possession of the master; and if it is embezzled by the Sen ant, 
or converted to his use, he is guilty of felony. And w hen Servants 
are convicted of robbing their masters, as the security of families so 
much depends on their honesty, and as the violation of the confi- 
dence reposed in them is a high aggravation of the crime, they are 
always punished with the utmost rigour which the law T admits. 4 
Comm. e. 17. fi. 230, n. 

By stat. 33 H. 6. c. I. the Servants of persons deceased) accused of 
embezzling their master's goods, may by writ out of Chancery, (issu- 
ed by the advice of the chief justices and chief baron, or anv two of 
them,) and proclamation made thereupon, be summoned to appear 
personally in the Court of K. B. to answer their master's executors 
in any civil suit for such goods, and shall on default of appearance be 
attainted of felony. 

By 39 Geo, 3. c. 85. to protect masters against embezzlements bv 
theit clerks or Sen ants, it is enacted that if any Servant or clerk, or 
any person employed for the purpose in the capacity of a Servant oi 
cjerk to any person or persons, or to any corporation, shall, by virtue 
of such employment, receive or take into his possession any money, 
security for money or effects for or in the name or on the account of 
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his master or employer, and shall fraudulently embezzle, secret, or 
make away with the same, or any part thereof, every such offender 
shall be deemed to have feloniously stolen the same, and shall be lia- 
ble to be transported for any term not exceeding 14 years, in the dis- 
cretion of the Court, before whom the offender shall be tried. 

In an indictment on this statute, there must be a positive allegation 
that the money was the property of the muster, as in the case of lar- 
ceny. 3 Bos. & Put. 106. 

If a Servant receive money in the county of A, and being called 
upon to account in B. and there deny the receipt, he may be indicted 
for the embezzlement in the latter county. 3 Boa, {J 1 Put. 596. 

Lastly, we come to consider how Strangers may be affected by t/ih- 
relation of Master and Servant; Or, how a master may behave towards 
others on behalf of his Servant; and what a Servant may do on be- 
half of his master. 

And, first, the master may maintain, that is, abet and assist, his 
Servant in any action at law against a stranger: whereas* in general, 
it is an offence against public justice to encourage suits and animosi- 
ties, by helping to bear the expence of them, and is called in law 
maintenance. 'Z Poll. ^br. 115. A master may also bring an action 
Against any man forbearing, confining, or disabling his Servant: but 
in such case he must assign, as a special reason for so doing, his own 
damage by the loss of his service-, and this loss must be proved upon 
the trial. V Pep. 1 13. 

This is an action on the case, generally called a per quod servitiujj; 
ammt; and the Servant may also maintain his action of battery or im- 
prisonment against the aggressor. Sec I Comm. 429: 3 Comm. 142, 

This action by a master for assault, Etc, on his Servant, has been 
contrived by a species of fiction, to be extended to a parent, to enable 
him to recover a pecuniary compensation, tinder some circumstances ? 
lor the seduction of his daughter. See 3 Comm. 142, n. 

A master likewise may justify an assault in defence of his Servant, 
and a Servant in defence of his master: the master, because he has an 
interest in his Servant, not to be deprived of his service; the Servant, 
because it is part of his duty, for which he receives his wages, to 
stand by and defend his master. 2 Poll. Abr. 546. 

Also if any person do hire or retain my Servant, being in my ser- 
vice, for which the Servant departeth from mc and goelh to serve 
the other, I may have an action for damages against both the new 
master and the Servant, or either of them: But if the new master did 
not know that he is my Servant, no action lies; unless he afterwards 
refuse to restore him upon information and demand. F. N.B. 167, 
168: Winch. 51. 

In case an action is brought for enticing away, or retaining or em- 
ploying a Servant, it is advisable to give notice to the intended defen- 
dant, that the party is Servant to the plaintiff, and to demand him; 
and proving such notice and a subsequent employment during the 
time for which the plaintiff hired, retained, took, and engaged the 
Servant, will entitle the plaintiff to a verdict. To this proof must be 
added proof of the contract between the plaintiff and the Servant, and 
that the time was not expired. But if a man do re tain another's Ser^ 
vaiu, not knowing that he was in the service of the other, he shall 
not be punished for so doing, if he do not retain him after notice of 
his first service: And if a person do retain one to serve him forty 
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days, and another doth afterwards retain him to acn e lor a year, the 
first covenant is avoided, because the retainer wis not according to 
the statute. JVevt Nat. Br. 374, 375. 

An action will lie for continuing to employ the Servant of another 
after notice, though the employer did not procure the Servant to 
leave his master, or knew when be first employed him that he was 
the Servant of another, 6 1\ rm Refi. A' B. 22 \. 

The reason arul foundation upon which all this doctrine is built, 
seem to be the property that every man has in the service of his do- 
mestics; acquired by the conduct of hiring, and purchased by giving 
them wages, I Camm. 429. 

As for those things w hieh a servant may do on behalf of his master, 
they seem ail to proceed upon tnis principle, that the master is an- 
swerable for the act of jus Servant, if done by his command* either 
expressly given or implied] nasi qui fa.cz i fter aliitm y fttcit per sc. 4 
Insf. 109. Therefore, if the Servant commit a trespass by the com- 
mand or encouragement of his master* the master shall be guilty of 
it; though the Sieryan'l is not thereby excused, for he is only to obey 
his master in matters ihat are honest and iawiul. — If an innkeeper's 
Servants rob his guests, the master is bound to restitution; for as 
there is a confidence reposed in him, that he will take care to provide 
honest Servants, his negligence is a kind of implied consent to the 
robbery; nam qui non firoAidet, ants firaAioer? fio&sj<\jubtt. See title 
Irnia. So likewise, if the drawer at a tavern sells a man bad wine, 
whereby his health is injured, he may bring an action against the 
master; for although the master did not expressly order uie Servant to 
sell It to that person in particular, yet his permuting him to draw and 
sell it at all, is impliedly a general command. 1 Comm. 430, 

In the same manner, whatever a Servant is permitted to do in the 
usual course of his business, is equivalent to a general command. If 
I pay money to a banker's Servant, the banker is answerable for it; If 
I pay it to a clergyman's or a physician's Servant, whose usual busi- 
ness it is not to receive money for his master, and he embezzles it, I 
must pay it over again. If a steward lets a lease of a farm without 
the owner's knowledge, the owner must stand to the bargain; fgr this 
is the steward's business. A wife, a friend, a relation, that use to 
transact business for a man, are r/aeatf hoc hi* Servants, and the prin- 
cipal must answer for their conduct; for the law implies that thev act 
under a general command; and without such a doctrine as this, no 
mutual intercourse between ipail and man could subsist with any to- 
lerable convenience. If I usually deal with' a tradesman by mvself, or 
constantly pay him ready money, I am not answerable for what my 
Servant takes up upon trust; for here is no implied order to the trades- 
man to trust my Servant; But if I usually send hitn upon trust, or 
sometimes on trust and sometimes with ready money, I am answera- 
ble for all he bakes up; for the tradesman cannot possibly distinguish 
when he comes by my order, and when upon his own authority, l 
Comm, 430. 

If a man has a Servant known to be such, and he send him to fairs 
and markets to buy or sell, his master shall be charged, if the thing 
come to his use; though if the Servant makes a contract in Ids mas- 
ter's name, the contract will no: be binding unless it ^* ere bv the 
master's command or assent; and where a Servant borrows money hi 
his master's ^me, without order } that does not bind the master. 
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Duct, & Siud. died, 2. c. 42, A Servant buys things in his own name, 
the master shall not be charged, except the things bought come to 
his use, and he have notice of it, Kuc/t. 37 k, 

A ni aster used to give his Servant money every Saturday $ to de- 
fray the charges of "the foregoing week, and the Servant kept the 
money; per Matt, Ch. J. the master is here chargeable; far the mas- 
ter at his peril ought to take c<;rc what Set vain he employe and it 
is more reasonable that he should sutler tor the cheats of his Servants 
than strangers and tradesmen who tVo noi employ them* 3 &a!k. %3- 
Where a Servant usually buys goods lor his lYutstep upon tick, a" 
takes up things in his master's name, but for his own use, the ma 
ttr is liable; but it is not so where the master usually gives him 
ready money. If the muster gives the Servant money to buy goods 
for him, and be converts the money to his own use, and buys the 
goods upon tick, yet the masLer is answerable, if the goods come to 
his use; otherwise he is not. Also a note under the hand of an ap- 
prentice shall bind his master, where he is allowed to deliver out 
notes, though the money is never applied to the master's use; but i 
he be not allowed or accustomed to deliver out notes, his note shall 
not bind the master, if the money be not applied to the use of the 
master. 3 Sa/l\ 234, 23.t. 

The act of a Servant shall not bind the master, unless he acts by 
authority of his master; and therefore if a master sends his Servan 
to receive money, and the Servant instead of money takes a bill, an 
the master as soon as told thereof disagrees, he is not bound by tlr 
payment: But acquiescence, or any small matter, will be proof of hi 
master's consent, and that will make the act ol the Servant the act o 
his master. 2 Satt\ 442. For what is within the compass of a Se~ 
vant's business, the master shall be generally chargeable; and al~ 
have advantage of the same against others, Abi/,f Afa.v, An a$wm^ 
sit of the Servant, by order and 'appointment of the master^ sliallbin 
his master; and a promise to my Servant is good to me. If my baili 
buy cattle to stock my ground, I shall be chargeable in debt for th 
money; and if he sell corn for me, I may have action in my own nam 
against the buyer. Uro. 24: Godb. 360. If one owe me money, and 
send my Servant for it, and he pay it to him, this is a good payment 
and discharge though the Servant do not bring the same to me; but 
if I send him not, it is otherwise- Doct- & Stud. 138. 

If a Servant is cuzened of his master's money, the master may 
have action on the case iig;,inst the person that cozened him. 9 Reft. 
113. IQ Mefl. 1 30. I Roll. Abr. 98. 

If a Servant, lastly, by his neg%cncc, does any damage to a stran- 
ger, the master shall answer for his neglect; if a smith's Servant 
lames a horse while he is shoeing him, an action lies against the 
master, and not against the Servant, 33ut in these cases the damage 
must be done while he is actually employed in the master's service, 
otherwise the Servant shall answer for hia own misbehaviour. Upon 
this principle, by the Common Law, if a Servant kept his master's 
fire negligently, so that his neighbour's house was burnt down there- 
by, an action Jayagailist the master, because this negligence happened 
in his service; otherwise if the Servant, going along the street with 
a torch, by negligence set fire to a house; for there he is not in his 
masters immediate service, and must himself answer the damage 
personally. But novttke Common Law is, in the fonurrcasc, altered 
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bf ttet. 6 Ann. e. 31. which ordain that do action shall be maintain- 
ed against any, in whose house or chamber any fire shall accidentally 
be^in; for their own loss is sufficient punishment for their own 01 
their Servant's carelessness. See title tta.s!e. But if such fire hap- 
pens through negligence of any Servant (whose loss is commonly 
very little) such Servant shall forfeit 100/. to be distributed among 
the sufferers; and, in default of payment, shall be committed to some 
workhouse, and there kept to hard labour for eighteen months. See 
stat. 14 Geo. 3. c, 78. and this Dictionary, title Fire. A master is 
also chargeable, if any of his family layeth or casteth any thing out 
of his house into the street or common highway, to the damage of 
any individual, or the common nuisance of his Majesty's liege peo- 
ple; for the master hath the superintendence and charge of all his 
household. I Cotniu, 431. See title A'uisance. 

A master is answerable for the actions a] id trespasses of his Ser- 
vant in many cases; but not for trespass of buttery, Ssc. nor in crimi- 
nal cases, unless done by his command, A'oy's Max. 99. And if the 
master order his Servant to distrain another man's cattle, and after 
he hath distrained he kills or abuses the distress, the master shall 
not answer it. .Voy 111. 

An action of Tris/.-a and not on the Case, is the proper remedy 
for an injury done by the wilful act of a Servant in driving his mas- 
ter's carriage against that of another: on the contrary, Case, and not 
Trespass is the remedy when such act is done negligently: but if 
it be done wilfully, without the assent or knowledge of the master, 
no action c*n be supported against the master. 6 Term Rep. K. B, 
125. 128, n.: 2 H. Blacks!. 442,3: I East's Reft. 106: and see 6 Term 
Rep. 659. 

Xo action lies against a steward or agent for damage done by the 
negligence of those employed by him in the service of his principal: 
but the principal is liable. 6 Tt rm Rep. K. B. 41 I. 

A. having a house by the road-side, contracted with B. to repair iL 
for a stipulated sum; B. contracted with C. to do the work; and C. 
with D. to furnish the mute rials: IV ^ Servant brought a quantity of 
lime to the house, and placed it in the road by which the plaintiff's 
cirri,:;,-;-: was overturned: held that A. was answerable for the dam- 
age sustained. 1 Bos. & Piti. 404, 

A master sends his Servant with deceitful wares to market, wid 
orders him to sell them, but says not to whom; if be sells them, no 
action wiil lie against the master: Though if he had bid the Servant 
sell ibern to such a man in particular, and he had done so, the master 
would be chargeable in an action on the case. 1 1 Ed. 4: Kileh. IS 5. 
"Where a carrier's Servant loses things delivered to him, the master 
must answer it. and action lies against hint; und if goods be under- 
taken to be Curried safely ior hire, but by negligence are spoiled, it 
has oeen held, that whosoever employs another is answerable for him, 
and undertakes Eos his care to all that make use of him. 2 Sate. 440. 
See tt>le Car u r. If a surgeon undertakes the cure of a person, and ? 
by sending medicines by his Servant, the wound is hurt and made 
worse, t lie patient shall have action against the muster* uul not against 
the Servant. 18 Hen. 8. 

In all tht cases here put, the master may. be frequently a loser by 
the trust reposed in his Servant, but never can be a gainer; he may 
frequently be answerable for his Servants misbehaviour, but never 



$an shelter himself from punishment, by laying the blame on his 
agent. The reason of this is still uniform and the same; that the 
w r rong done by the Servant is looked upon in law as the wrong of the 
muster himself; and it is a standing ma\im, that no naui shall he al- 
lowed to make any advantage of his own wrbft£f< I Comm 432, 

The law which obliges masters to answer for ihc negli pence and 
misconduct of their Servants, though oftentimes apparently severe 
on an innocent person, is founded upon principles of public policy; in 
order to Induce masters to be careful in the choice of their Serv .rils, 
upon whom both their own security and that of others so greatly de- 
pends. And to prevent masters from being imposed upon in the cha- 
racters of their Servants, it is enacted by *(ati 32 Geo. 3. 56. that 
if any person shall give a false character of a Servant, or a false ac- 
count of his former service; or if any Servant shall give such Jalse 
account, or shall bring a false character, or shall alter a certificate of 
a character, he shall, upon conviction before a Justice of the Peucx, 
forfeit 201. with 10*. costs. The informer is a competent witness; bu 
if any bervant will inform against an accomplice, he shall be acquit-' 
ted. 

An ftetion was tried at the Sittings after Trin. T+ 1792, at Guild 
hall^ against a person who had knowingly given a false character o 
a man to the plaintiff, who was thereby induced lo take him hno hi 
service. But this Servant soon afterwards robbed his master of pro- 
perty to a. great amount, for which he was executed. And the plain- 
tiff recovered damages against the defendant, to the extent of his loss. 
This was an action of great importance to the public, and there can 
be no doubt but it was founded in strict principles of law and justice* 
1 Comm. 432, in fl. 

See stat. 15 Geo* 2, c. 13, § 12. as to breach of trust by officers and 
Servants employed by the Batik of England: And stats. 5 Geo. 3. r. 
25. § 17: 7 Geo. 3. c. 50: 42 Geo. 3. r; 81, by Officers of ihe Fost-Of- 
which are made felony without clergy. See also title Mimufac 
turrs. 

SERVI, Bondmen, or servile tenants, Our northern Sefvi had a 
ways a much easier condition than the Roman slaves, Servit non i 
noslrem ?rtore?ti de&eri/itis firr fa milium tntnrsasriis utuntur. Suam quiz 
yite sedemi suqr fi^ nates regit Fr amend tnodmn dominns^ aut ftvcoriiu 
nut vestis, colono, injungily if servits hactenus fiaret.-— -Tacitus dc Mo- 
**ribus Germanorum. Which plainly describes the condition of our 
Saxon and Airman servants, natives, and villains, w hose servitude- 
did more respect their tenure, than their persons. No author has fixed 
the distinction between Strvus and yifianus^ though undoubtedly 
their servile state was different, for they are all along in the Jjomr*- 
day-Book distinguished from each other. So in Burenter there were 

•Quihgue Sefvi, ts 1 vigiati octo Viiiani^ &;c. It is supposed the & 
were those, whom our Lawyers have since called pure villains, and 
villains in grosf) } who, without any determined tenure of land, were 
at the arbitrary pleasure of the lord appointed to such servile works, 
and received their wages or maintenance at discretion of the lord. 
The other were of a superior degree, and were called vtlfa?ii % because 
they were vilU if gieba adseri/iti, i. e. held some cottage and lands, 
for which they were burdened with such stated servile offices, ami 
were conveyed as appurtenant to the manor or estate to wbhh thev 
belonged. See ifcttntU 1 * Glossary, 
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The name and quality uf their bondage do often occur in Dom?*.- 
da\ register: And their condition* no doubt, was worse than that oi 
the dorxkttii or Cotsctij who performed likewise some servile offices 
for heir lord, and yet as to their persons and goods were not obnox- 
ious to servitude, as ' he proper Serxri were. These were of four sorts: 
1. Such us sold ihenisclvts for a livelihood. 2. Debtors that were to 
be v id. for being incapable to nay their debts. 3. Captives in war, re* 
iaii -.l J and employed as perfect slaves. 4. A'afivi, such as were born 
servants, and by such desccn: belonged to the sole property of the 
lord All these had their persons, their children, and their goods, at 
the disposal of their lord, incapable of making am/ wills, or giving 
away any thing. Coweit, There are also said to be sent testamenrafes, 
those which we now call covenant scrz>ant$< £-eg* Athztet. ci 34, Sec 
titles Villain} Slaves. 

SERVICE, AMOlfafk] That duty which the tenant, by reason of 
his fee or estate, oweth nmo the lord. 

Our aniier.t law books make many divisions of it; as into personal 
and real; free and base; continual or annual; casual and accidental; 
intrinsic and extrinsic, &e. Bract, lib. 2; Brit* c. 66: 4 Co. Reft. 9, ■> 

Personal Service, is where something is to he done by the person 
of the tenant, as homage and fealty: and real, was subject to wards and 
marriages, when in use. 

Annual and certain Service is Rent. Suit of Court to the lord, &V, 

Accidental Services, are heriots, relit .Ts, and the like: And some 
Set-vices are onlv for the lord's benefit; and some pro bono publico. 
Co. Co/iy/iold 22; Co lift. 222: 22 li. 4. 3. 

Also Services are said to be entire; of chattels valuable, such as an 
on; or things pleasurable, as a hauk, kc. And so are those persona), 
and consisting of manual work, or to exercise some office, Sic, 

Magna Carta> 9 Hcu. 3. c. 32. ordains, that no freeman shall sell so 
much of his lands, but that of the residue the lord may have hisSet- 
vices. In feoffments to a man and his heirs, the feoffee shall hold the 
land of the lord bythe^ame Services, as the feoffor, Sec. Star. IS Ed. 
L Ai d where Services are entire, and cannot be divided; upon the 
alienation of parcel of the lands by the tenant, the Services shall be 
multiplied, and every alienee render the whole Service; though by 
the purchase of parcel by the lord, the whole is extinct, except in 
case of fealty and hcriot euttom. 6 Rep. \ : Wood's hut, I 33. See fur- 
ther, title Ttnttn-j-. 

SF.Rvicr of an Heir. By the Law of Scotland, before an Heir can. 
regularly acquire a i ig"ht to the estate of the ancestor, he ought to be 
served Heir; v. Liich is one of the old forms of the law of Scotland pro- 
ceeding upon a writ, and including in it the decision of a Jury fixing 
the right and character of the Heir to the estate of the ancestor. 
Btii's Scotch I-Jivo Diet, 

Service, and Sacraments. The blessed Sacrament to be admin- 
istered in -both kinds, star, 1 Ed. 6. c. 1. For the uniformity of the 
Service and Administration of Sacraments, stars. 2 £9* 3 Ed. 6. c. Is 
5 £y 6 Ld. 6, c\ 1: 1 EHz* c. Is S Eliz. r, 1? IS & 14 Car. 2. c. & — The 
per, [ty of disturbing a preacher or pries; saying Divine Service, or 
pulfmg clow n an altar, 65V. ittut. i Mar. at, 2. cv 3,< — The penalty of not 
repairing to church on Sundays and holidays, stat. 1 Etiz, c. 2, See title 
Sunday, — The Bible and Divine Service shall be translated into the 
Wtkh tongue, stat. 5 JE/rr, r. — -All ecclesiastical persons shall 
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kcad aitd subscribe lo the Book of Common Prayer, &c. stats. 1 3 £y 14 
Car. 2. c. 4. 15 Car. 2.c. 6. Sec title Parson. — All Persons in oflkc to 
take the Sacrament,and the declaration against transubstantiation V Y'ar. 

2s Car. %t, 2, See titles MmeotifbrtniftU; Oaths ; Pa/iints -Allowance 

of impediments for not reading the Service, extended lo the certifi- 
cate of subscription. Reading the articles to indemnify against ne- 
glect in point of time, &tat. 23 Geo, 2. r + 2$. See further, title Keii- 
gion; and the references there. 

Service Seculau, Worldly Service, contrasted to Spiritual and 
Ecclesiastical. Stat. I lid. 4. & I , 

SEll VIENTI BUSj Certain wr|ts touching Servants and their Mas- 
ters, violating the statutes made against their abuses; which sec in 
Reg. Orig.f. 189, 190, 191, 

SERV1T1UM FEODALE ET PR JED I ALE, Was not a personal 
Service, but only by reason of the lands which were held in ice, Brac- 
ltm t Ub. 2. c. \§>fiar. 7. Sec title Tenure. 

Servitium Forinsecum, A Service which did not belong to the 
chief lord, hut to the King: It was called forinsecum and foraneum, 
because it was done,/c>m vet c.rtra servitium quod Jit domino cafiitaii; 
And we find several grants of Liberties with the appurtenances, salvo 
forensi sendtio, &c. Mon. Ang. LL 4S* 

Servitium Inthinsecum, That service which was due to the chief 
lord alone from his tenants within his manor. J3racton t lib. 2: Ftettt* 
lid, 3. 

Servitium Liber lm, a service to be done by feudatory tenants, 
who were called libcri homines^ and distinguished from vassals, as was 
their service; for they were not bound to any of the base services of 
ploughing the lord's land, &c. but were to find a man and horse, or 
go with the lord into the army, or to attend his court, Sec, and some- 
times it was called servitiuiti liber am ai-w^rum; as in all old rental of 
the manor of South Mailing in Essex^ mentioned by Somner in his 
treatise of Gavelkind, fi> 56, — See title Trnurt\ 

Servitium Regale, Royal Service, or the prerogatives that within 
a royal manor belonged to the lord of it; which were generally reck- 
oned to be the following, viz. power of judicature in matters of pro- 
perty; <;nd of life and death in felonies and murders; right to waifs 
and estrays; minting of money; assize of bread and beer; and weights 
and measures: All which privileges, it is said, wore annexed to some 
manors by grants from the kin^. Paroch. Antiq. 60, See title Manor. 

SEliVI TESTAMENT ALES, Covenant servants; mentioned i 
the laws of king AihcU-ttuu c 34. Sec title Servants. 

SERVITI15 A C Q U I E T AN D1S, A writ judicial for a man dis 
trained for services to one, w hen he owes and performs them to ano 
ther, for the acquittal of such son ices. Rig- -Sadie. 27. 

SERV ITOR, Scrvulus.'] A serving mail: particularly applied to 
Scftoiars in the colleges of the Universities, who are upon the foun- 
dation. 

Servitors of Bills, Such scrvums or messengers of the marshal 
of the King's bench, as were scot a^ro kI with lulls or writs to sum- 
mon men to that court, Stat, 2 H. 4. r. 23\ 

SERVITUDES, Burdens affecting property and rights. Scotch 
Diet. See title Tenures, 

SESSE UR, Seems to signify the m&sing or rating of wages, 
Stat. 25 Ed. 3. c. 6. 
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SESSION, Court of, in Scotland: The highest civil court to 
Scotland, The Judges arc styled Lords of Council and Session. The 
title of the court is derived froth those formerly Intrusted with the 
highest civil jurisdiction. By the act 1425. r. 6% the Court of Session 
was established, und continued till 14 59, when its jurisdiction was re- 
stored to the king and council: and in 1 503, the king's daily council 
was ordered to sit in Edinburgh; and the jurisdiction of those two 
courts, l<s well as their respective titles of Council and Session, were 
bv the nets 1552 and 1537, c. 36, transferred to the present court, 
which with its members and officers was incorporated under the title 
of the College of Justice. The judges consisted originally of seven 
churchmen and seven laymen, and a president; the abbot of Cattbus- 
kenneth being the first president. By the articles of Union between 
Scotland and England* no person can be appointed a judge who has 
not served as an advocate ot principal clerk of Session for five years, 
or as a writer to the Signet for 10 years. The jud^e must be at least 
25 years of age. Besides the 15 ordinary lords it was antiently the 
practice for the crown to mime extraordinary lords; but this power 
was renounced by the act 10 Geo. \ .c. 19, by which the trial and 
admission of the ordinary lords is regulated. Of this court of 15, nine 
were a quorum. 

By stat. 48 Geo, 3. c 151. it was enacted, that the Judges or Lords 
of Session shrill usually sit in two divisions, the lord president of the 
whole court, and seven of the ordinary lords forming the first division: 
and the lord justice clerk and the six other ordinary lords making the 
second division; four judges in each division to be a quorum; the 
judges in each division to exercise the same powers as before. 
Judges of each division may state questions of law to the judges 
of the other. Regulations for transacting the business to be made by 
acts of sederunt by the whole Court of Session. Regulations are also 
introduced with respect to appeals to the House of Lords. His Mac 
jesty is impovered to appoint a commission to inquire into the forms 
of process in the Court of Scssion> and to report in what cases trial 
by jury may be usefully established. 

SESSION, Se&xio*] Js a sitting of justices in court upon their 
commission; as the Sessions of Oyer and Terminer, ifc. 

Session of Parliament, Se&tHo Parliamenti.} The sitting of the 
Parliament; and the Session of Parliament continues till it be pro- 
rogued or dissolved, and breaks not off by adjournment. 4 Inst. 27. 
See title Parliament, 

Session, Great, of H«/w. By star, 34 b*35 H, 8. r. 26. a Session 
is to he held in Wales, twice in every year, in each county, by judges 
appointed by the king, to be called the Great Sessions of Jl 'ales; in 
which all pleas of real and personal actions shall be held, with the 
same form of process, and in as ample a manner, as in the court of 
Common Pleas at Went minster: And writs ot error shall lie from 
judgments therein (it being a Court of Record) to the court of 
King's bench at PjFestpnttster. 4 Comm. 77. See title Walts* 

Session of Gaol Delivery. A Session held for delivering a gaol 
of the prisoners therein being. See titles Justices; Gaol Delivery* 

SESSIONS OF THK PEACE. 
The CoLtRT of General Quarter Sessions of the Peace is a Court 
hat mus: be held in every county once in every quarter of a vcar. 
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See title Quarter 8t'ft*io7ts. It is held before two or more justices 
of the peace, one oF which must be of the Quorum. The jurisdiction 
of this Court, by tt&t. 34 Ed. 3. cw. L extends to the trying and deter- 
mining ail felonies and trespasses whatsoever; though f ijey seldom, 
if ever, try any greater offence than small felonies within the benefit 
of clergy j their commission providing thaU if any case of difficulty 
arises, they shall not proceed to judgment, but in the presence of one 
of the justices of the Courts of King's Bench or Gammon Pleas* or one 
of the judges of Assize. And therefore murders, and other capital fe- 
lonies arc usually remitted for a more solemn trial to the assizes. 

It is the practice to try all simple larcenies at the Quarter 
Sessions j whatever may be the value of the article stolen; but it 
Ls stated in the indictment to be of some value not exceeding a 
shilling, in order to reduce the crime to petty larceny. The justices 
never try any felonies, upon conviction for which the prisoner jn us i: 
pray the benefit of clergy, or now the benefit of the statute. For be- 
fore the afat. 5 .inn. r. 6. sentence of death in all such Cases must 
have been passed upon those who could not read: and it may still he 
doubted, w r h ether it must not he passed on a convict who obstinately 
refuses to pray the benefit of that statute, 4 Comm. c. 19, ft. 271, n: 
and sec this Dictionary, titles Clergy, Bern-Jit of; Mute. 

They cannot try any new-created often ce, without express power 
given them by the statute w hich creates it, 4 Mod. $79i SuiA. 406: 
Ld. Raijm. 1144- But there are many offences* and particular matters,, 
Avhich by particular statutes belong properly to this jurisdiction, and 
ought to be prosecuted in this court: as, the smaller misdemeanors 
against the public or commonwealth, nut amounting to felony; and 
especially offences relating to the game, highways, alehouses, bastard 
children, the settlement and provision for the poor, vagrants, ser- 
vants 1 wages, apprentices, and popish recusants. Some of these are 
proceeded upon by indictment, and others in a summary way by 
motion and order thereupon; w r hich order may for the most part, 
unless guarded against by particular statutes, be removed into the 
Court of King's bench, by writ of certiorari facia*, and be there 
cither quashed or confirmed. 

The Sessions have cognisance of all offences which tend to a 
breach of the peace, except forgery and perjury. 2 Jicwt'x Rep. IS- 
They cannot take cognisance of forgery as a cheat: but over other 
che&s in general their jurisdiction is undoubted. 1 East** Heft. 173. 
183. To solicit a servant to steal his master's £oods is a misdemea- 
nor indictable at the Sessions, although no theft were actually com- 
mitted. 2 East's Rep. 5. 

The records or rolls of the Sessions are committed to the custody 
of a special officer, denominated the Cuaton ffof utorttm, who is always 
a justice of the quorum. The nomination of this Ciatos Rot alarum 
(who is the principal civil officer in the county, as the lord lieutenant 
is the chief in military command) is by the king*s sign manual: And 
to him the nomination of the Clerk of the Peace belongs; which of- 
fice he is expressly forbidden to sell for money. See titles Custos, 
&c; Clerk* k,c. 

In most corporation towns there are Quarter Sessions kept before 
justices of their own. within their respective limits; which have 
exactly the same authority an the Gene fid Quarter Sessions of the 
county, except in a very few instances: one of the most considerable 
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of which is the matter of appeals from orders of removal of the pour- 
which, though thev be From the orders of corporation justices, must 
be to the Sessions of the county, by *rat. 8 iff 9 W* 3. c 30. In both 
corporations and counties at large, there is sometimes kept a special 
or petty Session, by a few justices, for dispatching smaller business in 
the neighbourhood between the times of the General Sessions; as for 
licensing alehouses, passing the accountsof parish officers, and the like. 

As to the jurisdiction of the Sessions, in points relative to the 
poor-bu s, the following summary of decisions is taken from Const* s 
edition of Bolt's Poor La?i>#; For its connexion with the subject, sec 
this Diet, title Poor, 

The Sessions cannot make an original order of removal; but they 
may adjudge the paupei to be settled in any of the parishes that are 
parties to the order, although they cannot appoint a new place of 
settlement, for they can only affirm or quash the order, in the whole 
or in part- Nor can they review an order, on which they have deter- 
mined at a preceding Sessions; but they may make a new order, va- 
cating 1 a former order maiie the same sessions: and it seems that on 
quashing an order of removal, they can only direct the pauper to be 
sent back to the respondent parish, and cannot adjudge his settlement 
in a third parish. If the magistrates present are equally divided, no 
order can be made; but whatever a majority decide, is, as to matters 
of fact, conclusive, and also as to matters of law, unless they consent 
to a special case; but this they are not compellable to grant, nor will 
Li bill of exceptions lie* 

In stating a special case, the Sessions must state their conclusion 
from the facts, and not refer the evident v to the opinion of the supe- 
rior court^But they need not set forth the reason of their judgment, 
nor even state the evidence upon which their judgment is founded; 
but if they do stale all the evidence, the Court will thereupon examine 
whether thev have drawn a right conclusion; except in the case of 
fraud, for that is a tact that must be expressly found by the Sessions; 
and the Court will not infer it from the strongest evidence. But the 
Court may send the case back, and order the Sessions to inquire 
into that fart; as well as they may any other defective case, to he 
amended by stating a particular fact: but the Sessions are not in this 
case obliged to hear new evidence, although they should proceed in 
it as if it were a new business- The Court, however, will not send a 
case to be re-stated because the Sessions have admitted hearsay evi- 
dence; or on affidavit that the clerk of the peace has not stated 
the case truly. Justices of both the contending parishes, who are 
rated to the poor, are excluded from voting at S c;> -sioJis y upon am 
question relating to the removal of a pauper belonging to either 
parish. 4 Tenn Ktfi. 81. 

Not only the pauper removed, but the parish, or any of the 
parishioners, may appeal agamst an order of removal. The rea- 
sonable notice which the Mot. 9 Geo, L c«1ft requires to be given, 
before an appeal can be heard, means such notice as is usual in the 
practice of the particular Session where the appeal is brought; but 
they cannot quash an order for want of notice, but must adjourn it to 
the next Session, unless it clearly appears to the Court that there 
has been sufficient time since the removal for the appellants to give 
notice, and come prepared, to try the appeal at the Sessions where it 
is lodged. And it has been determined that this clause dues no) 
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relate to the receiving, bat to the hearing* of th& appeal; unci there* 
fore they are bound to receive an appeal though no notice has been 
given. The appeal must be to the next Sessions after the order ol 
removal is served, or [he parties are aggrieved, whether it be an 
original or an adjourned Session; but t$ to the time which shall 
intervene between the order and the appeal, re specting what shall 
be considered the next Sessions, it must depend upon the special 
circumstances of the case; for if* from the distance, between the pa- 
rish to which the pauper has been removed and the place where the 
Sessions are hclcK there is not time to lodge an appeal at the Sessions 
held immediately subsequent to the removal, the first Sessions ensu- 
ing are to be considered as the next Sessions, and the justices are 
bound to receive the appeal at such Sessions. It must however be so 
short an interval that the reasonable notice required cannot be given. 
This time of appealing to the next Sessions is not suspended by the 
matter being referred to arbitration; for the consent of the parties 
that the Sessions shall delegate their authority, concludes such par- 
ties, and gives validity to all acts of the Sessions in consequence of 
such consent. The Sessions however may, if they think proper, 
adjourn the appeal; but it cannot be to a time beyond that within 
which it is required by fit at, 2 //, «, 5* c. A. that a Sessions should be 
held; and every order made at such adjourned Session most state 
when the original Session commenced; and on adjourning a Session, 
the continuance of it by the adjournment must be regularly entered, 
for unless the Session be regularly adjourned they cannot hear the ap- 
peal. The allowance of costs is in the discretion of the Sessions; and 
in ordering them they need not state the particular sum expended; 
but they cannot direct costs to attend the event of a presumed appeal; 
nor ceui they order costs on a mere adjournment of an appeal. 

The proceedings, as has been already noticed, may be removed 
from the Sessions into the Court of King's bench by certiorari* But 
by stat. 1 J Grv. 2. c. IS. M No certiorari shall be granted to remove 
any conviction, judgment} order, or other proceedings before any 
justice of the peace, or Sessions, unless it be applied for in six 
calendar months after such proceedings had or made; and unless 
it be duly proved on oath, that the party suing Forth the same 
hath given six days' notice ill writing to the justice or justices, 
or two of them, before whom such proceedings have been; to the 
end that such justices, or the parties therein concerned, may shew 
cause, if they think fit, against issuing the certiorari" 

By stat. 5 Geo. 3. c. 19. " No such cvrtiorari shall be allowed un- 
less the party enter into a recognizance of 501. with condition to pro- 
secute the same at his own costs and charges, with effect and without 
delay; and to pay the party, in whose favour the judgment or order 
was made* within a month after the same shall be confirmed, his full 
costs: and ii he shall not enter mlo such recognizance, or shall not 
perform the condition, the justice may proceed, and make such 
further order for the benefit of the party for whom judgment shall 
be given, as if no certiorari had been granted* And if the order shall 
be confirmed by the Court, the person entitled to the costs, for the 
recovery thereof, within ten days after demand made, upon oath of 
such demand, and refusal of payment, shall have an attachment 
granted for the contempt; and the recognizance not to be discharged 
till the costs are paid, and the order complied with." 

Vol.. VI. I 
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This writ of Certiorari cannot be applied for until after the appeal 
is allowed: but if it be granted be lore, and the writ be fiiod, it is too 
late to object. It may be directed to the Session* and returned by 
them. If a Session*s case, removed by certiorari into tbe Kind's 
Bench, be sent down again to the Sessions to be restated, jnd the pro- 
secutor abandon it when it is returned, the Court will discharge his 
recognizance for the costs; but not if he dispute the amended order. 
See further title Certiorari. 

Sessions for ordering Servants, called Statute Sessions, held 
by constables of hundreds* &c See title Stat it turn StuMomnn* 

Sessions for Weights and Measures. In London, four justices, 
from among the mayor, recorder, and aldermen, (of which the mayor 
or recorder to be one) may hold a Session to inquire into offences of 
selling by false weights and measures, contrary to the statutes; and to 
receive indictments, punish the offenders, Bcc, Char, K. CAc, I. 

SET-OI F- A mode of defence, whereby the defendant acknow- 
ledges the justice of the plaintiff's demand on the one hand, but on 
the other, sets up a demand of his own to counterbalance it, either in 
the whole or in part. 

At Common Law, if the plaintiff was as much, or even more, in* 
debted to the defendant, than the defendant was to him, yet he had 
no method of striking a balance: The only way of obtaining relief 
was by vjoing into a court of equity. To remedy this inconvenience, 
it was enacted by the $ia\ 2 Oo. 2, c, 22. § 13, «* That where there 
are mutual debts between the plaintiff and defendant, or, if either 
party sue or be sued as executor or administrator, where there arc 
mutual debts between the testator or intestate and either party, one 
debt may be set against the other; and such matter may be given in 
evidence upon the general issue* or pleaded in bar, as the nature of 
the case shall require; so as at die time of his pleading the general 
issue, where any such debt of the plaintiff, his testator or intestate, is 
intended to be insisted on in evidence, notice shall be given of the 
particular sum or debt so intended to be insisted on, and upon what 
account it became due; or otherwise such matter shall not be allow- 
ed in evidence* upon the general issue." This clause was made per- 
petual by stat. S Gto 2. r. 24. § 4: and it having been doubted, whe- 
ther mutual debts of a different nature could be set against each other, 
it was by the last mentioned statute, (§ 5.) further enacted and de- 
clared, " That, by virtue of the said clause, mutual debts may be set 
against each other, either by being pleaded in bar, or givcii in evi- 
dence on the general issue, in the manner therein mentioned; not- 
withstanding that such debts are deemed in law to be of a different 
nature: unless in cases where either of the said debts shall accrue by 
reason of a penalty, contained in any bond or specialty; and in all 
cases, where either the debt for which the action hath been or shall 
bt; brought, or the debt intended to be set against the same, hath ac- 
crued or shall accrue by reason of any such penalty, the debt intend- 
ed to be set off shall be pleaded in bar; in which plea shall be shewn 
how much is truly and justly due on either side; and in case the 
plaintiff shall recover any such action or suit, judgment shall be en- 
tered for no more than shall appear to be truly and justly due to the 
plaintiff, after one debt being set against the other as aforesaid." And 
where the debt due to the defendant is less than that due from him, 
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he must, on jiieading such Set-off, pay the remaining balance inio 
COUrt, 3 Comm. c. 20. /?, 304. 

The actions in which a Set-off is allowable upon these statutes, are 
debt, covenant, and assumpsit, for the non-payment of money; and 
the demand intended to be set off must be such, as might have been 
made the subject of one or other of these actions. A Set-off, there- 
fore, is never allowed in actions upon the case, trespass, or replevin, 
Stc; nor of a penalty, in debt on bond, conditioned for the perform- 
ance of covenants, &c. nor against an avowry for rent; nor of general 
damages in covenant or assumpsit: But where a bond is conditioued 
for the payment of an annuity, or of liquidated damages, a Set-off may 
be allowed, A debt barred by the statute uf limitations cannot be set 
off; and if it be pleaded in bar to the action, the plaintiff may repljr 
the statute of limitations; or if given in evidence, on a notice of Set- 
off, it may be objected to at the trial. Tidd's Pract. K. 8. and the au- 
thorities there cited- 

The debts sued for, and intended to be set off, must be mutual, and 
due in the same right; therefore a joint debt cannot be set off against 
a separate demand, nor a separate debt against a joint one; but a debt 
due to a defendant, as surviving partner, may be set off against a de- 
mand on him in his own right, in an action of debt against a man on 
his own bond, he Ciinnol set off a debt due to him in right of his wife. 
Neither, for the same reason, can a defendant, sued as executor or 
administrator set off a debt due to himself personally; nor, if sued for 
his own debt, can he set off what is due to him as executor or admi- 
nistrator. But where an action is brought by or against a trustee, a 
Set-ofF may be made, of money due to or from the Cestui ijue trust. 
It was formerly hoklen, that the statutes of Set-off did not extend to 
assignees of a bankrupt; but it has since been determined, that in an 
action at their suit, the defendant may set off a debt due to him, at 
the time of the bankruptcy; but a note endorsed to him afterwards 
cannot be set off. Tidd's Pract. K. B. And in actions by or against 
the assignees of a bankrupt, the sum really due may be recovered 
undergo/. 5 Geo. 2. c. 30. without either pleading or giving notice of 
a Set-off. I Term Reft- US! Z Comm. c, 20, it* 

Where either of the debts accrues by reason of a penalty, the debt 
intended to be set off must, by the xuit t 8 Geo. 2. r. 24* be pleaded in 
bar; and the defendant, in his plea, must aver what is really due; 
which averment has been held to be traversable: But, in all other 
cases, the defendant may cither ftirad or £pVt notice of Set-off*, at his 
election. If, at the time of the action brought, a larger sum was due 
from the plaintiff to the defendant, than from him to the plaintiff, 
the action bein^ barred, it seems more proper to plead the Set-off; 
and it is usually pleaded in country causes, to save the trouble and 
ex pence of proving the service of a notice. But where the sum in- 
tended to be set off is less than that for which the action is brought, 
a notice of Set-off should be given. Tidd- 

The Notice of Set-off should regularly be given with, or at the 
time of pleading the general issue* Though if it be not then given, 
the Court, (it is settled) will give the defendant leave to withdraw the 
general issue, and plead it again, with a notice of Set-off; and such 
notice may be given with the general issue, after the defendant has 
been ruled to abide by his plea, In point of form, a notice of Set-ofC 
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should be almost as certain as a declaration. The notice of Set-off is 
usually written underneath the plea, and delivered therewith to the 
plaintiff's attorney; and a copy of the notice should be kept by the 
defendant's attorney, it being necessary to prove the delivery of it at 
the trial of the cause, Tidd'a Pract. K. B. 

SETTLEMENT OF POOR. Sec title Poor IV. 

Settlememi Act ok The stat. 12 Sc 13 W. 3. r. 2. is so called; 
whereby the crown was limited to his present Majesty's illustrious 
house. See title King I. 

SEVERAL ACTION; See title Jtcti&n. 

Several Covenant, A Covenant by two or more severally; i. t. 
separately. Sec title Coxtrtiant, 

Several Fishkky; See Fishery, Right of. 

Several Inheritance, an Inheritance conveyed, so as to de- 1 
scend or come to two persons severally by moieties, &c. See titles 
Estate; Limitation; Inheritances. 

Several Tail, Is that whereby land is given and in tailed •seve- 
rally to two. Co. Lit, See titles Limitation; Tail. 

Several Tenancy, *I\nura separates.} A plea or exception taken, 
to a writ that is laid against two persons as joint tenants, who are se-» 
veral, Rro. 273. See title Joint -tenants. 

SEVERALTY, Estares in. He that holds lands or tenements in 
Severalty, or is sole tenant thereof, is he that holds them in his own 
right only, without any other person be in g joined or connected with 
him in point of interest, during his estate therein. 2 Comm. c. 12./i, 
179. 

SEVERANCE, The separating or severing of two or more, join- 
ed in one writ or action, There is a Severance of the tenants in an 
assise, when one of two disseisees appear upon the writ, and not the 
other. Book Intr. 81. A Severance in debet, where two executors, 
Sec. arc plaintiffs, and one refuseth to act or prosecute* Ibid. 220. Se- 
verance in quart- im/icdit; in attaints, Sec. 5 Reft. 97. And it lies in 
real] as well as personal actions; and on writs of error. F* A 1 "* B. 78: 
10 Rt:fi. 135- In writ of error, if three defendants in the action bring 
error, and one releases the errors, he may be summoned and sever- 
ed, and then the other two shall proceed to reverse the judgment* 6 
Rf/i. 26, And if in error where there are several plaintiffs, one only 
appears and assigns errors; this is not good, without summoning and 
severing the rest. Cro. Eliz. 893. 

It has been held, that summons and Severance lies in partition; 
yet he who was severed shall have his part: For partition must be 
made of the whole* Jenk* Cent. 211. And in case of joint-tenants of 
lands, by Severance the prosecution of the suit is severed, but not the 
jointure; for where one alone recovers afterwards, the other may en- 
ter into the moiety recovered* Ibid. 40. Summons and Severance is 
usually before appearance; as nonsuit is after appearance, lo Refa 
13*, But, according to fhle, there are two sorts of Severances, one 
when a plaintiff will not appear; and the other when several plain- 
tiffs appear, but some will not proceed and prosecute. Hard. 317; S 
AW*. Abr. 255. If a plaintiff or defendant on a writ of summons and 
Severance, sued out against him by another, doth not come in upon 
it, judgment shall be had ad prosequendum solum; and this hath been 
done in & R. by giving a rule to appear and come in* 2 JJU, jfcr, 
^39* See Summons and Severance* 
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Severance or Cons, The cutting and carrying it from off the 
ground; and sometimes the setting out the tithes from the rest of the 
com, is called Severance. 2 Cro. 325. See title Tithe's. Where exe- 
cutors of tenants for life, See. dying before Severance, shall have corn 
sown, ^ee Emblements. 

Severance of Joint-ten vncy; See title Joint-tenants. 

SEVERN, A recompense for robberies done on the river Severn 
in Gloucestershire^ may be bad by action of debt, according to the sta- 
tute of Wine /tester, 8 H, 6. bee title Pottage. 

SEWARD, (rather Sea* ward,) A Sajron word for him who guards 
the sea-coasts; it signifies Gustos Maris. 

SEWER, StiurraJ] A fresh water trench, or little river encom- 
passed uith banks on both sides, to carry the water into the sea, and 
thereby preserve the lands against inundations, Sec, The Kings of 
England used to grant commissions of Sewers long before any sta- 
tute was enacted in Parliament for the purpose: and during the reigns 
of King Hen. VI., Ed. IV, ♦ and Hen. V1L, several statutes were 
made for appointing commissions of Sewers in all parts of the realm 
where needful? some to endure ten years, some fifteen years, and 
others five years, Sec. with certain powers to the commissioners: 
which commissions, by Mat. 23 Hen. 8. c. 5. arc to be settled by the 
Lord Chancellor* Lord Treasurer, and the two Chief Justices, or any 
three of them, whereof the Lord Chancellor to be one: And by this 
law, the commissioners 1 oath is appointed; they are to be qualified 
as to estates, by Having lands, tenements, or hereditaments, in fee or 
for life, worth forty marks firr ammm y besides reprises; (except they 
are resident in and free of a corporation; and have moveables worth 
IOCtf.:)and if they execute the commission, not being thus qualified, 
or before sworn, they incur a forfeiture of 40/. Commissioners that 
may lawfully act, have an allowance for their pains &s, fter dicm^ and 
their clerks 2*. out of the taxes to be laid and levied* 

The said slat. 23 H. 8. c. 5, § 17. directs that laws, acts, decrees, 
and ordinances made by commissioners of Sewers shall stand good and 
nc put in execution so long as the commission endureth and no long- 
er; except the said laws and ordinances be engrossed in parchment, 
and certified under the seals of the commissioners into chancery, and 
have the royal assent: and theato*. 13 KHz. c> l J. directs that all com- 
missions of sewers shall continue in force for ten years, unless sooner 
determined by supersedeas or new commission: and that all Jaws, 
ordinances, and constitutions made by force of such commission, be- 
ing written iu parchment, indented and under seal, shall without such 
certificate or royal assent continue in force notwithstanding the de- 
termination of the commissi^ by supersedeas until repealed or al- 
tered by new commissioners; and that all laws so sealed shall, with- 
out certificate or royal assent, be in force for one year after the de- 
termination of such commission by the expiration of ten years from 
its teste* See as to the construction of these clauses, 9 Jinst's Rep. 
109. 

The business of the commissioners of Sewers is to repair sea- 
banks and avails, survey rivers, public streams, ditches* &c. and make 
orders for that purpose. They have authority grounded on the sta- 
tutes to inquire of all nuisances, and offences committed by the stop- 
ping of rivers, erecting mills, not repairing of banks and bridges, Sec. 
and to tax and assess all whom it may concern, for the amending o[ 
defaults, which tend to the obstruction or hindrance of the free pas. 
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sage of the water through its anticnt courses: and they may arrest 
carts and horses, and take trees, paying a reasonable price for them, 
for reparations; appoint workmen, bailiffs, surveyors, and other offi- 
cers, &x. Term* de Ley 541: 4 Inxt> 275: Lav>9 Sew. 86. 9 6- 

The court of commissioners of Sewers is classed, by Biatk&tonei 
among those whose jurisdiction is private and special: Their juris- 
diction being confined to such county or particular district, as the 
commission expressly names- The commissioners arc a court oi re- 
cord, and may fine and imprison for contempts. I Sid. L4, And in 
the execution of their fluty may proceed by a jury, (who nray amerce 
for neglects) or upon their own view; and may take order for the re- 
moval of any annoyances, or the safeguard and conservation of the 
Sewers within their commission, either according to the Jaw s and 
customs of Romnetj Marsh; (see that title;) or otherwise at their own 
discretion; but they may not imprison persons for disobedience to 
their orders: Nor can they intermeddle where there is not a public 
prejudice. — Stm.: 3 Comm. c. 6. 

Upon the statute 23 Hen, 8, c. 5. the commissioners decreed, that 
a new river should be made out of another lar^e river, through the 
main laud for seven miles, unto another part of the old river; and for 
that purpose iht/y Lai! n ux of a sum in gross upon several towns: 
Adjudged that the commissioners have no power to make u new 
river, or any new invention to cast out water, Sec, for such things are 
to be done in Parliament; but they may order an old bank to be new- 
made, or alter a Sewer upon any inevitable necessity. The tax of a 
sum in gross is not warranted by their commission, they being to tax 
every owner or possessor of the lands, according to the quality of 
their lands, rents, and number of acres, and their respective portions 
and profits, whether of pasture, fishing, foe 10 Rr/t. 141, 

The commissioners may assess such rates or scots upon the own- 
ers of lands wiLhin their district, as they shall judge necessary: and if 
any person refuses to pay iheni, the commissioners may levy the same 
by distress of his goods and chattels; or they may, by the stai. 23 H. 
£♦ r. 5* sell his freehold lands; and by &tat. 7 Ann. c. 10. his copyhold 
also, to pay such rates and assessments* 

The commissioners are to tax all equally, who are in danger to re- 
ceive any damage by the waters, and not only tiiosc whose lands are 
next adjoining; because the rage of the waters may be so great, that 
the land contiguous may not be of the value to make the banks; and 
therefore the statutes will have all that are in danger to be contribu- 
tory. 5 Refi. 100. 

Under the xfttt. 23 Hen. 8. c. 5. the Jury by whom a presentment is 
made to the commissioners, concerning what lands are w ithin a level, 
and subject to a certain rate> ought 10 be summoned by the sheriff 
from the body of the county^ in pursuance of a precept directed to him 
for such purpose: A presentment made by a standing jury, consti- 
tuted according to antient usage, originally returned by the sheriff, 
at the commencement of every new commission, from certain par- 
ishes or districts composed of land-owners there, interested in dis- 
claiming the general charges of the level, which jurymen acted for 
life, unless removed for cause, and only the foreman of which was 
summoned by the sheriff on the particular occasion, w hich foreman 
thereupon convened the other jurymen, is illegal and void* The pre- 
senting jury, alter being sworn and charged, must also prosecute their 
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Inquiry upon heanngevidencc on oath before the commissioners* and 
make their presentment thereon* and not on information collected in 
ftaia without oath. 7 Ea^x Jirfi* 7K 

There are several causes and considerations for which persons may 
he obliged to repair and maintain Sewers; as frontagers were hound 
to the repairs of the walls and banks, &c. by reason of frontage. 3/ 
Lib. rfast*. fit. 10. The being owner of a bank, wall, or other defence, 
is a sufficient inducement to impose the charge of the repairs thereof 
upon such owner, 1 Hen. 7 — Prescription and custom are much oi 
the same nature* and the law takes notice of them in this case; but 
prescription doth not bind a man to the repairs, except it be raiiorte 
{enura, 2\ Ed, 4* 38: 19 Hen. 7, — By tenure of land, a person may 
be bound to repair a wall, bank, or defence mentioned in the statute 
of Sewers. 12 //. 4. A man may bind himself and his heirs by cove- 
nant expressly to repair a bank, wall, or sewri\ and be £ood; yet ilsis 
shall not bind the heir after his death, where assets arc not left from 
the ancestor, who entered into the cove nan t^tV/tfiV.v Heading on 
Sewers.— That this is a good authority on the subject of Sewers, Sec 
2 Term Kef). A\ B. 365. 

The use of defences may tie a man to the reparation thereof; if one 
and his ancestors have had the use of a river by sailing up and down 
the same, or have used a ferry on or over it, tee. — If no person or 
grounds can be known, who ought to make repairs by tenure, pre- 
scription, custom, or otherwise, then the commissioners are to tax the 
level. Laws Sewers 57, 67, 68. 

The Sea, creeks, and hays, on the coasts, are all within the statutes 
of Sewers, in point of extent; but they and the shores, and the relin- 
quished grounds, are out of the commission of Sewers, to be deter- 
mined thereby: but ports and havens, as well as the walls and banks 
of waters, are within the commission of Sewers; and the shore and 
grounds left by the sea, when they are put in gainage and made pro- 
fitable, arc then within the power of the commission of Sewers: And 
though before, the ground left by the sea is not, as to defence, within 
the commission of Sewers; yet a wall or bank may be thereon raised, 
for the succour of the country, although not for any private commod- 
ity; the commission of Sewers aiming at the general good. Cadis 
31,32. 

The commissioners of Sewers have jurisdiction over a Sewer com^ 
municating with a navigable stream, or with the sea above the point 
where the tide ebbs and flows, if it be useful for navigation, and if the 
place over which the jurisdiction is exercised is, or is likely to be, 
benefited by it* — 2 Term Rtfi. K. B. 358, 

If a sea-bank or wall which the owners of particular lands are bound 
to repair, be destroyed by tempest, without any default in such own- 
ers, the commissioner!! of Sewers may order a new one, even in a dif- 
ferent form, if necessary, to be erected at the expence of the whole 
level. 8 Term Rrfu A'. B. 312, 

The decrees of commissioners of Sewers are to be certified into 
Chancery: Their conduct is under the control of the Court of King's 
Bench, which will prevent or punish any illegal or arbitrary proceed- 
ings. Cro. Jac. 336. And yet in the reign of King Jac. I. (8th JVbv, 
161fi,) the Privy Council took upon them to order that no action or 
complaint should be prosecuted against the commissioners, unless be- 
fore that board; and committed several to prison who had brought 
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such actions at common Law, till they should release the s;:mc; and 
one of the reasons for discharging Sir Ed, Coh from his office of 
Lord Chief Justice, was for countenancing those proceedings .it Jaw. 
Jfvor 825,826: See 3 Comm. 55. 74 But now it is clearly established 
that this (like other inferior jtifisdicuonsj is subject to the discre- 
tionary coercion of the court t»f King** Btuc/i. 1 ^ent. 66, 67: &aik. 

If it b found before commission s of Sewers, that a certain person 
ought to repair a bunk; and this is removed into B. R< the Court will 
not quash the inquisition, or grunt a new trial, except he repair it; 
and if afterwards he is acquitted, he shall be reimbursed. Sid. 78, — 
In Oases of Sewers, the Court of King's Bench inquire into the na- 
ture of the fact, before they grant a ctftfrtrpri to remove orders; that 
no mischief may happen by inundations in the mean time, which is a 
discretionary execution of their power. 1 Satk. 146. 

The Court commonly hears counsel on both sides, where orders of 
commissioners of Sewers arc removed by certiorari^ before such or- 
ders are filed; for, if good, the Court will grant a procedendo* which 
cannot be ddne fetter they are filed: But they will file them in any case, 
where there is no danger likely to ensue. 1 Salk, 145, — If commis- 
sioners of Sewers proceed after a certiorari delivered out of B. at- 
tachment will issue against them, and they may be fined. S^Aeh.-fbr. 
2 1 8. An order of Sewers was made for levying of fier acre on thir- 
teen hundred and twelve acres, to be paid to the clerk, to be applied 
towards defraying of charges in and about the execution of the com- 
mission; and held to be good; the act does not require it should be on 
the occupiers; and there is an express power to allow charges* 2 Str. 
1 127: 10 Co, 139. 

Orders of Sewers being removed by crrtiorari* the Court would n,ot 
file the orders till they had heard the objections debated, so as to have 
it in their power to send the orders back again. 2 Sir. 1263. — The 
Court held, that a certiorari to bring up an order made by the com- 
missioners, for the removal of their own clerk, was of common right, 
and not discretionary, as in the case of other orders, where great in- 
conveniences may follow by inundations in the mean lime. 1 Str, 609. 

The stat. 3 Jac. I. cap. 14. ordains, that all ditches, banks, bridges, 
streams, and watercourses, within two miles of London, falling into 
the Tfiames, shall be subject to a commission of Sewers; And the 
Lord Mayor, &c. is to appoint persons who have power of commis- 
sions of Sewers. Breaking down sea-banks, whereby lands shall be 
damaged, is felony, by stat, 6 Geo 2. c. 37, And persons removing 
piles, &c. used to prevent inundations of rivers, shall forfeit 20/. or 
be sent to the house of correction for six months. Stat. 10 Geo. 2. c. 
32. See title Mischief, Malicious. 

SEXAGESiMA Sunday > the sixtieth day before Easter. See Stf~ 
tuQgesima. 

SEXH1NDENI, or SEXHINDMEN\ Sax.] The middle Thanes, 
valued at 600 shillings. See title Hindem Homines* 

SEXTARY, ScjctariitsJ} Was an antient measure, containing 
about our pint and a half. The town of Leicester paid among other 
things, to the King yearly, twenty-five measures, called Sextaries, of 
honey, as we read in Domesday. See Man. AvgL ii. 849, b: and L 
136, b; in which latter place it seems to have been used for a much 
greater quantity. A sextary of ale contained sixteen Lagenas. Cowcil. 
Set title Tol&estcr, 
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HEXTERY LANDS, Lands given to a church or religious house, 
for maintenance of the Sexton or Sacristan. Covjell. 

SEXTONS. PaHsh Clerks and Sextons sire regarded by the com- 
mon law, as persons who have freeholds in their offices; and there- 
fore, though they may be punished, yet they cannot be deprived by 
ecclesiastical censures. "Z Rol. Abr. 234: 1 tiomih. c. IK Sec titles OJ- 
Jice; Alandamus* 

SHACKEj A custom in Norfolk, to have common for hogs, from 
the end of harvest till seed-time ■■, in all men's grounds, without contra- 
diction. 7 Heft. 5. And, in that country, To go at shacke,is as much 
as to go at large. C&teelt 

SHALLOUNS. Under what penalties not to he exported from 
Ireland to any place but England. Slat, tot&'tt W, 3. c. 10. See ti- 
tle Navigation Acta. 

SHARPINCJ-CORN, A customary gift of corn, which, at every 
ChrixtmaX) the farmers in some parts of England give to their smith, 
for sharping their plough-irons, harrow-tines, 8tc. Blount. 

SHARNBURN in Norfolk, Pleas held at, temfi. mil: I. for the 
purpose of confiscating the estates of such as opposed that Conqueror. 
Sec Sftelm. Gibe*, in ~lk Drengcs; where ir is mentioned as i/uidam li- 
belius of the family of Sharnrburne in A'arfjk, Sec Wright's Tenures 
62 \ who also mentions pleas held at Pincndefi, for the same purpose. 

Hume says, K There is a paper or record of the family of Shame- 
barney which pretends thatth.it family, WlUCh was Saron, was restored 
upon proving their innocence. Though this paper was able to impose 
on such great antiquaries as Spehnait and Dugtfate, it is proved by Dr. 
Brady (Ans. to Pctjjtffi. II, 12,) to have been a forgery." Hume** Hist. 
ILngL 'i. 263. nqte H. 

SHAW, A grove of trees, or a wood, mentioned in 1 Inst. 4; now 
genera llv applied to Underwood. 

SHAWALD H E S, Soldiets\ Coivcfc 

SHEADING, A riding, tithing, or division in the Isle of Alan; 
where the whole island is divided into six Sheadings, in each of 
which there is a coroner, or chief constable, appointed by delivery of 
a rod at the tinewald court, or annual convention. KiHg*& Descri/i. 
Me of Man 1 7, 

SHEARMAN'S CRAFT, A Craft or occupation used at Narioicfh 
and elsewhere; the artificers whereof do shear worsteds, fustians, and 
all woollen cloth. Sec tstats. 19 Hen. 7. e. 17: 22 fcr" 23 Car. 2. c. 8. 

SHEEP. By an ami en I (disregarded!) statute, no person shall keep 
at one time above two thousand Sheep, on pain of 3s. Ad. fur Sheep 
above that number; but lambs are nut to he accounted as Sheep till 
they arc a year old. Stat. 25 H. 8. e. t3. As to the exportation and 
shearing of Sheep, &c. sec title Wool: As to stealing Sheep, Scc« see 
title Car tie* 

SHEEP-SILVEK, A service turned into money; which was paid 
in respect that antiently the tenants used to wash the lord's Sheep. 
W. Jones's Rep. 280. 

SREPWAY, Court of; A court held before the Lord Warden of 
the Cinque Ports. A writ of error lies from the Mayor and Jurats of 
each port, to the Lord Warden, in this Court of Shepway, and from 
thence to the King's Bench. See title Cinque Paris. 

SHERFFEE. The body of the lordship of Caerdijf'm South Wales 
is so called, excluding the members of it. — PoweFs Hist. Wat. 123. 
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SHERIFF; 
Shire-Revej or Shiiuff: 

The Reve, Bailiff, or Officer of the Shire; Lat. Vicecomesj Sax 
Scire gerefa, from the Sax. Scyrian> to divide.] The chief officer, un- 
der the King, in every shire or county; being so called from the first 
division of the kingdom into counties. Camd. Brit* 

The Scotch Sheriff differs very considerably from the Englis h She- 
rim The Scotch Sheriff is properly a Judge; and by stat. 20 Geo. 2. c. 
43. he must be a lawyer of three years' standing, and is declared in- 
capable of acting in any cause for the county of which he is Sheriff 
He is called Sheriff Depute; he must reside within the county four 
months in the yean he holds his office ad vitam aut eulpam. He may 
appoint substitutes, who as well as himself receive stated salaries. 
The King may appoint a High Sheriff for the term of one year only. 
The civil jurisdiction of the Sheriff Depute extends to all personal 
actions on contract, bond or obligation, to the greatest extent; and 
generally in all civil matters not especially committed to other courts. 
His criminal jurisdiction extends to ihe trial of murder, though the 
regular circuits of the Court of Justiciary prevent such trials occur- 
ring befnre them. lie lakes cognizance of theft and other felonies, 
and all offences against the police. His ministerial duties arc similar 
to those of Sheriffs in Rngland. 

What follows relates to Sheriffs in England and Wales. 

I. Of Sheriffs generally, 
1 1 . Who are qu aliped for, or exemp t fro m , i en <£ng the Office of She - 
riff: And see III. 

III. Manner of appointing him, and of hiss Oath. 

IV. The Sheriff can execute no other Office; how long to continue in 

Qffce; and of hi a Jurisdiction. 
V. The Sheriff 'cannot dispose of his Bailiwick; and of his Power and 
Duty in appointing an Under-Shcriff. 

L It seems that anticntly the government of the county was by 
the King lodged in the earl or count, who was the immediate officer 
to the crown; and this hig-h office was granted by the King at will; 
sometimes for life, and afterwards in fee; but when it became too 
burdensome* and could not be commodiously executed by a person of 
so high rank and quality, it was thought necessary to constitute a 
person, duly qualified, to officiate in his room and stead; from hence 
he is called in Latin l r icc-comex y as being deputy of ihe Earlov Comes: 
and Sheriff, from Shire -reeve, i, c. Governor of the Shire or County, 
He is likewise considered in our books as bailiff to the Crown; and 
his county, of which he hath the care, and in w hich he is to execute 
the King's writs, is called a Bailiwick, Dav. 60: Savil 43: 1 RjoL Rep. 
274: Co, Lit. 168. VidbPref. to 9 Rep t 33. 

It is said by Cote and by Datton, that earls, by reason of their high 
employments and attendance upon the King, being not able to follow 
all the business of the county, were delivered of all that burthen, and 
only enjoyed the honour as they now do, and that labour was laid upon 
the Sheriff; so that now the Sheriff doth all the King s business in the 
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county; and the Sheriff, though he be still called Viee-comes, yet all he 
doth, and all his authority, is entirely independent of and not subject 
to the earl, heing immediately from and under the King, and not 
from or under the earl ; so that,* at this day, the Sheriff hath all the au- 
thority for the administration and execution of justice, which the 
count or carl had; the King, by his letters-patent now committing to 
the Sheriff cuatodiam comitates. 9 Co. 49; Dalt. S/ier. 2. 

He is at this day considered as an officer of great antiquity, trust, 
and authority; having, as Dalton observes, from the King the custody, 
keeping, command, and government (in some sort) of the whole 
county committed to his charge and care; and, according to CbJfcf, he 
is said to have trifi/zcem cuatodutm* viz. vita ju&iitix, vita irgis & vita 
rcifiublica^ Sec. Vita justitzar, to seine process, and to return indiffer- 
ent juries for the trial of men's lives, liberties, lands, and goods; -wV* 
legis, to execute process and make execution, which is the life of 
the law; and vita rciftub/ica, to keep the peace. Co. Litt. 168: Bait, 
Sh. 5, 

It seems that, antiently, Sheriffs were elected by the freeholders of 
the county, as the coroners are at this day; and consequently that 
their offices did not determine by the death of the King. 2 Inat* 558: 
2 Broiunl. 282. See fiost* III. 

And though at this day the King hath the sole appointment of She- 
riffs, except in counties palatine, and where there are jura regalia, 
yet it hath been adjudged, that the office of Sheriff is an entire thing, 
and that therefore the King cannot a]) port ion or divide it; that is, he 
cannot determine it in parti as for one town or one hundred; neither 
can he abridge the Sheriff of any thing incident to or belonging to his 
office. Dav. 60: 4 Co. 33; Mitton's case: Valt. $tt. 6: Hsb. 13: ttaum, 
363. 

The lord mayor and citizens of /.ontfonhave the Shrievalty of Lon- 
don and Middlesex in fee, by charter; and two Sheriffs are annually 
elected by them, for whom they are to be answerable. If one of these 
Sheriffs dies, the other cannot act till another is made; and there must 
be two Sheriffs of London, which is a city and county; though they 
make but one Sheriff of, the' county of Middlesex; They are several 
as to plaints in their respective courts. 3 Rep. 72: Shovj. Rep. 2B9. 
See pout. III. 

II. Iris provided by several acts of Parliament, that no man shall 
be Sheriff in any county, except he have sufficient lands within the 
same county where he shall be Sheriff, whereof to answer the King 
and his people, in case that any person shall complain against them; 
and that none that is steward or bailiff to a great lord shall be made 
Sheriff. Stats. 9 Ed. 2. at. 2: 2 Ed. 3, c. 4: 4 Ed. 3. c. 9: 5 Ed. 3.: 
4: 13 fcf 14 C. it. c. t § 7. 

This is the only qualification required from a Sheriff: That it was the 
intention of our ancestors, that the lands of a Sheriff should be con- 
siderable, abundantly appears from their having this provision so fre- 
quently repeated; and at the same time that they obtained a confir- 
mation of Magna Carta and their most valuable liberties. As the She- 
riff, both in criminal and civil cases, may have the custody of men of 
the greatest property in the county, his own estate ought certainly to 
be large, that he may be above all temptation to permit them to es- 
cape y or to join them in their flight. In anticnt times, this office wp* 
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frequently executed by the nobility, and persons of the highest rank 
in the kingdom. Sjielm. Gloss, in v. Vicccomes, — Bishops also were 
noi unfreuuen'iy Sheriffs: Hie hard Duke of Gloucester (afterwards Kt- 
dmrd III.) was Sheriff of Cumberland five years together.— It does 
not appear that there is any express law to exclude the nobility from 
the execution of this office; though it has long been appropriated to 
Commoners* 1 Cpmw. iuk* fr 3*6, m 

The office of Sheriff doth not determine by the party's becoming a 
peer on the death of his father, but that he still remains Sheriff ad 
v'fihtntatem Rrgi#. Cro. KHz. 12, Sir J^fittut Mardmfi* case. 

It is hdden that the Kins hath an interest in every subject, and a 
right to his service; and that no man can be exempt from the office 
ofSheriff, but by act of Parliament, or letters patent. Sav. 43: 9 
Co. 46. 

And on this foundation, it was adjudged, in Sir Joftn Head $ case, 
who was made High Sheriff of Hrvtjhrdxhire at die time he was ex- 
communicated lor non-payment of alimony, that an information pro- 
perly lav against htm for not executing the office; though it was ob- 
jected, on his behalf, that the oath and" sacrament injoincd by act of 
Parliament are necessary qualifications for all She rifts, which he ivas 
disabled to take by reason of the excommunication: But the Couri held, 
that he was punishable for not removing the disability, it being in his 
power to get himself absolved from the excommunication; and that 
therefore it could be no excuse, 2 Mod. 299. 

Though, in the above ease, it was admitted that the subject was 
bound to serve the Kin£ in such capacity as he is in at the time of 
the service commanded, yet it was insisted upon, that he was not ob- 
liged to qualify himself to serve in every capacity; and that therefore a 
prisoner for debt is not bound nor compellable to be Sheriff, no more 
than a person is bound to part: hast lands in qualify himself to be 
cither a coroner or justice of the peace': And it was likewise said 
that, by statute, every recusant is disabled; he may conform, but he 
is not bound to it; for if he submits to the penalty, it is as much as is 
required by Law. % Mod. 301. And it is now settled that dissenters 
are not compellable to serve the office of ,SJierifT Harrison (Cham- 
berlain of London) v, Evtiwii in the House of Lords, 1766. bee title 
Dissenters* 

If a man is disabled by a judgment in Law to bear an office, he is 
excused; nam judicium redditnr in invituntj for though his fault or 
neglect was the occasion of such judgment, yet it is a mark set upon 
him by the government. Sati\ I f.y : 4 Mod, 27 3. 

And as nothing but an invincible necessity can exempt a person 
from serving the office of Sheriff, tfc. on this foundation a bye-law 
made in London, that no freeman chosen Sheriff, Ufc .shall be e*cused 
unless he voluntarily swears he is not worth 10,000/. &c. [now 
1 5,OOQ/>] and that if be openly refuses to take the office, then to for- 
feit Lhe sum of 400/. was adjudged good. Salt. 142; Car! ft, 480: 5 
Mod. 438, City of London v. Vemaert, — Iu the year 1743, the Corpo- 
ration of London made a bye-law. imposing' a fine of 600/, on persons 
refusing to serve the office of Sheriff. 

The vast cxpencc, which custom had introduced in serving the of- 
fice of High Sheriff', was grown such a burthen to the subject, that 
it was enacted, by Hat. 13 b' 14 Car. 2, c. 2 1, that no Sheriff (except of 
London, Westmoreland, and towns which arc counties of themselves"? 
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should keep any tabic at the assizes, except for his own family, or 
give any presents lo the judges or their servants, or have more than 
forty men in livery: Yet, ior the sake of safety and decency, he may 
not have Jess than twenty men in England and twelve in Mate*; upon 
forfeiture* in any of these cases, of 2001. 

III. The High Sheriff hath his authority given him by two pa- 
tents; by the one the King commits to him the custody of the coun* 
ty; by the other the King commands all other his subjects within that 
county to be aiding and assisting to him in all things belonging to his 
office. DetU. fift> 7. where see the form of such patents. 

Sheriffs were formerly chosen by the inhabitants of the several 
counties. In confirmation of which it was ordained by &tat, 28 Ediv. I. 
c* 8, that the people should have election of Sheriffs in every shire, 
where the Shrievalty is not of inheritance. For antientlyin some coun* 
ties the Sheriffs were hereditary; as it seems they were in Scotland 
till the stat .20 (tcq. 2.c. 43; and still continue in the county of West- 
moreland to this day: The city of London have also the inheritance of 
the Shrievalty at Middlesex vested in their body, by charter. 3 Jtefi. 
72. 

The carl of Thatiet is hereditary Sheriff of Westmoreland^ which of- 
fice may descend to and be executed by a female, for jinne countess 
of Pembroke had the office, and exercised it in person; and, at the as- 
sizes at jf/iflh'&tti sate with the judges on the bench. 1 Inst. 3:2 fi, n. — 
The election of the Sheriffs of London and Middlesex was granted to 
the citizens of London, in consideration of their paying 30G/ + a year to 
the King's Exchequer, I Comm. e. 9i w. 

The reason of these popular elections is assigned in stae . 28 E. 1 . 
c. 15; u That the commons might choose such as would not be a bur- 
then to them.'* And herein appears pl ainly a strong trace of the dc- 
mocratical part of our constitution; in w hich form of government it is 
an indispensable requisite, that the people should choose their own 
magistrates. This election was in all probability not absolutely vest- 
ed in the Commons, but required the royal approbation. Tor, in (he 
Got /de constitution, the judges of the County Courts (which office is 
executed by our Sheriff) were elected by the people, but confirmed 
by the Xing; and the form of then election was thus managed: The 
people j or tnrola trrritorii chose twelve electors, and they nominated 
three persons ex quibua rex unum conjirmabat. But with us in Ent** 
land these popular elections, growing tumultuous, were put an end to 
by the slat* 9 Ediv. 2. st. 2; which enacted, that the Sheriffs should 
from thenceforth be assigned by the chancellor, treasurer, and the 
judges; as being persons in whom the same trust might with confi- 
dence be reposed. By stats, 14 Ediv. 3. c. 7: 23 Hen. 6. c. 8. the 
chancellor, treasurer, president of the King's Council, chief justices, 
and chief baron, are to make this election; and that on the Morrow of 
Jll 'Souls in the Exchequer. And the King's letters patent, appoint- 
ing the new Sheriffs, used commonly to bear date the sixth day of 
November. Stat. 12 Edw. i. c, I. The $tat. 12 Ric. 2. c.2. ordains 
that the chancellor, treasurer, keeper of the privy seal, steward of the 
King's house, the King's chamberlain, clerk of the rolls, the justices 
of the one bench and the other, barons of the Exchequer, and all 
Other that shall be called to ordain, name, or make justices of the 
peace; Sheriffs and other officers of the Kino;, shall be sworn to act 
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indifferently, and to appoint no man that sueth either privily or open* 
ly to be put" in office, but such only as they shall judge to be the best 
and most sufficient. And the custom now is (and has been at least 
ever since the time of Forteacu^ who was chief justice and chancel- 
lor to Henry the Sixth) that all the judges, together with the other 
great officers and privy councillors meet in the Exchequer on the 
Morrow of All Sauls yearly, (which day is now altered to the Mor- 
3'ow of Martin by the last act for abbreviating Michaelmas term,) 
and then and there the judges propose three persons, to be reported 
(if approved of) to the King, who afterwards appoints one of them to 
to bt Sheriff, See 1 Comm. c. 9. 340, 341: Fort, dc L. L. c, 24, 

The following is the present mode of nominating Sheriff's in the 
Exchequer, on the Morrow of St. Alariin. 

The chancellor, chancellor of the Exchequer, the judges and seve- 
ral of the privy council assemble, and an officer of the Court adminis- 
ters an oath to them, in old French^ that they will nominate no one 
from favour, partiality, or any improper motive: This done^ the same 
officer, having the list of the counties in alphabetical order, and of 
those who were nominated the year preceding, reads over the three 
names, and the last of the three he pronounces to be the present She- 
riff: But where there has been a Pocket- Sheriff (see flost t ) he reads 
the three names upon the list, and then declares who is the present 
Sheriff. If any of the ministry or judges has any objection to a per- 
son named, he mentions it, and another gentleman is nominated in 
his room; If no objection is made, some one rises and says, " To the 
two gentlemen I know no objection, and I recommend A. B. Esq. in 
the room of the present Sheriff," 

Another officer has a paper, with a number of names, given him 
by the clerk of assize for each county, which paper generally con- 
tains the names of the gentlemen upon the former list, and also of 
gentlemen who are likely to be nominated; and whilst the three are 
nominated, he prefixes 1, 2, or 3 to then names according to the or- 
der in which they are placed \ which, for greater certainty, he after- 
wards reads over twice Several objections are made to gentlemen: 
some perhaps at their own request; such as, that they are abroad, 
that their estates arc small and incumbered, that they have no equi- 
page, that they are practising barristers, or officers in the militia, &c. 

The new Sheriff is generally appointed about the end of the follow- 
mg Hilary Term: This extension of the time was probably in conse- 
quence of the stat. 17 /£, 4, e. 7. which enables the old Sheriff to hold 
his office over Michaelmas and Hilary Terms, I Comm. r. 9. 34 ], n. 

This custom, of the twelve judges proposing three persons, seems 
borrowed from the Gothic constitution before mentioned; with this 
difference, that, among the Gothx> the twelve nominors were first 
elected by the people themselves. And this usage, it is suggested by 
lilac /cat one, was, at its first introduction, founded upon some statute, 
though not now to be found among our printed laws: First, because it 
is materially different from the direction of all the statutes before 
mentioned; which it is hard to conceive that the judges would have 
countenanced by their concurrence, or that Fortescuv would have in- 
serted in his book, unless by the authority of some statute: And also, 
because a statute is expressly referred to in the record, which Sir 
Edward Coke says he transcribed from the Council -hook of 3d A /are A, 
.^4 Hen, VI. and which is in substance as follows;* — The King had of 
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his own authority appointed a man Sheriff of Lincolnshire, which of- 
fice he refused to take upon him; whereupon the opinions of the 
judges were taken, what should be done in this behalf: And the two 
chief justices, Sir John Forteseue and Sir John Frisot, delivered the 
unanimous opinion of them all; " that the King did an error, when he 
made a person Sheriff" that was not chosen and presented to him ac- 
cording to the statute; that the person refusing was liable to no fine 
for disobedience, as if he had been one of the three persons chosen 
according to the tenor of the statute; that they would advise the King 
to have recourse to the tifte persons that were chosen according to 
the statute, or that some other thrifty man be entreated to occupy the 
office for this year; and that, the next year, to eschew such incenvc- 
niencies, the order of the statute, in this behalf made, be observed," 
1 Comm. c. 9. 

Mr. Christian expresses his dissent from the foregoing opinion of 
the learned commentator, that the present practice originated from 
a statute which cannot now be found; because, if such a statute ever 
existed, it must have been passed between the date of this record, 34 
H. 6, and the stat. 23 H. 6, c. S + before referred to; for that statute 
recites and ratifies the stat< 14 E. 3. at. I.e. 7. which provides only 
for the nomination of one person to fill the office When vacant; yet 
the former slat. 9 £* X #r T 2. leaves the number indefinite; viz. Sheriffs 
shall be assigned by the chancellor, Bee*; and it such a statute had 
passed in the course of those eleven years, it is probable that it would 
have been referred to by subsequent statutes, Mr* Christian con- 
ceives that the practice originated from the consideration, that as the 
King was to confirm the nomination by ids patent, it wai more con- 
venient and respectful to present three to him than only one; and 
though this proceeding did not exactly correspond with the direc- 
tions of the statute, yet it was not contrary to its spirit, or, in strict- 
ness, to its letter; and therefore the judges might perhaps think them- 
selves warranted in saying, that the three persons were chosen ac- 
cording to the tenor of the statute. 1 Comm. c. Sh fa 342. n. 

Notwithstanding the unanimous resolution of all the judges of Eng~ 
/earner", entered, as before mentioned, in the Council-Bwk, and the slat. 
34 35 //. 8. c. 26. § 61. which expressly recognizes this to be the 
Law of the land; some have affirmed that the King, by his preroga- 
tive, may name whom he pleases to be Sheriff, whether chosen by 
the judges or not. Jenk, 229. This is grounded on a very particular 
case in the fifth year of Queen Elizabeth, when, by reason ot the 
plague, there was no Michaelmas Term kept at Westminster^ so that 
the judges could not meet there in Crastino Animarum, to nominate 
the Sheriffs; whereupon the Queen named them herself, without 
sueh previous assembly, appointing for the most part one of the two 
remaining in the last year's list, Dyer 225. And this case, thus cir- 
cumstanced, is the only authority in our books for the making these 
extraordinary Sheriffs. It is true, the Reporter adds, that it was held 
that the Queen by her j prerogative might make a Sheriff without the 
election of the judges, no?i obstante aliguo statuto in contrarinm; But 
the doctrine of nan obstante* which sets the prerogative above the 
laws, was effectually demolished by the Eiil of Rights at the Revolu- 
tion, and abdicated Westminster- Hatty when King James abdicated the 
kingdom. However, it must be acknowledged, that the practice oJ 
occasionally naming what arc called Ptttkex^Sherijf^ by the sole au- 
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thority of the erown, hath uniformly continued to the reign of his pre- 
sent Majesty; in which, few (if any) compulsory instances have oc- 
curred. 1 Comm. c. y. 

They were called Puck-t t-Shr}-ijf$,\\\\u were appointed by the King, 
not being one of the three nominated in the Exchequer. The unani- 
mous opinion of the judges above referred to, from 2 In#t, 559, seems 
to preclude the possibility of a comfiuh-onj appointment. 1 Comm. 
342, 

The Sheriffs in every of the shires of l\ ftfaftj shall be nominated 
yearly by the lord president, council, and justices of IVatea, and shall 
be certified up by them; and after, appointed and elected by the King, 
as other Sheriffs be, B. cap. 26: Dalt. Sh. 6. See title U a/fs. 

The Sheriff, before he doth exercise any part of his office, and be- 
fore his patent is made out, is to give security in the King's Remem- 
brancer's Office in the Exchequer, under pain of 100/. for the pay- 
ment of his proffers, and all other profits of the Sheriffwick; but these 
securities are never sued, unless there is a deficiency in the Sheriff's 
effects, Dai/. S». 7. 

The Sheriff, before he takes upon him the exercise of his office, 
must not only take the oaths of allegiance and abjuration, enjoined to 
all officers by divers acts of Parliament, but all Sheriff's, except those 
of Hates and the counties palatine, must take the oath appointed by 
stat* 3 O. L r. 1 5. § 1 8. for the due execution of their office. 

If a person refused to take upon him the office of Sheriff, it was 
usual to punish him in the Star-chamber; and he may now be pro- 
ceeded against by information in the Court of King's Bench. Also, if 
he refuses to take the oaths injoined him, or officiates in the office 
before he hath thus qualified himself, the Court, which hath a general 
supcrin tendency over all officers, and ministers of justice, will grant 
an information against him: And it hath been held, that a refusal of 
oaths injoined to be taken, amounts to a refusal of the office. Date* 
Sh. 15: Dyer 167: 5 Lev. M6: Carth. 30,7. 

A Sheriff, at the entrance into his shrievalty, is to go to the remem- 
brancer's office in the exchequer, and there enter into a recognizance 
with sureties, with conditions for payment of his proffers or accounts: 
Then his attorney, Sec. will write him a note, signifying that he is 
chosen Sheriff of such a county* and hath entered a recognizance; 
which he must deliver to one of the six clerks in Chancery, to make 
his patent by; with the writ of assistance, and writ of discharge to his 
predecessor: And, in the next place, the new Sheriff is to go to a 
Master in Chancery, if he be in London, to take the oaths. Dad, S/ier. 
291, 

If the She i iff be not in London f the oath may be taken by dedimmi 
fiatestutem*. directed to any two justices of the peace of the same 
county, one to be of the quorum, or to any other commissioner or com- 
missioners, or before one oF the Judges of assize for that county, or 
one of the Masters in Chancery, who, H is said, may, as well as the 
Judge, administer such oath without any Dedhnus. Dalt, Sher. 13, 

If the commissioners return the commission or writ, and that the 
oaths arc taken, when they are not taken, they arc finable- Duer 16S: 
Datt. S/icr. 14. 

When a Sheriff is chosen, the old Sheriff continues Sheriff of the 
county till the new is sworn, which completes him in his office: But 
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the office of the old Sheriff ceases and is at an end when the writ of 
discharge comes lo him, 

IV. A Sheriff cannot be elected knight of the shire for that coun- 
ty for which he is Sheriff* 4 Inst. 48: Litt, Ktft* 326. Sec title Par- 
liamtnt. 

By stat. 14 Ed. 3. c. 7. no Sheriff shall tarry or abide in his office 
above one year, upon pain to forfeit 200/, a year as long as lie occu- 
pied the office; and every pardon made for such offence or forfeiture 
shall be void: And see *(aL 42 E. 3, c. 9. fio&t. V. London., MiddleseXy 
itfr. are not within these statuies, See atat, 3 G. 1. r, 15. § 21. 

Notwithstanding these okl statutes, it hath been said, 4 Reft. 32. 
lli Lit a Sheriff may be appointed durante hvnt fdaciiv, or during the 
King's pleasure; and so is the form of the royal writ. Therefore till 
a new Sheriff be named, his office cannot he determined, unless by 
his own death or the demise of the Kin^; in which last case, it was 
usual for the successor to send a new writ to the old Sheriff'; but now 
by #tut. 1 Ann. st. 1. e\ 8. all officers appointed by the preceding King 
may hold their offices for six months after the Kind's demise, unless 
sooner displaced by the successor. See Datt. 7, 8. 

By stat* 1 Rich. 2. c. ] I. it is tmacied, that none that hath been She- 
riff of any cotmty a year, shall be within two years next chosen again, 
or put in the same office, if there be other sufficient. 

And by &tat. 1 //, 5. f. k it is enacted, that they that be bailiffs of 
Sheriffs one year, shall be in no such office by three years next fol- 
lowing, except bailiffs of Sheriffs which inherit in their office. 

By *tat. 4 H> 4. c. 5, it is enacted, that every Sheriff shall be dwell- 
ing in proper person within his bailiwick, for the time he shall be 
sucli officer; and that the Sheriff shall be sworn to do the same. 

Hence it is clear that a Sheriff hath no jurisdiction in any other 
county, nor can lie do a judicial act, in which his personal presence 
is required, «ul of his county; bnt it is held, that he may do a minis- 
terial act, as make a panel, or return a writ, out of his county, un- 
less he is beyond sea. Bait. S/iej\ 22; 9 H. 4. 1.— See farther Flowd. 
37: Bait. SJi'tr. 23. 

A Sheriff may make and deliver the return of a writ any where. 1 
WiU. 328, A Sheriff gives out a blank warrant upon a writ which is 
filled up by an attorney, this is ill. 2 IVilv. 47. See title Commitment, 

Until a different regulation was made by stat> 8 lUiz. c. 16. in a 
great many instances two counties bad one and the same Sheriff: 
This is still the case in the counties of Cambridge and Huntingdon. 

It will appear to be of the utmost importance to have the Sheriff 
appointed according to law, when we consider his power and duty. 
These are either as a judge, as the keeper of the King's peace, as a 
ministerial officer of the superior courts of justice, or as the king's 
bailiff. I Comm. c. 9. 

In his judicial capacity, he is to hear and determine all causes of 
40*. value, and under, in his County pmrf, (see that title;) and he has 
also a judicial power in divers other civil cases. Doit e. 4. He is like- 
wise lo decide the elections of knights of the shire, subject to the 
control of the House oi Commons, of coroners, and of verderoi s; to 
judge of the qualification of voters, and to return such as lie shall de* 
tcrmine to be duly elected, 1 Comm. c. 9. 

As the keeper of the Kiujj's peace, both by Common Law and spe- 
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rial commi^on, he is the first paan in the county,, and superior in 
rank to any nobleman therein, during his office. I Roll Jiefi 2 37 He 
may apprehend and commit to prison* all persons who break the 
peace, or attempt to break it; and may bind any one in a recogni- 
zance to keep the Kill's peace* He may, and is homid ex v> to 
pursue, and take nil traitors, murderers, felons, and other misdoers, 
and commit them to gaol for sate custody. He is also to defend his 
county against any of the King's enemies, when they come into the 
land; and for this purpose, as welk as tor keeping the peace and pur- 
suing felons, he may command all the people ot his county to attend 
him; which is called the fro**. comilatiU^ or power of the county: 
And this summons every person above fifteen years old, and under l he 
degree of a Peer, is bound to attend upon warning? un<ter pain of line 
and imprisonment: Altai. 2 Nrn* 5. siat^ L r, B. !^ec title RtOt ciut 
though the Sheriff is thus the principal conservator of the peace in 
his county, yet by the express directions of the great charter, (c\ 
17*) he, together with the constable, coroner, and certain other offi- 
cers of the King, are Forbidden to hold any pleas of the Crown; or, in 
other words, to try any criminal offence. For it would be highly on- 
becoming, that the executioners of justice should be aisothe judges; 
should impose, as well as levy, fines and amercements; shouSd one 
day condemn a man to death, and personally execute him the next* 
Neither may he act as an ordinary justice of the peace during the 
time of his office: For this would be equally inconsistent; he being 
in many respects the servant of the justices. Suit. 1 Mar. at. 2. c. S. 

In his ministerial capacity the Sheriff is bound to execute all pro- 
cess issuing from the Kiin;*s courts of justice. In the commence- 
ment ot civil causes, .e m to serve the writ, to arrest, and to take bail, 
When the cause comes to trial, he must summon and return the ju- 
ry; when it is determined* he must sec the judgment of tjie court ear- 
ned into execution. In criminal matters, he also arrests and impri- 
sons, he returns the jury, he has the custody of the delinquent, and 
he executes the sentence of the court, though it extend to death itself. 
See title Jixccntion. 

As the King's bailiff, it is his business to preserve the rights of the 
King within his Jluiihvick; for so his county is frequently called in 
the writs: A word introduced by the Princes of the line; in 

i mixtion of the J'Vetith, whose territory is cihidcd into baUiwicksj as 
thai of England into counties. Furiatc. de L. i.e. 24. He must seize 
to the King's use all lauds., devolved to the Crown by attainder or 
escheat; must levy all fines and forfeitures; must seize and keep all 
wairs, wrecks, estr^ys, and the like, unless they be ^ivutcd to some 
subject; and must nJso collect the King's resits witi-.in the bailiwick, 
Jt i 'commanded by process from the Exchequer. Dalt+ c. 9. 

V\ By atat. 23 6, c. 9. it is provided," that no Sheriff shall let 
to farm, in any manner, his county, nor any of his bailiwicks, hun- 
dreds, or wapentakes." 

In the Construction hereof it hath been holden, that this is a parti- 
cular law, and must be pleaded, otherwise the Judges cannot take 
notice of it, 3 Kcb. 678. 

It hath been held, that a lease thereof, though no rent was ever re- 
ceived, is within the statute: the intent thereof being that Sheriffs 
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should keep their counties in their own bands. 20 Hen, 7* 1 3. See 
Bait, met, 23,24: P/owd. 87; MoorY&l. 

To execute his various duties, the Sheriff "has under him many in- 
ferior officers; an under-sheriff, bailiffs, and gaoiets; who must nei- 
ther buy, sell, nor farm their offices, on forfeiture of 300/, 

By stat> 3 Geo. 1. c. 15. u it shall not be lawful for any person to 
buy, sell, let, or take to farm, the office of Under-sheriff or Deputy- 
sheriff, sou I -keeper, county -clerk, shire -clerk, gaoler, bailiff, or any 
other office pertaining to the office of High-sheriff, or to contract for 
any of the said offices, on forfeiture of 500/. one moiety to His Majes- 
ty, the other to such as shall sue in any court at ' Westm imter r within 
two years after the offence, 5 ' § 10. 

" Provided, that nothing in this act shall hinder any High-sheriff] 
From constituting an Under-sheriff", or Deputy-sheriff, as by law lie 
may; nor to binder the Under-sheriff in any ease of the High-sheriff's 
death, when he acts as High-sheriff, from constituting a deputy; nor 
to hinder the receipt of, or accounting; to the Shu riff, &c, lor legal 
fees." See fiitti, 3. 514: Hob. L3: 2 Brtwnl. 28 I, 

The High-sheriff may execute the office himself; and the Under- 
sheriff hath not, nor ought to have, any estate or interest in the office 
itself; neither may he do any thing 1 in his own name, but only in the 
name of the High-sheriff, who is answerable for him. Bait. Sher. 3: 
Sal*. 96. 

B^y § S. of the above statute* 3 Geo. I. c, 15. it is enacted," that if 
any Sheriff shall die before the expiration of his year, or before be 
be superseded, the Under-sheriff shall nevertheless continue in his 
office, and execute the same in the name of the deceased, till another 
Sheriff he appointed and sworn; and the Under-sheriff shall be an- 
swerable for the execution of the office during such interval, as the 
High-sheriff would have been; and the security given by the Under- 
sherilf, ami his pledges, shall stand a security to the King, and all 
persons whatsoever, for the performing of his office during such in- 
terval." 

The Under-sheriff, before he intermeddle with the office, is to be 
sworn; this was first injoincd hysiai.27 Kliz. c< 12. and the form 
©f the oath there prescribed. Before this statute the Under-sheriff 
was never sworn. I R { M. AY/?. 274, (lev Coke. And now by utat. 3 Geo. 
l'„ Ci IS. § ly T it is enacted, that all Under-sheriffs of any counties in 
South Britain, except the counties in fVales, and county palatine 
tfiCh€&tcr y before they enter upon their offices, shall take an oath, 
appointed by that act, for the execution of :ht:ir office- 

A Sheriff cannot appoint two Deputy -she riffs extraordinary, 2 

The Under-sheriff usually performs all the duties of the office; a 
very few only excepted, where the personal presence of the High- 
sheriff is necessary, But no Under-sheriff shall abide in his office 
above one year; stat. i2 Ed, 3* c. 9; and if he does, by stat. 23 /fen. 6. 
r. S. he forfeits 200/. a very large penalty in those early days. And no 
Under-sheriff or Sheriff's officer shall practise as an attorney, during 
the time he continues in such office; for this would be a great inlet to 
partiality and oppression, Stat. 1 //. 5. c. 4. But these salutary regu- 
lations are shamefully waded, by practising in the names of other at- 
tornies, and putting in sham deputies by way of nominal Under-she- 
riffs; by reason of whtch, says Dalton y the Under-sheriffs and bailiffs 
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do grow so cunning in their several places thai they arc able to de- 
ceive, and it may well be feared thai many of them do deceive both 
the King, the High-sheriff, and the county i Dalt.c. 115. 

bee further, L ;s connected *'ith this tide, this Dictionary, titles 
County i County Court} Touni; Execution! B*$afie 3 Esc-, 6tc~: As also 
Yin Abr*i Im/tn/s Sh - rijf, 

Sutiuvr Clehk, The Clerk to the Sheriff's Court in Scotland, 
who alone can be Notary to the seisins given by the Sheriff, proceed- 
ing oh precepts for in felling heir* holding of the crown. 

Sheriff's Coukt is London; See title London, 

Sheriff's Tours; See Toum or Turn, 

SHERIFF ALT Y, vicecomitatusJ] The Sheriff-ship, or time of a 
man's being Sheriff. Stat. U Car. 2. c. 31. 

SHERIFFWICK, The extent of a Sheriff's authority. 

SHERIFFGELQ, A rent formerly paid by the Sheriff; and it is 
prayed that the Sheriff, in his account, may be discharged thereof. 
Rot. Pari. 50 Ed. 3. 

SHERIFF-TOOTH, Seems to be a tenure by the service of pro- 
viding entertainment for the Sheriff at his County Courts. Rot, Plat, 
in Iti/i. a/iud Ccstr. 14 IL 7. In Derbyshire , the Kind's bailiffs cin- 
tiently took 6d+ of every novate of land in the name of Sheriff-tooth. 
RyL Plac. Pari. 653. And it is said to be a common tax levied for 
the Sheriff's diet, 

SHEWING, tnonst ratio ~j Is specially used to be quit of attach- 
ment in a court, in plaints shewed and not avowed. S/tefi. lifiitom. 
1 1 30. See Mdnstram. 

SHIELD, *c«/»»2,] An instrument of defence; (from the Sax.scy/- 
danj) to cover, or the Greek Txvjtt, a skin; Shields antiently being 
made with skins. And hence Scutage and Escuagc. See title Te- 
nures. 

SHIFTING USE; See title tfte, 

SHILLING, Sax. stilling) Lat. solidus.] Among the English Sax- 
ons passed but for 5d. afterwards it contained 164. and often IQd. In 
the reign of King William L called the Conqueror* a Shilling was of 
the same denominative value as at this day. Leg. Men. I : Domesday. 

SHILWITE, Est L/utnda firo transgression? facta in nativam im- 
pregnando, Monq&t. Rading. MS. See Childtvit. 

SHIP-MONEY, An imposition charged upon the ports* towns, ci- 
ties, boroughs, and counties of this realm, in ihe lime of King Charles 
I. by writs commonly called Ship writs, under the Great Seal of Eftg- 
fond* in ihe war* ] 635 and 1 636, for the providing and famishing 
certain ships for the King's service, &c. which was declared to he 
contrary to the laws and statutes of this realm, the petition of right, 
and liberty of the subject, by stat. 17 Car, I.e. 14. 

SHIPPER, Is a Dutch word, signifying the master of a ship, men- 
tioned in some of our statutes. We use it for any common seaman: 
and generally say Skipper, 

SHIPS AN D SHIPPING; See Aai-igarion Jets. 

No owner of a ship shall be liable to answer loss,by reason of em- 
bezzling any gold, silver, jewels, tJY. taken in or put on board, or for 
any forfeiture incurred, without the privity or knowledge of such 
owner, further than the value of the shiji and freight due: But other 
remedies, against the master and seamen of such ships, arc not taken 
away. Stat. 7 Geo. 2. c. 15.— By A3 Geo, 3. c. 113. the provisions \i\ 
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former acu ^ Ann. st. 2. c. 18: 4 Geo. 1. c 12: 11 GfO. I. c< 29. re- 
specting the wilfully easting away or destroying ships are repealed; 
and it is enacted, that if any person shall wilfully cast away, burn, or 
otherwise destroy any ship or vessel, or in anywise counsel, director 
procure the same to be done, and the same be accordingly done, with 
inteM thereby wilfully and maliciously to prejudice any owner of such 
ship, or the owner of any goods laden on board the same, or any un- 
derwriter on the ship, freight, or goods, the offender shall he guilty 
of felony, without clergy. — -Offences, if committed in the body of any 
county, shall be tried as other felonies, and if committed on the high 
seas, shall be tried under 28 H. 8. c. 15: Like provisions are made as 
to such offences in Ireland, by 43 Geo* 3. c. 79. 

For regulating the number of passengers in Ships carrying per- 
sons to the plantations, &c see utat. 43 Geo. 3. c. 56. 

As a master or owner of a Ship niay have an action for the freight; 
cither the one or the other arc answerable, where goods are damag- 
ed in the Ship. But where there arc several owners, and one disa- 
grees to the voyage, he shall not be liable to any action after for a 
miscarriage, &e. Comberb. 116. Where the owner, and not the 
freighter, is liable for a loss of t^old sent by the Ship, see 2 Stra< 
1351. Owners of Ships are liable for the goods on account of the 
freight, though rnbbed of them, and for default of the master. Annaly 
86. See title Carrier. 

An action doth not lie against a man as owner, but as he hath the 
benefit of the freight; for when there are several owners, and one dis- 
sents from the voyage, he shall not he liable afterwards for a miscar- 
riage, i?c. Ann, 90: Comb. 117- See 2 Strange 816. where it was 
held, that prima facia the repairer of a Ship has his election to sue 
the master who employs him, or the owners; but if he undertakes it 
on a special promise from either, the other is discharged. — As to 
further matters, see titles Kavigation Acts; A'avij; Insurance; Qua- 
rantine; Wreck? and other apposite titles. 

SHIRE, c&mitatua, frum the Sax. &cyran, to part or divide/] Is well 
known to be a pan or portion of this kingdom, called also County: 
The old Latin word was xcyra; and fscxjrx, provineice indicabantur . 
lirompt. 6 jy r King Alfred first divided this land; and his division 
was in satrapia.^ now called Shires, in centurias, now called hundreds, 
and tlcccnnas, now called tubings. Leg. Alfred. Sec Brampton 956, 
and this Dint, title County. 

Shire-Clerk, He that keeps the County Court; his office is so 
incident to the sheriff, that the King cannot grant it. Mitt on 1 a case. 4 
Rep. 

Shire-Man, or Scyre-Mak, was antiently judge of the county, by 
whom trials for land, &c, were determined before the conquest 
Lamb. Peramb. p. 442. 

Sh [remote, An assembly of the county or Shire at the assises, 
ESfc. See Scurcgemot; Turn* 

SHOE-MAKERS, see titles Leather; Manufactures. 

SHUOT1NG. Shooting at persons, felony without clergy. Stat, \> 
Geo. I. c, 22: 43 Geo, 3. ft 58, See title Homicide. 

SHOP, Slw/ia.'j A place where any thing is openly sold. 

Shop-Books. See title Evidence^ coL 2. of the introductory mai- 
ler. 

Shoplifters, Those whose steal goods privately out of Shops: 
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which beint* to the value of 5*. though no person be in the Shop* is 
felony without benefit of clergy, by aiat, 10 iff II H\ 2. c. 23: See ti- 
tle Larceny II, I , 

SHORUMi and MORUNG, or MO RT LING, Words to dis- 
tinguish tells of sheep; Shorlini* being the fells after the fleeces are 
shorn ofl' the sheep's back; and .Moi ling i] ie fell* flayed off after they 
die or ure killed: in some parts of England they understand by Shor- 
ling> a aheep whose Lee is shorn off; and by a Morling, a sheep that 
dies, stai. 3 Ed. 4. c L. 

SHORTFOKD. The antient custom of the city of Extttr is, when 
the lord of the fee cannot be answered rent due to him out ol his 
tenement, and no distress can be levied for the same, the lord is to 
conic to the tenement, and there take a stone or sonic other dead 
thing of the said tenement, and bring it before the mayor and bailiffs; 
and thus he must do seven quarter days successively; and if on the se- 
venth quarter-day, the iord is not satisfied his rent and arrears, then 
the tenement shall be adjured to the lord to hold the same a year 
and a day; and forthwith procL i..,uon is \u be made in the Court, 
that if any man claims any title to the said tenement, he must appear 
within the year and a d t ,v next following, and satisfy (he lord of the 
said rent and arrears; But if no appearance be made, and the rent not 
paid, the Icrd comes again to the Court, and prays that, 0CC6rdihg Co 
the custom, the said tenement he adjudged io him in his demean as 
of fee, which is done accordingly; so as the lord hath from thence- 
forth the said tenement, with the appurtenances, to him and his 
heirs: And this custom is called Stanford; being as much as, in 
French ^ to foreclose- lzaclfe Antiq. Ext!. 4tt. 

This is in London by the antient statute of Gav ei^t t attributed to 10 
Ed. 2, is called For*chot or Forschok?, See Gavelet. 

SHRIVED or SHRIEV ED, from the Sax. scrifon,"] A penitent 
person confessed by a priest. See Confessor* 

SHROWD, stealing of If any one, in taking up a dead body, steals 
the Shrowd or other apparel, it will be felony ; for the property there- 
of remains in the executor, or whoever was pt the charge of the fu- 
neral. 3 last. I 10: 12 Rrfi. II 3: \ HaL P. C. 535. 

SHRCBS, Trees, Roots, Plants, iffc. Destroying. Sec titles Mis- 
chief, Malicious; — Strafing; See Larceny. 

S I U AND SU M, Sa \ . j V . r . fta. v iff cone a rdia . Spelm . 

SICA, SICH.A, A ditch; from the Sax, sic, lac una. Man. AngL ii. 
1S<X 

SICH, sichetitm stid nikettoisJ] Is a little current of water, which is 
dry in summer; a water furrow or gutter. Mon. Angi. ii* 426. 

SIC I US, A sort of money current among the old English, of the 
value of 2rf. Egbert in Diatogo dc Ecclesiaxtica Iwtitu(ionr 7 98* 

SICUT ALIAS, Another writ like the former; See titles Alias; 
Cafdas; Erocess y Sec. 

S1DKLINGS, Mccrs betwixt or on the sides of ridges of arable 
land. Mm. Angi. ii. 275, 

SIDESMEN; Sec title Churchwardens. 

SIERRA LEONE, Settlement of; See Sheet Trade. 

SI FKC E KIT TE SECURUM, A species of original writ, so 
called, from the words of the writ, which directs the Sheriff to 
cause the defendant to appear in Court, without any option given 
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him, provided the plaintiff ^/r.v she rijf security effectually to pro- 
secute hU claim. See utie Original. 
S1G iLLU M; sec 

SlGLA, from the Sax. *cge!,] A sail, mentioned in the Laws of 
Kiu^ A/A c. 24, 

SIGNATURES, Writings presented to the ftarons of the Exche- 
quer in Scotland^ as the grounds of royal grants, which, after being 
passed by the barons in some instances, have the Sign Manual of His 
Majesty; in others being authenticated by the Casket, become the 
warrants of grants under one or odtcr of the seuls, according to the 
nature ot the subject* or the object hi view. JBctt*$ Scotch Law Diet. 

SIGN I /I i Jr. j One oi" the King's seals in England* used in seal- 
ing his private letters, and all such grants ^s pass His Majesty's hand 
by bill signed; which seal is always in the custody of the King's se- 
cretaries and there nre four clerks of the Si-net T..mcc attending 
them. 2 Irnst. 5 56. The Law takes notice of the Sign-manual and 
privy Signet. See titles Grant of the King} Privy Seal. 

Signet, in Scotland) is the se,il by which the King's letters or 
writ::, for the purpose of private justice, are now authenticated. 

Clerks to the Signet, or writers to the Signet, in Scotland, are 
nearly the same as atLoimes in England* They were antiently clerks 
in the office of the secretary of state, by whom writs passing the 
Kind's Signet were prop.. red. When in consequence of the change 
ol the antient forms of judicial procedure, the Signet was applied to 
writs, summonses, and process in private causes, the new writs, 
which became requisite, were prepared by the Writers to the Signet; 
who have also the privilege of acting as agents or attornies in causes 
before the Court of Session: The society is now under the Keeper of 
His Majesty's Signet, who acts by his deputy. Persons who arc 
qualified to be writers of the Signet, must be articled for five years, 
and other regulations are adopted for securing the respectability of 
the members of this society, 

SIGNIITCAVT1\ A writ issuing out of the Chancery, upon certi- 
ficate given by the ordinal \ of a man's standing excommunicate by the 
space of forty days, for the laying him up in prison till he submit 
himself to the authority of the church: And it is so called, because 
Significauit is an emphatical word in the writ. Keg. Orig. There 
is also another writ of this name in the register, directed to the jus- 
tices of the bench, commanding them to stay any suit depending 
between such and such parlies, by reason of an excommunication 
alleged against the plaintiff, c?V . H( g* Orig, 7. And in Eiizherbert we 
find writs of Signifcavit in other cases; as Signifcavit fir a cor fi oris 
defiberationc, &c. J . .V*. B. 62. 00. The common writ of- Signifcavit 
is the same with tfMS writ E.r:c(<!»munkato capiendo* See that title. 

SIGNING of Deeds and Wilts s see those titles. 

SIGN-MANUAL* The subscription of the King at the top of 
gf ...ii' s or letters patent* which first pass by bill, &c> By sttU. I Mar. 
st. 2. c. 6. 11 any person shall falsely forge or counterfeit the Sign- 
al tnual, Privy signet or Privy-seal, such offences shall he deemed 
hit* :-U e, son.* See title Grant of the King, 

SIGN CM, A cross prefixed as a sign of assent and approbation to 
a ch i ei or deed, used by the Saxons. See title Seals. 

SIGNS* I he citizens of London are to hang out Signs at their 
houseS| for the better finding out their respective dwellings, &c. 
Chart. CJui)\ I. See titles London; Folic c. 
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SILENT1ARIUS, One of the privy council; and silcntium Vas 
formerly taken for convent uif privatum. Matt. Parity anno 1171. Ac- 
cording to Littleton* it is an usher, who seeth g 00 d rule and silejicr 
kept in Con ft. Lit. Diet. 

SILK, The regulation of the importation and exportation of this 
article) forms one ot the many complicated provisions of the JVErtra* 
gat ion Jets, passed from time to time.— The manufacture of ii is in 
some measure subjected to the Excise Laws. — And the workmen 
therein are restrained from frauds by the provision of several acts, 
extending also (many of them) to other Manufactures .—See those 
titles for general ideas on the subject, to develops which, more par- 
ticularly, would here be uninteresting and unnecessary. 

Silk-Thrower, and Throwster, The trade or mystery of those 
who wind, twist, and spin or throw Silk, thereby fitting it for use: 
They are incorporated by statute, and mention is made of Silk 
Winders and Doublers, who arc members of the same trade. Star, 
13 tr 14 Car. %. c. 15, — None shall exercise the Silk-Throwers' tr ade, 
but such as have served seven years* apprenticeship to it, on pain of 
forfeiting 40*. a month. Stat. ibid. — Silk-Avinders, ife. embezzling or 
detaining Silk, delivered by Silk-Throwers, shall pay such damage 
as a justice shall order, or not doing it shall be whipt and set in the 
stocks; and the receivers are to be committed to prison by a justice 
of peace till satisfaction is made the party injured. 'Stars. 20 Car. 2. 
c. 6: 8 tf 9 IV. 3. c. 36. — See titles Weaver: Manufactures, 

SILVA-CEDUA, Wood under twenty years growth, or coppice- 
wood. Slat. 45 Ed. 3. c\ 3. See title Tithes. 

SIMILITUDE OF HAND-WRITING; Sec title Evidence, 

SIMNEL> or SIMINELL, simincflujt, Vei aivmeKus^ Is mention- 
ed in the assise of bread, and is still in use, especially in Lent: The 
English Simnel is ftanis purior, or the purest white bread. Stat, 51 //. 
3. st* I: Ord. firo pistor* incerti temp. c. L 

It is said to come from the Lat. shnila, which signifies the finest 
part of the flour; pants similagencvs* Simnell-bread, It is mentioned 
in stat. ftanis* bread made into a Simnell shall weigh two shil- 

lings less than Waste H-bre ad. CowelL 

SIMONY. 

Simonia: Venditio rci sacra.'] So called from the resemblance it is 
said tu bear to the sin of Simon Magus. Though the purchasing 
of holy orders seems to approach nearer to this offence. See title 
P arson II. 

I. Of Simony, generally; what shall be deemed Simony; and t he- 
Penalty on this Offence* 

II. How far Bonds of Resignation are lawful; and the Power 
exercised over such Bonds by the Court of Chancery; and 
whether the Ordinary is obliged to accept a Resignation on 
such Bond. See also this Diet, title Resignation. 

I. Simony Is defined to be Stud 'iosa voluntas emendi vet vcndmdi 
aliquid spi ritual c aut spirituali annrxvm opere subsecuto, Also ven- 
ditio rci xacrs. And some authors mention Simony per munue tri- 
;dex; as per munus a manu* u e. by bribery, where money is paid 
down for a benefice; per muntts a, lingua, by favour and flattery \ per 



SIMONY, L 



<:)unus ab obsequio^ i. e t by a sordid subjection to the patron, or doing 
him services; To which has been added, the making of presents, 
without taking any notice of expecting a church benefice. 

Some authors tell us of a person who took off the cap of Grosu!an y 
an archbishop of Mi/an, and shaking it, told the people, titt Grosu- 
lanus, qui est sab t'sta cafipa (ijf non cte alio dico) est Simortiacus-, Sec. 
per muntts a manu^ i. e. by bribery; per mumiv a lingua, i. e> by favour 
and flattery; per tiiunum ub cdseguirj, i. c, by a sordid subjecting him- 
sel f to t he pa tron . Co taeui 

Simony is defined by Black&tone to be, the corrupt presentation of 
any one to an ecclcsiaslicid benefice for money, gift, or reward [or 
benefit]. It was, by the Canon Law ? a ver> grievous crime; and is 
so much the more odious, because, as Coke observes, it is ever 
accompanied with perjury, for the presentee is sworn to have com- 
mitted no Simony, 3 Inst. 156* 176. However, it was not an offence 
punishable in a criminal w r ay at the Common Law, it being thought 
sufficient to leave the clerk to ecclesiastical censures, But as these 
did imt affect the Simoniacal patron, nor were efficacious enough to 
repel the notorious practice of the thing, divers acts of Parliament 
have been made to restrain it by means of civil forfeitures; which the 
modern prevailing usage, with regard to spiritual preferment*, calls 
aloud to put in execution. 2 Comm. c. IS. 

Simony is generally said to be the buying or selling holy orders, 
or some ecclesiastical benefice. An ecclesiastical benefice, in the 
larger sense of it, in which it is here used, comprehends not only 
parochial benefices, but all ecclesiastical dignities and promotions.. 
As by this offence worthy and learned men are kept out of the 
church) and a door is, to the great scandal of religion and prejudice 
of morality? opened to persons by no means qualified to discharge 
the duties of the sacred function, it is of the utmost consequence to 
society that it be prevented. With a view to this, canons were 
antiently made, by which a very strict oath was enjoined; and it 
was punished with deprivation or disability, as the case required. 

Simony is mentioned as a thing so detectable in the eye of the 
Common Law T , that a plaintiff in tjuare imp t die could not, before the 
statute of West* 2. recover damages for the loss of his presentation, 
it being considered as a thing of no value; nor could a guardian in 
socage present to an advowson in the right of his heir, because, as he 
could take nothing for it, he could not bring it to account. 1 Inst, 17, 
b' t W] a. 

In Cro. CA, 353, it is said that this has, by the law of God and 
of the land, been always accounted a great offence. In Hob. \C->7. it 
is laid down, that a bond on a Simoniacal contract is against Law* 
because ex turfii caum y and contra bonos mores; nay, that it is us void 
as an usurious bond) which, if paid by an executor, is a devastavit. 
The same is held in Cm. Car. 425. In Carth. 252, such bonds are 
said to be void as being against law, although they are not so de- 
clared by the statute. But as has been already remarked, since neither 
the consideration of the heinousness of the offence, nor the provision 
made against it by the Canon or Common Law, was sufficient to put 
a stop to this mischief, it was at length restrained by the Statute 
Law. 

By xtat. 31 Eliz. c. 6> it is, for avoiding of Simony, enacted, that if 
any patron for any corrupt consideration, bv gift or promise, directly 
Voh. VI. M 
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or indirectly, shall present or collate any person to an ecclesiastical 
benefice or dignity; such presentation shall be void, and the presen- 
ter be rendered incapable of ever enjoying the same benefice: and the 
Crown shall present to it for that turn only. The words of the statute 
are, 11 that if any person or persons, bodies politic or corporate, shall 
for any sum of money, reward, gift, profit, or bfnrfit* or by reason of 
any promise, agreement, grant, bond, or covenant* of or for any sum 
of money, reward, gift, profit, or bt n^fi:, present or collate any person 
to any benefice. cjV, every such presentation, collation, EsV* shall be 
utterly void, and it shall be lawful for the Queen, her heirs and suc- 
cessors, to present, &c, unto such benefice, tJV, and that every person 
or persons, bodies politic or corporate, that shall give or wke any 
such sum of money, ifc. or take or make any such promise, &c. 
shall forfeit the double value of one year's profit of every such bene- 
fice,^, and the person so corruptly taking, -br. such benefice. Ejfe. 
ahull be adjudged a disabled person in law to enjoy the same/* § 5, 

a If any person shall for any sum of money, reward] Est. admit, in- 
stil ute. inst.ii, induct, invest, or place any person in or to any benefice, 
every such person shall forfeit the double value of one year's 
profit of every such benefice, and the same shall be void; and the pa- 
tron collate thereto, as if the party admitted were dead." § 6. 

But if the presentee dies, without being convicted of such Simony 
in his life-time, it is enacted by xtat. I IV: £5" M. I. a 16, tout the 
simonLcal contract shall not prejudice any other innocent patron, on 
preence of lapse to the Crown or other vise Also by the s.'at . 12 
jfnn„ if, 2, r. 12. if any person for money or profit shall procure, in 
hi* nvvr; notTtr, or the name of any other, the next presentation to any 
living ecclesiastical, and shall be presented thereupon, tliis is de- 
clared to be a simoniacal contract; and the p^rty i* subjected to 
all the ecclesiastical penalties of Simony; is dibbled from holding 
the benefice, and the presentation devolves to the Crown.— Before 
this stature, it was doubted whether it was Simony for a clerk to 
purchase the next turn in a living 1 for himself. 

Upon these statutes many questions have arisen, with regard to 
what is, and what is not Simony. And, arnon^ others, these points 
seem to be clearly settled: 1 . That to purchase a presentation, the 
living heing actually vacant. is open and notorious Simony; this being 
expressly in the face of the statute. Cro. Etiz. 78S: Mw'r 314. Lord 
Hardx-sicke was of opinion, thai the sale of an advo?j*Q?i+ during a va- 
cancy, is not within the st .tute of Simony, as the sale of the next 
presentation is: but it is void by the Common Law. Ambl. 268. See 
2 Comm. 22, in n* 

2. Kor a titrk to bargain for the next prf^enuuim^ the incumbent 
being sick and about to die, was Simony, even before the statute of 
Queen rfnn. Hob. 165. And now, by that statute* to purchase, either 
in his own name or another's, the next presentation, and to be there- 
upon presented at any future time to the living, is direct and palpable 
Simony. 

An agreement entered into by a clergyman by which he is re- 
strained during his incumbency from asserting a claim to tithes 
by due course of law, and which as furnishing evidence against 
his successors, if it is the consideration of his being appointed or 
presented, is simoniacal. 7 Emm's AV/ . 600. 

5. For a father to purchase such a presentation in order to provide 
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for his son, is not Simony; for the son is not concerned in the bargainj 
and the father is by nature bound to make a provision for him. Cro r 
Efit. 68G: Moor 9lf> — Dm where a father, ihr church being void, 
contracts with the graniee of the void turn to permit the grantor to 
present his son, and it is done, this ii a simoniacal promotion. Cro. 
Juc. 533. So if a father, in consideration of a clerk's marrying his 
daughter, doth covenant with tin; father of the clerk, to procure for 
him a presentation to a certain church when it shall become void,;mtf 
he is afterwards thereto presented, it is a simoniacal promotion * Cro. 
Car. 425. 

By § 8. of the sftzft 31 EUz. c. 6. if persons also corruptly resign or 
exchange their benefices, both the giver and taker shall forfeit double 
the value of the money, or other corrupt consideration* Under this 
clause it has been held, that any resignation or exchange for money 
is corrupt, however apparently fair the transaction; as where a father, 
wishing that his son in orders should be employed in the duties of 
bis profession, agreed to secure by bond the payment of an annuity 
exactly equal ro the annua! produce of a benefice, in conside ration of 
the incumbent's resigning in favour of his son: The annuity being af- 
ter 1 . ords in arrear, the bond was put in suit, and the defendant plead- 
ed -!"u: si m on i ar al resignation in bar: The Court, though they declared 
that it was an unconscientious defence, yet as the resignation had. 
been made for money, determined, that it was corrupt and simonia- 
cal, and in consequence that the bond was void* Young v« Jones , £, 
T. 1782. cited 4 C'lwm, c. 4. 62. n. 

4. If a sinioniacal contract be made with the patron, the clerk not 
being privy thereto, the presentation for that turn shall indeed de- 
volve to the Crown us a punishment of the guilty patron; but the 
clerk, who is innocent, does not incur any disability or forfeiture. S 
Inxt* 154: Cro. Jac, 385. 

5. Bonds given to pay money to charitable uses, on receiving a 
presentation to a living, are not simoniacal provided the patron or 
his relations be no 1 , benefited thereby; for this is no corrupt conside- 
ration, moving to the patron. jVqij 142: Stru. 534. 

6. Bonds of resignation, in case of non-residence or taking any- 
other living, are not simoniacal; there being no corrupt considera- 
tion herein, but such only as is for the good of the public, Cro. 
Cur, 180. So also bonds to resign, when the patron's son comes to 
canonical age, arc legal; upon the reason before siven, that the 
father is bound to provide for his son, Cro, Juc, 548. 274: but see p&st 
II. ad Jin<in> 

7. Lastly, General Bonds to ration at the Patron's request* wero 
heretofore, by frequent determinations, a 1 loved to he legal; as they 
possibly might be given for one of the legal considerations before 
mentioned; and where there is a possibility thai a transaction may be 
fair, the Law will not in general suppose it iniquitous without proof. 
Cro. Car. ISO: Slra. 227: and see ftosi II. — But in the case of the Bi- 
shop of London v. Ffytcht, it Avas adjudged by the Rouse of Lm-ds, 
that general bonds to resign at the patron's request are simouiecal 
and illegal- See fmt \\>adjinem. — At all limes, however., if ihe party 
could prove the contract to have been a corrupt one, such pi-oof was 
admitted, in order to shew the bond simoniacaU and therefore void. 
Neither would the patron be suffered to make an ill USB of such a 
general bond of resignation; as by extorting a composition for tithes, 
procuring an annuity for his relation, or by demanding a resignation. 
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wantonly or without good cause, approved by lawj as for the betjeik 
of his own son, or on account of non -residence, plurality of livings, 
or gross immorality in the incumbent. 1 Vcm* 411: I Ey. rfb* 86, 
87: Stra. 534s I Comm. c. 18. See float II, 

The following determinations will further elucidate this part of the 
subject . 

It was agreed by all the justices, Trin. 8 Jot. that if the patron 
present any person to a benefice with cure, for money, that such 
presentation, Sec, is simoniacal, though the presentee were not privy 
to it. 1 2 /fr/j, 74, — Simony may be by compact between strangers, 
without the privity of the incumbent or patron. 1 Cro. 33 1: Hob. 165: 
A% 22: 3 Insi. 153. 

A donative is not within the words of the statute; yet, as a corrupt 
presentation thereto is within the mischief intended to be thereby re- 
medied, it is within the meaning of it. Cro. Car. 331: For the same 
reason the corrupt promoting to, or obtaining' of a curacy, has been 
held to be Simony. Canh. 485. 

This offence is move frequently committed when a church is void; 
but it may be committed when it is full. It a contract be, when a 
church is full, to give a sum of money for a presentation to it, when 
it shall become void, this is a simoniacal contract- I Br (Html, 7* So 
the buying when a church is full, with intent to present a certain 
person, and the presenting that person when the living becomes void, 
is Simony. Lane 102: A'oi/ 25. So the purchase of the next avoidance 
of a church when the incumbent is sick or near dying, with intent to 
present a certain person* and the presenting him, is Simony. Winds, 
63: A'oy 25: Hughes 390. But the purchase of an ddvowson in fee, 
when the incumbent was on his death-bed, without any privity of the 
clerk afterwards presented, has been held iva to be simoniacal: and 
not to vacate the next presentation. 2 Black. Refi. 1052. 

From all these authorities it appears, that although it be law ful, 
except in cases excepted, to purchase the next avoidance, when 
a church is full, there is great danger of being guilty, at least in Jbrq 
comcicntixy of this offence. It is lit it should be so> else men would 
be for ever purchasing for their sons and friends, and the almost ne- 
cessary consequence of svich a traffic in livings, would be the filling 
the church with very improper persons. 4 jYevr Abr, 469, 

It is equally Simony where the presentation is by a person usurp- 
ing the right to present, as ii it had been by the person having a good 
right. 3 Inst. 153. So if a presentation be by one usurping the right 
of p. "ronage, and pending a quart insficdit for removing his clerk, 
who is after removed, the living is sold; this is Simony, for the 
church was never full of that clerk: And by this means the statute 
might be eluded, for it would only be getting an usurper to present 
whiJe the living w as void, and then selling it. 3 Lev. 1 15: 2 Vent. 32. 
A corrupt contract with the wife of the patron is simoniacal, although 
the patron is not privy to it. I ftotl. liefi. 25 5: Cro. Jac. 385. I t a 
clerk contracts to give money for being presented to a church, and is 
after presented gratis, this is Simony. Lant in J, In this case the clerk 
is an unfit person, for having at that time been capable of intending to 
buy a living corruptly. It also implies some defect in him; fertile 
presumption is, that persons w ell (justified will always be preferred, 
and have therefore no need to purchase. Tins offence may be by a 
rtprupt contract between strainers, even when neither the patron nor 
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incumbent is privy to it; for if there be a corrupt contract, it matter* 
not by whom it is made: But in this case the presentee is not timmii- 
acus, and only simaniace firomotus. Cro. Car. 33 1: §id. 3 1^. 

337: Lane 73. 103, 

If a stranger, the church being void, contracts with the patron for 
ft grant of the void turn, and presents a clerk not privy to the con- 
tract; yet, although the grant being of a chose in action, is void, as 
the incumbent comes in by a simoniacal contract, he is not to be con- 
sidered as an usurper, but as one jn~moniace jaromotus. Cro, Etiz, 7SJJ* 

By the &tat, 31 Eli-, c. 6. corrupt election* and resignations) in 
colleges, hospitals, and other eleemosynary corporations, are also 
punished with forfeiture of double the value, vacating the place or 
ofhee, and a devolution of the right of election for that turn to the 
Crown. 2, 3. 

In an action by the incumbent for the use and occupation of his 
glebe, the defendant cannot give in evidence the simoniacal presen- 
tation of the plaintiff. 5 Term Ktfi. 4>. But it may be given in evi- 
dence by a defendant who is sued for the tithes, Hob. 168; See title 
Residence. 

II. Premising that it has finally been determined, that General? 
fio:td* of Resignation are simoniacal and illegal, in the case stated at 
the end of this division; it may be useful to preserve the following 
series of decisions and reasoning on the whole of this part of the sub- 
ject, 

A Bond of Resignation is a bond given by the person intended to 
he presented to a benefice, with condition to resign the same; and is 
special or general* The condition of a special one is to resign the 
benefice in favour of some certain person, as a son, kinsman, or friend 
of the patron, when he shall be capable of taking the same. By a ge- 
neral bond, the incumbent is bound to resign on the request of the 
patron. 4 Mtfo 4f0, 

A bond with condition to resign within three months after being 
requested, to the intent that the patron might present his son when 
toe should be capable, was held good; and the judgment was affirmed 
in the fix chequer Chamber; for that a man may, without any colour 
of Simony, bind himself for good reasons, as if he takes a second be- 
nefice, or if he be non-resident, or that the patron may present his 
son, to resign: Hut if the condition had been to let the patron have a 
lease of the glebe or tithes, or to pay a sum of money, it had been 
simoniacal, Cro. Jac. 248, Jones v. Laiurence* 

The doctrine laid down in Jones and Lawrence^ which was in the 
case of a special bond, was, not many years after, extended to that of 
a general bond, and the judgment in this last was also affirmed m the 
Km: •hctjiicr Chamber. Cry. Car. ISO, Babingtony. Wood, 

The authority of those two cases having been repeatedly recog- 
nised, at length it was considered as a point settled, that a general 
bono 1 of resignation was good, and the Court have even refused to 
let the validity of it be called in question, for. 227, Peele y. Countess 
iif Carlisle. 

If a bond of resignation, which ought only to be made use of to 
keep the incumbent to residence or good behaviour, be made an im- 
proper use of, the Court of Chancery will interpose. Chan. Prec. 5 13; 
3 C/uin. Rrfi. 399.— A perpetual injunction was granted against such 
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a bond, because, it appeared, on hearing the cause* that the patron 
had made use of it to prevent the incumbent from demanding bis 
tithes- I Vrrn. 41 L 

An injunction has been granted where an ill use has beer made 
of the bond, i.e. by taking an annuity from the incumbent for the use 
of the nephew, for whom the living was intended. Sir. 534. 

A bill being brought to be relieved against a judgment obtained 
on a bond to resign upon request, it appeared to have been offered to 
the incumbent, that if he would give 700/, he should not be sued upon 
it. Satisfaction was ordered to be entered upon the judgment, and a 
perpetual injunction was granted. A new bond of resignation in a pe- 
nalty of 20 OA a much less sum, was indeed decreed; but no action was 
to be brought on it without leave of the Court: And the Lord Keep- 
er said, he did not know that such bonds were used before the sta- 
tute; that they had been since allowed only to preserve the bene- 
fice for the patron himself, or some child or friend of his* or to pre- 
vent non-residence or a vicious course of life in an incumbent; and 
that though a bond be to resign generally, he would not allow it to 
be put in suit, unless some such reason was shewn for requiring a re- 
signation, because a door would be thereby opened for Simony. E<j. 
Casts Jbr. 86. 

On a bill to be relieved against a judgment on such a bond, the de- 
fendant proved misbehaviour, and it was for that reason dismissed* 
£q. Cases r. So a bond to resign on request shall, not be made 
use of to turn out the incumbent, unless there be non-residence or 
gross misbehaviour; and if any other use be made of it, the Court 
will grant an injunction. Chanc. Free. 513, 

Even when it seemed to be settled, that such bonds were good both 
in Law and KquHy, a t|uestion arose, whether the ordinary was oblig- 
ed to accept a resignation on such a bond? It was said to be in the 
power of the ordinary to discourage the use of such bonds, for he 
might refuse to accept a resignation made by constraint of one of 
?hem, IVa's, Com. 24. 

The bishop refused to accept a resignation on such a bond, and or- 
dered the incumbent to continue to serve the cure, declaring thut he 
would never countenance such unjust practices. 2 Chan. Refi, 398. 
An ordinary is not obliged to accept a resignation on such a bond, 
unless there be just cause to turn the incumbent out of the benefice. 
Wkani Free, 5 IS, 

.A grant was to a clerk of the two first of three livings which should 
fall, provided he was capable when they did fall of holding them. In 
order to make himself capable of taking one of these benefices, Grif- 
Jith the clerk tendered a resignation of another benefice to the ordi- 
nary, but he refused to accept it. One of the questions made in this 
case was, whether the ordinary was obliged to accept this resigna- 
tion? It was in sis Led on one side* that no case could be adduced to 
shew that the ordinary can arbitrarily refuse to accept a resignation 
of a benefice. On the other side, this objection was answered, with 
saying, that the plainest points, having scarce ever been called in 
question, are supported by the fewest authorities. No decree- was 
made as to this point; hut Lord Hardivicke intimated it once or twice 
so strongly to he his opinion, that the ordinary dught to have accept- 
ed the resignation, that he did afterwards accept it. This was not in- 
deed in the case of a resignation bond; but it was perhaps a stronger 
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case. Rockingham {Marq.) v. Griffith, Patch. 27 Geo. 2. And see 
more fully this Dictionary, title ttr&igwtiun. 

Whatever doubt was entertained as to the ordinary's being obliged 
to accept a resignation on such a bond, two points were determined; 
that the patron could not present again till he had accepted it; and 
that, whether he did or not, the obligor was liable to the penalty of 
the bond, if he undertook, as is usually done, for the acceptance of 
the ordinary. 4 .'Yew Abr 473. If a presentation be made before the 
bishop accepts the resignation of the last incumbent, it is void. jYoy 
147: Cro. Jac, 198. If the obligor binds himself to resign a benefice, 
it is upon him to procure tnc ordinary's acceptance of his resignation. 
Lurw. 693. 

To an action upon a bond, with condition so to resign on request 
that the patron may piescnt again, it w ; as pleaded, that the ordinary 
"would not accept the defendant's resignation. On ademuner, this 
plea was held bad; and fier Cur 1 , it should have been averred that the 
ordinary accepted the resignation; for his acceptance being (as is 
laid down, Cfo* Jtte. 198 ) necessary to complete the resignation, it 
was the duty of the obligor, who undertook to resign, to procure this. 
So it one undertakes to infeofV another, he undertakes to make livery 
as incident thereto. The bishop, as to the obliges is a stranger; and if 
an obligor undertakes for the act of a stranger, he is at his peril (as 
is held I Saund. 215.) to procure it, MS. Hejwrtt, liil. 28 G. 2* Hes- 
cott x. Grmj. 

The result of the whole seemed fully settled, tliathonds of resigna- 
tion w r ere good in Law, and that Equity would restrain all improper 
Use of them- The writer from whom the above abridgment is tr.ken 
remarks, that though it is not always true, yet it is much uftener so 
than superficial and hasty thinkers imagine, that the Law, and parti- 
cularly that part of it which is deduced from judicial determinations, 
is founded in solid reason^ and it may perhaps be shewn that it is so 
in the present case. The attempting this w ill at least be excusable, 
because some great <<no good men have expressed their dislike of 
these bonds. 4 vWsu Abr. 473. 

The principal of the particular objections was that which is report- 
ed to have fallen from I/'Jt, Chs J, (Com b. 394.) that a resignation 
bond comes as near simony as possible; it being easy to procure a 
round sum of money thereby, lly making the penalty of the bond ade- 
quate to the value of the benehce, and agreeing privately that the 
money shall be paidj it would without doubt be an oblique way of sell- 
ing it* and more than come near, for it w r ould be downright Simony. 
If there was no other way, (it was argued,) or not as easy a one, to do 
the same thing, this objection would be insurmountable; but if there 
was, it could never be of much importance to slop this up.Thesame 
clerk, whose conscience would allow him to do this, might as well ad- 
vance the money agreed upon at first; or, if that did not suit him, 
give an absolute bond to pay the money at a future day. As the same 
crime might still be committed, and whh as much secrecy, what 
good end would it answer to prohibit such bonds, which, as is allow- 
ed by all, may be made use of by a patron to punish neglect of duty 
or immoral conduct in the incumbent, and for other good purposes? 
4 A r eiv Abr. 47o, 474. 

Another objection is that when the patron takes a general bond oi 
resignation, it is only a presentation during pleasure. Be it so (it has 
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been answered); and suppose, Which is the utmost that can be sup- 
posed* that it is not taken with a design to awe the incumbent into 
greater care in the discharge of his duty) but to let some friend or re- 
lation afterwards into the benefice: It by no means necessarily fob- 
lows that the church, which is the grand thing to be guarded against, 
will therefore be filled with an unfit person, if the successor, which 
may he the case* is better qualified for the office, the interest of reli- 
gion will he advanced by the exchange. If he be not so well qualified, 
it is a misfortune; but k is such a one as, in the present circumsiances 
of things, cannot be entirely prevented. While the right of patron- 
age, or while human nature continues as it is, there w ill he mistakes 
in judgment, and patrons will be induced by partiality to judge too 
well of the abilities of a relation or friend; but it makes no difference 
whether either of these happens when the benefice is at first void, or 
at any given time after; or if there be any, it is in favour of the prac - 
tice, for the mischief, for so Ion° at least as the first incumbent holds 
the living, is thereby postponed. 4 A?w Abr. 474, 

These arguments are now however final!) put at rest. For, in the 
great case of tht Bisftofi of London v. Ffyiche^ it was determined by 
the House of Lords, that a General Bond of Resignation is simoniacal 
and illegal. The circumstances of that case were briefly these: Mr, 
F. the patron, presented Mr. Eyrt\ his clerk, to the Bishop of London 
for institution. The bishop refused to admit the presentation, because 
Mr. .Eyre had given a genera! bond of resignation. Upon this Mr. 
J\fijtche brought a Quarr iw/trrfti against the bishop; to which the bi- 
shop pleaded that the presentation was simoniacal and void, by rea- 
son of the bond of resignation; and to this plea Mr. Ffytche demurred. 
From a series of judicial decisions, (many of them noticed abovej) 
the court of Common Pleas thought themselves bound to determine 
in his favour; and that judgment was affirmed by the court of King's 
Bench, But these judgments were afterwards reversed by the House 
of Lords, The principal question was this, i'iz, whether such a bond 
was a reward^ gift-iftrojify or bent Jit to the patron, under $fat, 3 1 
c. 6? If it were so, the statute had declared the presentation to be si* 
moniaciil and void. Such a bond is so manifestly intended by the par- 
tics to be a benefit to the patron, that it seems surprising that it should 
have been ever argued and decided, that it was not a bcnrjii within the 
meaning of the statute. Yet many learned men have expressed them- 
selves dissatisfied with this determination of the Lords, and are of 
opinion that their judgment would be different if the question were 
brought before them a second time. But it is generally understood 
that the Lords, from a regard to their dignity, and to preserve a con- 
sistency in their judgments, will never permit a question, which they 
have once decided, to be again debated in their house. See 2 Comnu 
€. 18. /i. 280. n,\ and Bro. P. C\ fivo ed. title Clergy, ca, 3, where it 
appears that £/-r Judges delivered their opinions in favour of the 
bond, and only two against it. The decision of the; house was made 
by a division of 19 to 18. 

In subsequent cases it has been determined, that a bond given by 
an incumbent to the patron on presentation, to reside on the living;, or 
to resign if he did not return to it after notice, and also not to commit 
waste, ftSV, on the parsonage-house, was good. 4 Term Refu 78+ And 
where a bond was given to resign a rectory when the patron's son 
rtune of fi^e, and before that time to reside and keep the chancel and 
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rectory -house in repair; it was decided by the court of King's Bench 
in favour nfihe bond, without argument, 4 Ttrm Rtft. 359. — Though 
it is suggested that this determination was expected to be carried 
by appeal to the House of Lords., it is believed the parties acquiesced 
In it, on the ground that it essentkliy differed from that of the 
liifihofi ff London v. J'fytehc. See 2 Co rum. c. 18.//. 280, »: Treat. 
C - 4. § 5, n. 

SIMPLE-CONTR ACT, D> bt by. Debts by Simple-contract arc 
such, where the Contract upon which the obligation arises, is neither 
ascertained by matter tif record, nor yet by deed or special instru- 
ment, but by mere oral evidence, the most simple of any; or by notes 
unsealed, which are capable of a more easy proof, and (therefore 
only) better than a verbal promise. 2 Comm. c. 30. /i. 466, See titles 
Aasutnjisit i Frauds Site. 

SittTXE Destination', The Settlement by the proprietor of an es- 
tate in Scotland^ by which he substitutes the persons wdio are to suc- 
ceed one to another. Scotch Diet, 

Simple-Larceny; See title Larceny. 

Simple-Wahrandice, an obligation to warrant or secure from all 
subsequent or future deeds of the grantor* Scotch Diet. 

SIMPLEX, simple, or single; as Charta sitnfiicx is a deed-poll, or 
sin git! deed. 

Simplex Benemcilm, A minor dignity in a cathedral or colle- 
giate church, t?r any other ecclesiastical benefice opposed to a cure 
of souls; and which, therefore, is consistent with any parochial cure, 
without coming under the name of pluralities. 

Simplex Justiciar: us; This style was antiently used for any 
puisne Judge that was not chief in any court; And there is a form of a 
w r rit in the Rrgistcr beginning thus; — I, John ll'oody a simple Judge 
of the court of Common Pleas, &c 

S I M U L CUM: Jogetft er wiih . ] M r or ds used in indi c tm e n ts, and 
declarations of trespass against i^ver^l persons, where some of them 
are known, and others not known: As, the plaintiff declares against^ 
B. the defendant, together with C. Z>., £, J \ and divers others un- 
known, for that they committed such a trespass, &c. 2 Lit. Mr. 469. 
If a writ is generally against two or more persons, the plaintiff may 
declare against one of them, with a sitnut cum; but if a man bring an 
original writ against one only, and declares with a simul cum t he abates 
his own writ. Comber, 260. See title Action; Joinder in Action. 

SINE AHSEN^U CAPITULL A wru where a bishop, dean, pre- 
bendary, or master of an hospital, aliens the lands holden in right 
of his bishopric, deanery, house, Eflfc. without the assent of the chap- 
ter oc fraternity; in which case his successor shall have this w rit. F. 
A r . B. 195. And if a bishop or prebendary be disseised, and after- 
wards he releaseth to the disseisor, this is an alienation, upon w hich 
may be brought a writ Dc sine aa&ensu coftiiuti: But the successor 
may enter upon the disseisor, if he doth not die seised, notwithstand- 
ing the release of his predecessor; for, by the release, no more pass- 
cth than he may rightfully release* A person may have this writ of 
lands upon demises of several predecessors, Lfc* JYego JvhL Br. 432. 

SINE-CURL, Is where a rector of a parish hath a vicar under 
him, endowed and charged with the cure; so that the rector is not 
obliged eitherto duty or residence. And when a church is fallen down. 

Vol. VI. N 
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and the parish becomes destitute of parishioners, it is said to be a 
Sine cure. Jl'ood's Inst. 153, See title Parson J. 
Sine Die, without day; See title Datf> 

SINGLE AVAIL OF MARRIAGE, The value of the tocher or 
Marriage portion of the vassal's wife, which is modified to tw o years* 
rent of the vassal's free estate. Scotch Diet. Sec title Tenures. 

Single-Bond, Simplex Obligatio. A deed whereby the obligor 
obliges himself, his heirs, executors, and administrators, to pay & 
certain sum of money to another at a day appointed. See title Bond. 

Single Escheat, When all a man's moveables fall to the King as 
a casualty, because of his being declared rebel. Scotch Diet. 

SINGULAR SUCCESSORj A purchaser is so termed in the 
Scotch Law in contradistinction to the heir of a landed proprietor, 
who succeeds to the whole heritage by regular title of succession or 
universal representation: Whereas the purchaser acquires right 
solely by the singular title acquired by the disposition of the former 
proprietor. 

SI NOX OMNES, A writ on association of justices* by which, if 
alt in commission cannot meet at the day assigned, it is allowed that 
two or more of them may finish the business. Reg. Grig. 202; P. J\". 
B. 1S5, And after the writ of association; it is usual to make out a 
writ of Si non onutcs, directed to the first justices, and also to those 
who are so associated to them; which, reciting the purport of the two 
former commissions, commands the justices, that if all of them cen- 
sor conveniently be present, sue ha number of them may proceed, 
&c. J'\ A". /?, IN. See title Assizes* kc. 

SINKING FUND; See title Actional Debt. 

SIPESSOCNA, A franchise, liberty, or hundred. Leg. Hen, I. 
rap. 6; ffof. Pari, 1 6 H. 2 Sithesoca. 

SI RECOGXOSC AT, A writ that, according; to the old books, lay 
for a creditor against his debtor w ho had acknowl edged before the 
sheriff in the count) -court, that he owed his creditor such a sum re- 
ceived of him, Old .\at. Br. 68. 

SITE; See Scitr. 

SITHCUNDMAN, Sai<] Such a man as had the office to lead 
the men of a town or parish. Leg, J??<r, cap, SB, Dugda/e says, that in 
Warwickshire the hundreds were formerly called Sithexocu; and that 
Sithsocundman and Sirhcuudmati was die chief officer within such a di- 
vision, i. ?. the high constable of the hundred. Dugdate Antiq. Warty* 

SITHESOCA; See Si/iessocna. 

SIX CLERKS IX CHANCERY; Officers in chancery of antlent 
continuance; who were heretofore spiritual persons, as mav appear 
by stst 14 if 15 Hen. 8. which was made to enable them to marry. 
They transact and file all proceedings by hill and answer; and als* 
issue some patents that pass the Great Seal, as pardons of men for 
chance- medley, patents for ambassadors, sheriffs' patents, and some 
others. They likewise sign all office copies in order to be read in 
court, and also certificates; and attend upon the court in term, by two 
at a. time at Westminster, and there read the pleadings. See titles 
Chancellor; Chancery, 

SIX HIND I, Servants of the same nature with rod-knights, viz. 
bound to attend their lord wherever he went; but they were account- 
ed among the English Saxon* as freemen, because they had lands in 
fee subject only to such tenure. Leg, i»*r. cap, 26. See Hindeni. 

SIZ EI.; Where pieces of money arc cut out from the Hat bars of 
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iilvcr, after being- drawn through a mill into the respective s sizes or 
dimensions of the money to be made; the residue is called by this 
name, and is melted down again. Lowndes's Essay ufton Coin^ ft. 96. 

SK ARK ALL A, Seems to be an engine for catching of fish, 2 Inst . 
33. 

SKERDA, A scar or wound. Bract, lib. 3. 

SKERRIES (Island or Rock). Patent granted to William French^ 
Esq. for a light-house there, confirmed, slat. 3 GVo. 2. c. 36. 

SKINNERS. None shall retain any servant, journeyman, &c. to 
work in the trade of a Skinner, unless he himself hath served seven 
years as an apprentice in the same trade, on pain to forfeit double 
the value of his ware wrought, Star. 3 Jac. 1. c, 9. Sec title Leather. 

SKINS, None shall take the wool from any sheep -skin or lamb- 
fikin, or buy Skins, but to make leather or parchment, tfc .Star. 5 lit. c, 
22. § 1. None but artizans skinners shall dress or export black concy- 
skins. 3 Jac. l.£. 9. See further, titles Leather; Navigation Actfy 
39, 40 G. 3, e. 65. 66: 39 G. 3. c. 54. 

SKY V IN AGE, the precincts of Calais. Stat. Ant to. 27 H. 6. c, 2. 

SLADES, Sax- S(ted^\ A long narrow piece or slip of ground. 
Faroch. Antit/. 465, 

SLAINS, Letter o/", in Scotland; Letter heretofore subscribed by 
the relations of a person slain, declaring that they had received an 
assignment or recompence, and concerning an application to the 
Crown for a pardon to the murderer. See Act 1474, e. 74: 1528. c, 7. 

SLANDER, The maliciously defaming of a man in his reputa- 
tion, profession or livelihood, by words; as a libel is by writing; which 
is actionable, l$c. See titles Action II, 1; Lib ft, 

SLAVES asd SLAVERY. Pure and proper Slavery does not, 
nay, cannot, subsist in England; such, that is, thereby an absolute 
and unlimited power is given to the master over the life and fortune 
of the Slave, And, indeed, it is repugnant to reason, that such a state 
should subsist any where; and the Law of England abhors, and will 
not endure, the existence of Slavery within this nation; So that when 
an attempt was made to introduce it, by stat. 1 Ed. 6. c+ 3, which or- 
dained, that all idle vagabonds should be made Slaves and fed on 
bread and water, or smati drink, and refuse meat, should wear a ring 
of iron round their necks, arms, or legs; and should be compelled by 
beating, chaining, or otherwise, to perform the work assigned them, 
were never so vile; Lhe spirit of the nation could not brook this con- 
dition, even in the most abandoned rogues; and therefore ihis statute 
was repealed in two years afterwards, by stat. 3 fcf 4 E. 6.<r. 16. And 
now it is laid down, that a Slave, a negro, the instant he lands iu 
England, becomes a freeman; that is, the law will protect him in the 
enjoyment of his person and his property, Salir. 666. Yet, with re- 
gard to any right which the master may have lawfully acquired to 
the perpetual service of John or Thomatt t this, says I flacks font-, will 
remain exactly in the same state as before: [what that right is not, 
we shall presently see: J Hence too it follows, that the infamous and 
unchristian practice of with-holding baptism from negro servants, 
lest they should thereby gain their liberty, is totally without founda- 
tion, as well as without excuse. The Law of England acts upon ge- 
neral and extensive principles: it gives liberty, rightly understood, 
that is, protection to a Jew, a Turk, or a Heathen, as well as to those 
who profess the true religion of Christ; and it will not dissolve a ci- 
vil obligation between master and servant, on account of the altera: 



SLAVES. 



lion of faith in either of the pat tics; but the Slave is entitled to the 
name protection in England before, as after, baptism; and, whatever 
service the heathen negro owed of right to his American master, by 
general, not by local law, the same (whatever it be) is he bound to 
rentier when brought to England and made a Christian, bee 1 Comm. 

In ihe celebrated case of James Somcrsetty it was decided, that 
a heathen negro, when brought to England.^ owes no service to 
an Am ■ kan, or any oLher, master. Jamett Someraett had been made 
a Slave in Africa t and was sold there: from thence he was carried to 
Virginia^ where he vjs bought, and brought by his master to England: 
Here he ran away from Ida master, who seized him and carried him 
on board a ship, where lie was confined, in order to be sent to Ja- 
maica to be sold as a Slave. Whilst he was thus confined, a habeas 
corpus was granted, ordering the captain of the ship " to bring 
up the body of James Somen ett y with the cause of his detainer/'-— 
The above-mentioned circumstances being stated on the return to 
the writ, after much discussion in the Court of King's Bench, the 
Court were unanimously of opinion, that the return was insufficient, 
and that Stimeractt ought to he discharged. Sec Mr. Har grains 
excellent argument for the negro, U 67. Tr. 340; and the case 
reported in hofft^s Reports 1, 

In consequence oi" tins Jrdsioru if a ship Jyden with Slaves was 
obliged to put into an English harbour, all the Slaves on board might 
(and Mr, Christian says ought to) be set at liberty. Though there arc 
acts of Parliament w hie h recognise and regulate the slavery of ne- 
groes, yet it exists not in the contemplation of the Common Law: 
and the reason they are not declared free before they reach an 
English harbour, is only because their compLints cannot sooner be 
heard and redressed by the process of an English court of justice, 1 
C&nm. e. 14. ft. 42$i 

Liberty, by the Eng:'i*li Lrtw, depends not on the complexion; and 
what was said even in the time of Queen Elizabeth is now substan- 
tially true, that the air of England is too pure for a Slave to breathe 
in. 2 RushiiK 468- 

Bv fttnt. 30 Geo. 3. r. 33, (continued and amended by state. 31 Geo. 
3. <v5*i 32 Gro. 3, t. 52: 33 Grtt. S, r, 7 3: 34 Gro, 3. <\ SO: SB Geo, 3. 
c. 90: 37 Geo, 3. c, 104, & r. 113: 38 Geo. 3. c. 88: £c 39 Geo. 3. <\ SO. 
and subsequent acts; and explaining and amending a former statute 
of 23 Geo, 3, c. 66.) several humane provisions were made to restrain 
the cruelties practised in the African Slave -Trade, Bounties were 
given to the masters and surgeons of ships delivering their Slaves 
well at their destined port, tfV. 

By 46 Gto. 3. e. 52. the importation of Slaves by British subjects 
into foreign colonies, and the fitting out of foreign Slave ships in 
British ports was prohibited- By 46 Gro, 3. c. 119. it was enacted 
that no ship should clear out from any port in Great Britain to the 
coast of Africa for taking negroes on board, unless such ship had 
been previously employed in the African trade: and at length by 
stat. 47 (ho. 3. stat. 1, c* 36. it \\->\s enacted that from May 1, 1807, 
the Slave tr.idc should bn abolished; and a penalty of 100^. per head 
was imposed in till cases of trading or purchasing Slaves, All vessels 
concerned in the traffic become forfeited, and all insurances relating 
to such trade are declared void. Subjects of Africa, fcrc, unlawfully 
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Gamed away, and imported into any British colony as Slaves become 
forfeited to His Majesty: as also Slaves taken as prizes of war, whose 
Slavery is declared to cease; and they may be enlisted to serve the 
King. It is to be hoped that this disgraceful traffic is now finally put 
an end to; and that the benefits resulting to the country will far 
counter-balance any commercial evil which may have been dreaded 
from so important a change. 

An Afhican Comfaky is also established by slat. 31 Geo. S. c. 55. 
for carrying on a trade between Great Britain and the coasts and coun- 
tries of Africa; and a colony is for that purpose established on the 
peninsula of Sierra Leone, This company is intended to supersede , in 
time, the necessity of the African Slave-trade, by raising sugars there 
by native Africans; it being otic of the conditions of the act, that the 
company shall not deal in or employ Slaves. The company is to last 
for thirty -one years from Julu 1* 1791. 

SLEDGE. A Sledge or hurdle is generally allowed to draw 
offenders guilty of high treason to the gallows, to preserve them 
from the extreme tonure of being dragged on the ground or pave- 
ment, I MaL P. C. 82. See titles Execution of Criminais; Treason. 

SLIPPA, A stirrup; and there is a tenure of land by holding the 
King's stirrup, in Cambridgeshire. Cart. 5 Hen> 7* 

SLOUGH -SILVER, A rent paid to the castle of Wigmore, in 
lieu of certain days* work in harvest, heretofore reserved to the 
lord from his tenants. Pat. 4-3 lii/z. 

SLUICE, ExciusaJ] A frame to keep or let water out of a ground. 
By Stat. 8 Geo, 2. c. 20, to destroy any Sluice or lock on any naviga- 
ble river, is made felony without benefit of clergy. See titles Locks; 
Rivers. 

SMAKA, a smack or small light vessel. Co-writ. 

SMALL DEBTS* Covin s for. See title Courts of Conscience. 

SMALT, Ital. Small o/J That of which painters make their blue 
colouring;; mentioned in at at. 21 Jac. 1 . c. 3. 

SMOKE-FARTHINGS. The Pentacostals, or customary obla- 
tions, offered by the dispersed inhabitants within a diocese, when 
they made their procession to the mother cathedral church, came by 
degrees into a standing annual rent, called smoke-farthings, CowelL 

Smoke-Shyer- Lands were holden in some places by the pay- 
ment of the sum of Gd. yearly to the sheriff, called smoke-silver. 
Pat, 4 Ed. 6. — Smoke -silver and smoke -penny are to be paid to 
the ministers of divers parishes, as a modus in lieu of tithe-wood: 
and in some Manors formerly belongim* to religious houses, there is 
still p:ad as appendant to the said manors, the ami en t Peter •fiance, by 
the name of Smoke -money T-uisd. Hist. Vindicate 77. 

SMUGGLERS, Those persons who conceal prohibited goods, and 
defraud the King of his customs on the sea-coasts, by importing 
goods without paying the duties imposed by the laws of Customs and 
J J .x<i.^\ See these titles, particularly the tirst. 

SNUTTERJNG-SILY EK. There was a custom in the village of 
IV'.deg/t, that all the servile tenants should pay for their tenements a 
small duty called Bnottermg-silver, to the abbot of Colchcsier. Platit. 
1 8 Kite* \ . 

SNUFF, on SNUSrI; Mixing and colouring it with ocher, umber, 
or fustick, yellow ebony, tohaixo dust, sand, &c incurs a penalty of 
for every pound weight, Stat. 1 Geo, 1, st, 2. c. 46. The penalties 
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of adulterating tobacco, extended to snuff, stat. 5 Geo. L t. II. Sec 

titles Ex-ci*e; Navigation Acts i Tobacco. 
SOAP; See Sofic. 
SOC; See Soke. 

SOCAGE, or SOCCAGE, Socagiutnj from Fr. Scrr, tfifflirr, a 
coulter or plough -share,] A tenure of lands by or for certain inferior 
services of husbandry, to be performed to the lord of the fee* See 
further, title Trmtrcv III. 3. 

Skene d? -verbor. signif. says, Socage is a tenure of lands, when a 
man is enfeoffed freely, without any service, ward] relief, or marriage; 
and pays to his lord such duty as is called petit serjeanty, &c. 

This was a tenure of so large an extent, that Littleton tells us, all 
the lands in England, which were not held in knights-semce, were 
held in Socage. So that it seems the land was divided between these 
two tenures and as they were of different natures, so the descent of 
these lands was it* a different manner^ for the lands held in knights- 
service descended to the eldest son; but these held in-vitlano Socagio, 
equally among all the sons; yet if there was but one messuage, the 
eldest son w r as to have it, so as the rest had the value of that mes- 
suage to be divided between them, Bracron^ L 2. c. 35, 36. See title 
7 enures III. 3, ifc < 

SOCAGERS, SOCMANS, SOCMEN, on SOKEMANS, Soc- 
manni.] Such icnants as hold their lands and tenements by Socage- 
tcnure, Kin/tin, fol. 81. Sokemans of base tenures, ibid,; and Soke- 
mans of antient demesne; w hich last seem most properly to be styled 
Sock mans. Coivctl. Sec title Tentxrcs. 

The husbyndmen among our £<a won ancestors were of two sorts; 
one, that hired the lord's outland, or tenementary land, like our far- 
mers; the other, that tilled and manured his inland or demeans; 
(yielding ofieram t not cenyum, work, not rent;) and were thereupon 
called his Sockmen, or ploughmen. S/ielman of Feuds^ cap. 7. But 
after the Conquest, the proper Sockmanni^ or Sofcammni^ often men- 
tioned in Domtaday, were those Lenants who held by no servile 
tenure, but commonly paid their rent as a Soke or sign of freedom 
to the lord, though they were sometimes obliged to custom a ry du- 
ties for the service and honour of their lord. Coined. See also Britton t 
c. b6i iffiteta, 1. I.e. 8. 

SOCNA; See Soke. 

SOCOME, A custom of grinding corn at the lord's mill: and Bond 
Socomc is where the tenants are bound to it. Blount. 
SODOMY; See B. 

SODoK and MAN, Bishopric of. Was formerly within the 
province of Canterbury^ but annexed to that of Vork, by St^f, 33 H. 
8. c. 31. See title Man, Isle of. 

SOJOURNERS. See Scrnera. To sojourn horse is to quarter 
horse. Old Scotch Diet, 

SOKE, SOk, SOC, SOCA; Liberty or privilege of tenants ex- 
cused from customary burdens and impositions. Soka, or Soke, also 
signifies the power of administering justice, and the territory or 
precinct in which the chief lord did exercise his Sac, Sake, or Saka, 
his liberty of keeping court, or holding trials within his own Soke or 
jurisdiction. Sometimes it signified a payment or rent to the lord for 
using his land with such liberty and privilege as made the tenant a 
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Socman or freeholder, upon no other conditions than a quit-rent. 
Gtmeil. t'ide Bract, iib. 3: Lamb. Ltg. H, 1. 244: Eleta, lib. I. ca/i. 47. 

SOKE MANS; See Socager*; Viitenage} Tenures. 

SOKEMANHIES, The tenures of Socagers. 

SOKE REEVE, The lord's rent- gatherer in the Soke or Soken. 
Fkta. 

SOLARIUM, A Sollar, upper room, or garret, 
SOLD1EHS. 

The Military State of the kingdom includes the whole of the 
Soldiery ; or, such persons as arc peculiarly appointed among the 
rest of the people for the safe-guard and defence of the realm. 

In a land of liberty it Is extremely dangerous to make a. distinct 
order of the profession of arms. In absolute monarchies this is 
necessary for the safety of the Prince, and arises from the main 
principle of their constitution, which is that of governing by fear: 
But in free states the profession of a Soldier, taken singly and 
merely as a profession, is justly an object of jealousy. In these no 
man should take up arms, but with a view to defend his country, and 
its laws; he puts not off the citizen when he enters the camp; but it 
is because he is a citizen, and would wish to continue so, thai he 
makes himself for a while a Soldier* The laws therefore and consti- 
tution of these kingdoms know no such state as that of a perpetual 
standing Soldier, bred up to no other profession than that of war: 
And It was not till the reign of Henry VII. that the Kings of England 
had so much as a guard about their persons. 

Inthetimeofour Saxon ancestors, as appears from -Edward the 
Confessor's laws, the military force of this kingdom was in the hands 
of the dukes or hcretochs, who were constituted through every pro- 
vince and county in the kingdom; being taken out of the principal 
nobility, and such as were most remarkable for being " jafiienics, 
Jideles, et artimosi" Their duty was to lead and regulate the English 
armies, with a very unlimited power; and because of this great 
power they were elected by the people in their full assembly, or 
folkmote, in the same manner as sheriffs were elected. But it 
appears from history, that this large share of power, thus conferred 
by the people, though intended to preserve the liberty of the subject* 
was unreasonably detrimental to the prerogative of the crown. 

Upon the jYortnan conquest the fcodal law was introduced here in 
all its rigour, the whole of which is built on a military plan. It is not 
necessary here to enter into the particulars of that constitution; it is 
sufficient to observe, that, in consequence thereof, all the lands in the 
kingdom were divided into what were called knights' fees, in number 
above sixty thousand; and, for every knight's fee, a knight or Soldier, 
mile*} was bound to attend the King in his wars, for ibrty days in a 
year; in which space of time, before war was reduced to a science, 
the campaign was generally finished, and the kingdom either con- 
quered or victorious. By this means the King had, without any 
expense, an army of sixty thousand men always ready at his com- 
mand. This personal service, however, as early as the reign of 
Hcnru II. de gene rated into pecuniary commutations or aids; and at 
length all military tenures were entirely abolished by stat. 12 C. 2 + 
c. 24. 

Other measures were also pursued for the internal defence: of the 
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kingdom; which terminated in the establishment of the Militia, as at 
present regulated by our statute law. See title Militia* 

When the nation was engaged in war, more veteran troops and 
more regular discipline were esteemed to be necessary, than tould 
be expected from a mere militia. And therefore at such limes more 
rigorous methods were put in use for the raising of armies, and the 
due regulation and discipline of the Soldiery, which are to be looked 
upon only as temporary excrescences bred out of the distemper of 
the State, and not as any part of the permanent and perpetual laws of 
ihe kingdom. Martial Jaw has been said to be, in truth and reality, no 
law, but something indulged rather than allowed as a Jaw. The ne- 
cessity of order and discipline in an army is the only tiling which can 
give it countenance; and therefore it ought not to be permitted in 
time of peace, when the King's courts are open for all persons to re- 
ceive justice according to the laws of the land. Wherefore, Thome* 
Earl of Lancaster^ being condemned at Pontefroctj 15 Edw. II. by 
martial law, his attainder was reversed (I Ed. 3.) because it was done 
in time of peace* The petition of right (3 Cur, l.) enacted, that no 
Soldier shall be quartered on the subject without bis own consent; 
and that no commission should issue to proceed wit Inn this land ac- 
cording to martial law. And after the Restoration, King Chart?* II. 
kept up about five thousand regular troops, by his own authority, for 
guards and garrisons; which King Jamts 11. having by degrees in- 
creased to no less than thirty thousand, all paid from his own civil 
list; it was made one of the articles of the Bill of Rights, that the rais- 
ing or keeping a standing army within the kingdom in time of peace, 
unless it be with consent of Parliament, is against Jaw. oVaf* 1 W* & 
&£ at. 2, c. 2 t 

But, as the fashion of keeping standing armies has of late years 
universally prevailed over Jiurofie y it has also, for many years post, 
been annually judged necessary by our Legislature, to maintain, even 
in time of peace, a standi ng body of troops, under the command of 
the Crown; who are, however, i/tao facto disbanded at the expiration 
of every year, unless continued by Parliament. 

To keep this body of troops in order, an annual act of parliament 
passes, i4 to punish mutiny and desertion, and for the better payment 
of the army, and their quarters." This regulates the manner in which 
they arc to be dispersed among the several innkeepers and victual- 
lers throughout the kingdom; and establishes a law martial for their 
government. By this, among other things, it is enacted, that if any 
Officer or Soldier shall excite, or join in any mutiny, or, knowing of 
it, shall not give notice to the commanding officer; or shalJ desert, or 
list in any other regiment, or sleep upon his post, or leave it before 
he is relieved, or hold correspondence with a rebel or enemv, or 
strike or use violence to his superior officer, or shall disobey his law- 
ful commands: such offender shall suffer such punishment a* a Court 
Martial shall inflict, though it extend to death itself. See title tXurt 
MartmL 

However expedient the most strict regulations may be in time of 
actual war, yet, in times of profound peace, a little relaxation of mili- 
tary rigour would not, one should hope, be productive of much in- 
convenience. And, upon this principle, though by our statute laws 
(still remaining in force, though not attended to) desertion in time of 
war is made felony, without benefit of clergy, and the offence is tria- 
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iilc by a jury, and before justices at ihc common law; yet by our mi- 
litia laws, a much lighter punishment is inflicted for desertion in fine 
oi peace. But our mutiny act makes no such distinction: foralry ofthe 
faults above -mentioned arc, equally at all times punishable with death 
Usc!f, if a Court partial shall think proper. This discretionary powcrof 
tht: Court Mania! i> indeed to be guided by the directions of the 
Crown; which, with retard to military offences, has almost an abso- 
lute legislative power. " His Majesty*" says the act, « may forift ar- 
ticles of war, and constitute Courts Martial} with power to try any 
cvirii L! by such articles, and iiitik't penalties by sentence or judgment 
of me same, 11 

i*ut lis Soldiers, by this annual act, are in some respects put in a 
woriic condition than any other sub j eels, so by uic humanity of our 
standing tews, they arc in other cases put in a much better. By mat. 
43 Eiiz. c. 3. a weekly allowance is to be raised in everj countv, fur 
the relief of Soldiers that are sick, hurt, and maimed; and the royal 
hospital at Chelsea is established For such as are worn out in EJieii" 
duty. Officers and Soldiers, that have been in the King's service, are, 
by several statutes enacted at the close, or during the continuance of 
wars, at liberty to use any trade or occupation they are fit for, in 
any town in the kingdom, (except the two universities,) notwithstand- 
ing any statute, custom, or charter to the contrary. And Soldiers in 
actual military serviee may make nuncupative wills and dispose of 
their goods, wages, and other personal chattels, without those forms, 
solemnities and expences, which the law requires in other cases. Slate. 
30 Car. %£i-Bi 5 W. & t, 21. fj ,6. Sec title Wm. 

By 46 Geo. 3. r. 69. for making better provision for Soldiers, it is 
declared that Soldiers shall, in consequence of their service for a cer- 
tain number of years, be entitled to such pensions as shall be fixed in 
the regulations ordered by his Majesty, in force at the time of their 
enlistment. These pensions arc under the management of the Com- 
missioners of Chelara Hospital: and are* under their direction, paya- 
ble throughout the country bv the Receiver General of the Land Tax, 
6cc. 

During war, Foreign So/cfiers have been occasionally admitted into 
the British service, and in such cases Commissions have been allow- 
ed to be granted by bis Majesty to foreign officers.- — Sec the acts, 
£5 3. c. 75: 46 G. 3. c. 23. 

The following statutes seem most of them in force, though in a 
great measure* if not entirely, superseded by the provisions of the 
mutiny act, and Olbdf acts before alluded to r 

The Stat* 7 IL-u. 7, <\f/.\ I . enacts, that if a captain shall not have 
the whole number of his Soldiers, or not pay them . their chic wag-en 
within six days after be hath received it, he shall forfeit all his goods 
arid chattels, and suficr imprisonment. The statu I Jac. \, cafi, 4. or- 
dains, that if any person go beyond sea, to serve any foreign prince as 
a Soldier, and he do not take the oath of allegiance before he goes, 
it is felony; and if lie is a gentleman or officer that is going to serve a 
foreign Prince, hu is to be bound with two sureties not to be recon- 
ciled to the sec of -ft&JMf, &c- nr it will be felony. 

By sial. 31 Car. 2. r. L no Soldier shall be quartered on any per- 
sons without their consent: and inhabitants of places may refuse to 
quarter any Soldier, notwithstanding any order whatsoever* 

By vtat> 3 Geo, I . c* 2. no Soldier shall be taken out of the softici 

Vol. Vt O 
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by any process, except it be for some criminal matter, or for a real 
debt amounting to 101, of which affidavit is to be made; and if any Sol- 
dier bo otherwise arrested, a Justice of peace, by warrant under his 
hand, shall discharge him: Yet the plaintiff may file an appearance in 
an action of debt, upon notice thereof given, and proceed to judgment 
and execution, other than against the body of such Soldier. A Ser- 
jeant in the guards cannot be arrested under 10/. I 1177*. 216, 

I F Ltny subject, here or in Ireland) shall list or enter himself, or any 
one procure him, to go beyond the seas with an intent to be enlisted 
»s a Soldier to serve tiny foreign Prince or State, without leave of his 
Majesty, he shall be guilty of felony; but if such person listed, in 
fourteen days after, discover, upon oath before any Justice, Sec- fche 
person by whom he was drawn in, so as he may be apprehended and 
convicted, the party discovering is to be indemnified.— Stat. 9 Geo. 2. 
r. 30. 

SOLE CORPORATIONS; See Corporation, 

SOLET ET DEBET; Vide Debet et Solet. 

SOLE TENANT, solus tenens.] He that holds land by his own 
right only, without any other joined; and if a man and his wife hold 
lands for their lives, with remainder to their son for life; here the 
man dying, the lord shall not have an hcriot, because he dies not sole 
tenant. Kitch. 154, 

SOLICITOR, Solicit ator.^ A person employed to follow and take 
■ are of suits depending in courts of equity. Solicitors are to be sworn 
and admitted by the judges, like unto attornies, before they shall prac- 
tise in the common laiv cuvrts; and attornies may be admitted Solici- 
tors in the courts of equity, kc. Stat. 2 Geo. 2. cap. 23. See title At- 
torney. 

There is also a Solicitor-general to the king, who is a great officer 
next the Attorney-general. See title Precedence. 

SOLI DATUM, Used in the neuter gender, is taken for that abso- 
lute ri^ht or property which a man hath in any thing. Malm&b. lib. J, 

SOUNUS TEHRjE. In dotntsday book, tins word is only used 
in JCentt and no other county, Svpiem salmi terra: sunt If caeucatx. 
I Inst. foL 15. According to this computation soknm tcrrx U about 
160 acres, and 7 nolini are about 1 120 acres, which is less than 17 ca- 
rucatXy for at the lowest car uc at a terra is 100 acres. But lord Coke was 
of Qpinion, that it did not consist of any certain number of acres. Tins 
■void &oiitiu6 was probably from the Sax. *u/k a plough, but what quan- 
tiiy of land this satin, suiting , or swotit/g did contain is not so easily 
determined, It seems to have been the same with a plough-land; so 
that in domenday, se dtfcndit pro una actino t is, it is taxed for one co- 
rticate or plough-land. CovjetL 

SOLLER or SOLAR, solarium.] A chamber or upper room. Cow* 
dt. 

SOLVENDO ESSE, A term of art, signifying that a man hath 
wherewith to pay, or is a pet son solvent. 

SOLVERE PCENAS, To pay the penalty; or undergo the punish- 
ment inflicted for offences. 3 Safc 32. 

SOLVIT AD DIEM, A plea in an action of debt on bond. Sec. 
lhat the money wit ftaid at the day limited. See titles Bond; Pay- 
ment. 

SOLUTIONIS mititit parliament}, and solutione fvodi burgens. 
fi&riiatnenii) writs whereby knights of the shire and burgesses might 
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recover their wages or allowance, if it were denied, Stat, 35 //, 8. c. 
II. See title Parliament. 

SON ASSAULT DEMESNE, A justification in an action of as- 
sault and battery; because the plaintiff made the first assault, and what 
the defendant did was in his own defence. 2 Lit. Abr. 523. See titles 
Assault; Pleading. 

SONTAGE, A tax of Forty shillings heretofore laid upon every 
knight's see. Stow, fi. 284< 

SOPE, Is one of the many articles liable to the duty of excise, See 
that title. 

SORCERY; See Conjuration. 

SORNoRS, (Sojourners) such masterfully (forcibly) take meat 
and drink, from the Ring's people without payment. An offence for- 
merly punishable with death. Scotch Law Diet. 

SORS, In sums of money lent upon usury, the principal was an 
tiently called Sors, to distinguish it from the interest. Ptijt^h Collect. 
ii. 161. 

SORUS ACCIPITER, A sor, or soar hawk; King John granted 
to Robert de Hose, land in Be rton of the honour of Nottingham^ to be 
held by the service of yielding the King yearly one soar-hawk, £*c. 
Corfu tar. £, Edmund MS. 

SOTHAIL* or SOTHALE, Is conceived to be mistaken for Sco- 
tale. Bract, lib. 3, 

SOTHSAGA, or SOTHSAGE, An old word signifying history: 
From the Sax. &oth y vetum, and saga, testimonium; for all histories 
should be true, or true sayings; from hence we derive our English 
word soothsayer. Cornell. 

SOVERAIGN, or SOVEREIGN, A chief or supreme person, 
one highest of all; as a King, Sec. 

Sovereign, a piece of gold coin current at22*. anno 1 H 8. when 
by indenture of the Mint, a pound weight of gold of the old standard 
was to be coined into twenty -four Sovereigns: Anno 34 //. 8. Sove- 
reigns were coined at 2Q$. a-piece and half Sovereigns at 104* But 
anno 4 Ed. 6. the Sovereign of gold passed for 24s. and ciuno 6 Ed. 6. 
at 30s. 

SOVEREIGN POWER, or SOVEREIGNTY, By this is truly 
meant the power of making laws; for, wherever that power resides, 
all others must conform to, and be directed by it, whatever appear- 
ance the outward form and administration of the government may 
put on. For it is at any time in the option of the legislature to alter 
that form and administration by a new edict or rule, and to put the 
execution of the laws into whatever hands it pleases. And all the 
other powers of the state must obey the legislative power in the ex- 
ecution of their several functions, or else the constitution is at an end. 
1 Comm. 49. Jn our constitution the law ascribes to the King the at- 
tribute of sovereignty, but that is to be understood in a qualified sense* 
/. c. as supreme magistrate, not as sole legislator, as the legislative 
power is vested in the King, Lords, and Commons, not in any one of 
the three estates alone, See this Diet title Parliament. 

SOUL-SCOT, A mortuary is so called in the laws of King Canute* 
c. 13. See title Mortuary. 

SOUND, A narrow sea; as Mare Balticum, the Sound; and to 
bound is to make trial how manv fathom a sea is deep. Mtreh. Dirt. 

SQUTH-DOOR; S*c Suihdure. 
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SOUTH-SEA ANNUITIES; See Sutii/i-Sai Lomftamj. 
South -Ska Bonds, Sickling them made felony! star, 2 Geo. 2. r* 
25- sect. 3. 

South -Sea Company j A company of merchants trading to the 
SoutA-Sea* They we re incorporated, on lending the government ten 
millions of money towards flaying the debts oi" the army, £cc They 
may purchase lands nol exceeding 1000/. jier annum; and besides an 
interest for the money advanced the government, SOGCtf. a-year is to 
he pair! them out ul the funds towards the management of this Com- 
pany: But see hbgL 24 Geo. 2. c. II. The corporation shall have the 
sole trade from the river Oraon&ko (called Aranoka in the act) on the 
east side of Ami dca to-the southermost part of Terra del Fuego f and 
from • hence through the ^V:\7.'-.SVr.\ b"r. And the company to be own- 
ers of all islands, ports, &c. they can discover. $(at. 9 Ann. c> 21. By 
47 G. 3. 1„ r, 23, so much of this act 9 «tfww» as vested in the 
company the exclusive trade, was repealed as to ail places which then 
were, or should at any time thereafter, be belonging to or in the pos- 
session, or under the dominion or protection of his Majesty, his heirs 
and successors. See also $tats t 10 Ann. c. 30: 1 Geo. 1. sr. 2. c. 21: 3 
il<a. 1. c. 9: 5 Gfca. t. c. 6 <7<o. L* 4. 7 GYe. 1. c. 5; S GYo. I.e. 
22. as to the establishment of the Company and regulation of its stock, 
And further, elat. 24 Geo, 2. e, 11. for reducing the interest upon the 
capital stock or the South-Sea Company, from the time, and upon the 
terms therein mentioned, and for preventing of frauds committed by 
the officers and servants of the said Company; and star* 26 Geo. 2. c. 
1 6. for reducing the number of directors of the said Company) and for 
regulating the election of the governors and directors of the said 
Company. 

Creation of the old So«/A-A\a Annuities — Sean. 9 Geo. 1. c. 6. § 3: 
3 Geo. 2, c. 16. — .Redemption of South-Sva annuities out of sinking 
fund, stats. 4 Geo. 2. e. 5: 6 Geo. 2. c. 25: 9 Gee. 2. c. 34: 10 Geo* 2. 
c. 35* — New Soueh-Sta annuities created, xtat. 6 Geo. 2. c. 28.— 
Restrained from issuing bonds without a general courts mats. 6 Geo. 
2. c. 28. § 26; 7 Geo. 2, c. 17. The Company continued till the annui- 
ties shall be redeemed, Mat. 24 Geo. 2. c. 2. § 31. The first and se- 
cond subscribed ^ - V, unr-miics to be consolidated, *wt. 25 Geo, 
2. c. 27. § 26. See further, title Thxcf, 

SOUTH WARK, Sec title London. 

SOWLEGROVE, An old name of the month of February, so call- 
ed by the inhabitants of South Wale*, 

SOW MING and Rorjnd;>£; (or Scorning and Rooming;) The ap- 
portioning or placing of cattle on a common, or goods in a house, 
according to the respective i iithts of various parties interested. Scotch 
Law Vict. 

SOWNE, From the Fi\ Sou-venue> remembered. A word of art 
used in the Exchequer, v lu re entreats that sowne not, are those that 
the sheriff cannot levy, viz. Such estreats and casualties are not to be 
remembered, and run not in demand; and estreats that sowne, are 
such as he may gather, and are leviable. Stat. 4 Hen. 5 + c. 2: 4 Xn&t. 
107. 

SPA DARIUS, for Sfutfharius, A sword-bearer* Blount. 
SPATA1 PL AC ITU M, A court for the speedy execution of jus- 
tice on military delinquents. Urad, Append* But. Engl. 43. 
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SPATULARJA, Is numbered among the holy vestments, Bsc, in 
Alon, Jing t iii. 33 L 

SPAWN AND FRY OF FISH; Sec title Fish. 

SPEAKER OF THE PARLIAMENT; See tide Parliament 
VIL 

SPECIAL OCCUPANT; See title Ocvufttncy. 

5 P E C 1 A LT V, Sfi et tails a v . ] A bon d, oil ] , o r s u c h li ke in st ru men t : 
a writing or eked, under the hand and seal of the parties. Lit. These 
are looked upon as the next class of debts alter those of record; be- 
ing confirmed by special evidence under seal. 2 Comm. c. 30. p. 465. 
See titles Bond; Deed; Executor V 6. 

S PLC II 1C LEGACIES; See title Legacy 2. 

SPECIFICATION; See Patent. 

SPECIFIC RELIEF IN EQUITY; See titles C&aneery; Equity. 

SPELEUM, The cell ol"a monk, Malmxb. lib. 3. 

SPICES, Arc among the numerous articles liable to duties of 
Cummins; and subject to regulations, to avoid frauds both in pay- 
ment of the duty and manufacturing the article; by a variety of sta- 
tutes. 

SFIGURNEL, Sfbgurnclluii.~\ The sealer of the King's writs, from 
the Sax. ^iicttrran^ to shut up or inclose: but the following original 
has been given of this word, that Craifridux 8/dgurncl being by Kinp- 
Hen. II L appointed to be sealer of his writs, was the first in that of- 
fice; and therefore in after-times tho persons that enjoyed the office 
were called Spigurnels. Pat. 1 1 H. 3; 4 Ed?t>. L Tin* office was also 
known by the name of SfiicumantUi or Exfiicumantiaj and Oliver de 
Standard held lands in Ncttlebtd in Cam. Oxon. per Serjuntiam SpjU 
umantiac in CcxccHavh Domini Regis, Q7 Ed. !, 

SPIN AC I UM, A sort of vessel which we now call a Pinnace, 
Knight. Ann. 1338, 

SPlNDULjE, Were those three golden pins which were used 
about the arch iepisco pal pall; and from thence Sfiindulaius signified 
to be adorned with the pall. Du-Cange. 

SPINSTER, An addition in law proceedings usually given to all 
unmarried women; and it.is a good addition for the estate and degree 
of a woman. See title Abatement I. 3. (c.) 

SPIRITUAL CORPORATIONS; See Corf titrations. 

SPIRITUAL COURTS; See title Courts Ecclesiastical . 

SPIRH L ALLIES of a BiSHOP: See Guardian ofW& >> 
■! unities. 

SPIRITU ALTY, The Clergy of England. 

SPIRITUOUS LIQUORS; See title Ex i • . 

SPITTLE-HOUSE, A corruption from Hospital; or it may be la- 
ken from the Teuton. S/titaf, an hospital or alms-house: It is men- 
t toned in xtat. \$ Car. 2. c 9. 

SPOLIATION, sfioliatio,'] A writ or suit for the fi uits of a chore ! i 
or the church itself to be ^ued in the Spiritual Court, and not in the 
temporal; that lies for one incumbent against another, where they 
both claim by one patron, and the right of patronage doth not come in 
question; As if a parson be created a bLhup, r.nd huth dispensation 
hold his benefice, and afterwards the patron presents another incum- 
bent, who is instituted and inducted; now the bishop may have a Spo- 
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Hat ion in the spiritual court against the new incumbent because they 
both claim by one patron* and the right of patronage doth not come 
in debate; and for that the other incumbent came to the possession of 
the benefice, by the coarse of the spiritual law, viz; by institution and 
induction; for otherwise ii he be not instituted and inducted, a Spolia- 
tion lies not against him, but writ of trespass, or assise of novel dis- 
seisin, P. A" B, 36, 37. — So it is where a parson that hath a plurality 
accepts oi another benefice, by reason whereof the patron presents 
another clerk, who is instituted and inducte d; in this case one of them 
may have Spoliation against the. other* ami then shall come in ques- 
tion whether he hath a sufficient plurality, or not: And it is the same 
of deprivation, &c. Terms dc Ley. And see 3 Comm. c, 7,fi> 90. 

S i J O N T K-O B L AT A , A free "gift or present mthe King. 

SPORTULA, Gifts and gratuities, forbidden to be received by the 
clergy. 

SPOUSALS; Sec Espousals. 

SPOUSE-BREACH, Adultery, as opposed to simple fornication: 
The Lady Katharine was accused to the King of incontinent living 
before her marriage, and of Spouse-breach after the marriage. Fair 
jtHt Men, ii. 540. 

SPRINGING USES, or Contingent uses; Sec title Uses. 

SPULLLRS OF YARN, Persons that work at the spoleor wheel, 
or triers of yarn to see that it be well spun, and fit for the loom. Stat. 
I Mar. st. I. c. 7. 

SPULZ1E, S/iolicttio.^ The taking- away or meddling with movea- 
bles in another's possession without the consent of the owner, or au- 
thority of law. Seo'c/i Law Diet. 

SPU R-RO Y A L, Sfiurttrcum a ure urn. j An antient gold coin. Pa- 
YOth.-Antiq. 321. 

SQU ALLEY, A faultiness in the making; of cloth. Stat. 43 Eliz. t* 
10, Sec ftovjey* 
SQUIBS; See /■'h-r--,"^rk^. 
STABBING; See title !!■..■..■-,<(<■ Ill, 2, 

STABILIA, A writ called by that name, on a custom in Aorw.v- 
dij, that where a man in power claimed lands in the possession of an 
inferior, he petitioned the Prince that it might be put into his hands 
till the right was derided; whereupon he had this writ, Breve de S/abi- 
Ha: To tins a charter of King Hen, L alludes in Pryn*s lib. JngL 
tarn. \. p, 1204. 

STABILITIO YEXATIONIS, The driving deer to a stand, 
Stabtiitas, the place where one ought to stand in hunting. Leg-. H. 
I. c \7. 

STABLE- ST AND, Stabiiis slario^ -vet &fan$ in stabulo^] Is where 
a man is found at his standing in the forest, with a cross or long bow 
bent, ready to shoot at any deer; or standing close by a tree, with 
greyhounds in a leash, ready to slip: And it is one of the four evi- 
dences or presumptions, v, hereby a person is convicted of intending 
to steal the King's deer in the forest: the other three are dog-draw, 
back-bear and bloody-hand* MamvQod t fiar. 3 + cafi. \B. 

STACK, A quantity of wood three feet long, as many feet broad, 
and twelve feet high. ALrch. Dirt. 

STADIUM, A furlong of bad; the eighth part of a milrv ®me?~ 
d&fr. 
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STAFF-HERDING, The following of cattle within a forest. And 
where persons claim common in any forest, it must be inquired by 
the ministers Whether they use Staff-herding, for it is not allowable 
of common right; because by that means the deer, which would other- 
wise come and feed with the cattle, arc frightened away, and the 
keeper or follower will drive the cattle into the best grounds, so that 
the deer shall only have their leavings: therefore if any man who hath 
eight of common, under colour thereof use Staff-herding, it is a cause, 
of seizing his common till he pay a fine for the abuse* L Jon. Heft. 
282. 

STAGE-COACHES; See Coaches. 
STAGE-PLAYS; See Piayhou&v. 

STAG! A RIDS, A resident; as J. 13. Canonic us, <J* Stagiarius 
Sancri Pattli^ a canon residentiary of St. Paul's church* HisL EccL & 
PauL But this distinction was made between rv&identia/titisy and JSta- 
giariiin: Every canon installed to the privileges and profits of resi- 
dence, was re&idrntiarius; and while he actually kept such stated re- 
sidence, he was Siagiarius, Stutut. Eecles. Pautin. M&. 44. Stagia- 
ritiy the residence to which he was obliged; Stagiari r tQ keep resi- 
dence, 

ST AGNES, Stagna.'] Pools of standing water. Sr<it. 5 Etiz. c. 21, 
A pool consists of water and land; anrl therefore, by the name of Stag- 
num^ the water and land shall pass also. Inst, 5. 

STAL-BOAT, A kind of fishing boat, mentioned in stat. $7 Eliz, 
c. % 1 . 

STALKING, The going gently sLep by step, under cover of a 
horse. See. to take game; none shall stalk with bush or beast to any 
deer, except in his own forest or park, under the penalty oi \Qf. Stat. 
\9 N. 7> c. ll. 

STALKERS, Certain fishing-nets. See stat. 13 Si 2. c. !y r 

STALLAGE, Statiagiutn y from the Sax, xtal. i. c. stabutum statio.^. 
The liberty or right of pitching and erecting Stalls in fairs or markets: 
or the money paid for the same. Ktnnrt's (J loss, 

STALLAR1US, is mentioned in our historians, and signifies fira- 
fectua stabuli; it was the same officer which we now call master oi" 
the horse. Sfielm, Sometimes it hath been used for him who hath a 
Stall in a market. Elela, lib. 4. c. 28. 

STAMP-DUTIES, A branch of the perpetual revenue of this 
kingdom. (See title Taxes,} They are a tax imposed upon all parch- 
ment and paper whereon any legal proceedings, or private instm- 
me tits of almost any nature whatever, are written: and also upon !i* 
cences for retailing wines, letting horses to hire, and numerous other 
purposes; And upon all iJmanacs, news-papers, advertisements,, 
cailds, dice, and pamphlets containing less than six sheets of paper. 
These imposts arc very various, according to the nature nt tht: tiling 
stamped or taxed, rising gradually from one penny to ten founds; 
(and indeed in many cases, as legacies^ ad 'minis trations^ conveyoricesM 
Lc. to an amount proportioned to the property conveyed.) The first 
institution of the Stamp duties was by stat. 5^6 W. & M c. 21; and 
they have since been increased to an amount which nothing but the 
absolute necessity of their being imposed eould prevent us from styl- 
ing enormous* These duties are managed by commissioners appoint- 
ed for the purpose* They now extend to such an astonishing variety 
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of articles, and depend on such a multiplicity of statutes, winch are 
coftttnuallv varying (by increasing) the amount, that no t;ible 01 cam>* 
fiqndium which could be framed would! probably he of any service to 
die reader after one session of Parliaments nor would it !>e consistent 
with the general nature of this work, to enter inxo any further eluci- 
dation of the subject. 

STAND, A weight from two hundred and a half to three hundred 
of pitch. Merc ft. Diet. 

STANDARD, From the Fr, Eatandart, he. signumy-uexillum.) In 
the general aignilkuiiou, is an ensign in war. And it is used for the 
.landing measure of the King, to the scantling whereof all the mea- 
sures in the land are or ought to be framed, by the clerks of markets, 
aulnagcrs, or other officers, according to Magna Carta and divers 
statutes. This is not without good reason called a Standard, because 
it standeth constant and immoveable, having aJl measures coming to- 
wards it ibr their conformity; even soldiers in the field have their 
standard or colours, for their direction in their march, Sec. to repair 
to. Britton, c. 30. There is a Standard of money* directing what 
quantity of fine silver and tjold, and how muchyallay, are to be com* 
tuined in coin of old sterling, £cc. And SU"aHi,.rd of pine, and silver 
manufactures. «5>/a/. o Geo. J, c. ll> See titles Gold; Monet/} Allay; 
f I r eigh i 9 and Measure^ &c. 

STAND AliDUS, True Standard, or legal weight or measure. — • 
Cariular S. Edmund. MS. 268. 

ST AND EL, A young store oak-tree, which in time may make 
Umber? and twelve such young trees are to be left standing in every 
acre of wood, at the feiling thereof, by stat. 35 //, S. c. 3 7.— And see 
£ ; j . 13 EJiz. r. 25. § IS; and this Diet, title Wood, 

STANDING- ARMY, Not to be kept in time of peace without 
consent of Parliament. Stat, 1 TV. c3" M. sc$s. 2. c. 2. See title Soi- 
rihrs. 

STAN LAW, A stony hill. JJomesd, 

STANNARIES, Stannuriay from the Lat.*/fi?i«yw, tin.] The mines 
?nd works where Tin metal is got and purified; as in Cornwall and 
Devonshire, £5Y. Camden Britt. 199. The tinners are called Stanna- 
ry-men. 

Stannary Courts in Dez>onsAire and Oar^ivjally for the administra- 
tion of justice amonc/the tinners therein, are Courts of Record, hut of 
i. private and exclusive nature, They are held before the Lord War- 
\ Lj anu his substitutes; in virtue of a privilege granted to the workers 
in the tin-mines the re ■ to sue and be sued only in their own courts, 
that they may not be drawn from their business, which is highly pro- 
vable to the pub he, by attending their law suits in other courts, 4 
Inst. 232. The privileges of the tinners are confirmed by a charter 
>J Kd. h and fully expounded by a private statute, (sjiven at length 
in PJnsf. 2.1 2.J 50 Ed. 3, which has since been explained bv a public 
act &tat. 16 Car. 1. c. 1 5. 

Ml tinners an<| labourers in and about the Stannaries shall, during 
the time of their working therein, bona Jide, be privileged from suits 
of other courts, and be only impleaded in the Stannary Court; in all 
mutters, excepting gleas of tend life, and member. No writ of error 
sics from hence to Sny court in IVexintitistcr hall: But an appeal lies 
from the steward of the court to the under- warden, and from him 
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to the lord warden; and thence to the privy council of the Prince of 
Wales, as Duke of Cornwall, when he hath had livery or investiture 
of the same; and from thence the appeal lies to the King himself in 
the last resort. 3 Comm. c. 6. 79, 80. cites 4 Inst. 230, 231:3 Bultt. 
1S3: Bo dr. Hist. Corjiw, 94. 

Transitory actions between tinner and tinner, &c. though not con- 
cerning the Stannaries j or arising therein, if the defendant be found 
within the Stannaries, map be brought into these courts, or at com- 
mon law; but if one party alone is a tinner, such transitory actions 
w hich concern not the Stannaries, nor arise therein, cannot be brought 
in the Stannary-courts. A> Inst. %5 1 . Labourers in the Stannaries 
may recover their wages before Justices of peace- Stat. 27 Geo. 2. 
c. 6* 

By stat. 42 G. 3. c. 72. a body of miners arc directed to be raised in 
Cornwall and Devon and disciplined (during war) in the same man- 
ner as militia men; under the command of ihe Warden of the Stan- 
naries. 

STANNARIUS, A pewtcrcr or dealer in tin; of or belonging to 
tin. Lit. Diet. 

STAPLE, Stajiuhtm .~\ From the Fr. estaflc, i. c. forum vivar ium, a 
market or staple for wines, which formed the principal commodity 
of France; or rather from the Germ, sfaftuten, which signifieth to ga- 
ther, or heap any thing together: in an old French hook it is written 
a Calais Extafte dc la Laine, See. i. e. the Staple for wool: And with 
us, it hath been a public mart appointed by law to be kept at the fol- 
lowing places, Tf'r. Westminster) York, Lincoln, Newcastle, Norwich, 
Canterbury., Chichester, U'ineliester, Exeter, and Bristol, &c. A Sta- 
ple Court was held at the Wool Staple in West?ninster, the bound'* 
whereof began at Tcm/ilc-Bar and reached to Tut lull; in other cities* 
and towns, the bounds are within- the walls; and where there are no 
wails* they extend through all the towns; and the court of the mayor 
of the Staple is governed hy the law merchant in u. summary way, 
which is the law of the Staple, 4 Inst. 235. Sec stat. Ed. 3. st. 2. 
The Staple goods of England are wool, woolfels, (or skins,) leather, 
lead, tin, cloth, butter, cheese, fc?V- as appears by the statute 14 JR. S. 
c. L Though some allow only the live first; and yet of late Sta- 
ple goods are generally understood to be such as arc vendible, of any 
kind, and not subject to perish, See Statute Staple; Customs on Alet- 
ehandise, 

STAR, Starrum, a contraction from the Hcbr. she tar, a deed or* 
con tract. J AH the deeds, obligations) &c. of the Jews, were antiently 
called Stars, and written for the most part in Hebrew alone, or in He- 
brew and Latin; one of which yet remains in the treasury of the Ex- 
chequer, written in Hebrtw, without points, the substance where of is 
expressed in Latin just under it, like an Englisb condition under a La- 
tin obligation: This bears date in the reign of King John; and many 
Stars, as well of grant and release, as obligatory, and by way of mort- 
gage, are pleaded and recited at large in the Plea-rolls. Patch. 9 Ed. 
L See Star-Chamber. 

In one of the statutes of the university of Cambridge, ihe antiquity 
of which is not known, the word starrum is twice used for a schedule 
or inventory. 4 Comm. c. 19./;. 266, n. 

STAR AND BENT; See title Sea Ranks. 

STAR-CHAMBER, Camera steltata, otherwise called Chambrr 
Vol. VL P 
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des estoijtles.] A Chamber at Westminster so Called, (as Sir Thorn** 
Smithy de Refi. dnglor. lib. 2, e* 4> conjectures,) because at first the 
ceiling thereof was adorned w ith images of gilded Stars, And in the 
atat. 25 Hm. #. c. 1 . it is written ihe Starred Chamber. It was or- 
dained by stat. 3 Hen. I.e. 1. and 21 Hen. 8. c. 2. That the Chancel- 
lor* assisted by others there named, should have power to punish 
routs, tints, forgeries, maintenances} embraceries, perjuries, and 
other such misdemeanors as were not sufficiently provided for by the 
common law, and for which the inferior Judges w ere not so proper to 
give correction. 

But by stat, 16 Car. 1. c. 10. this Court, commonly called the Star- 
chamber, and all jurisdiction, power, and authority thereto belonging 
are abolished. CowelL 

Motfoy and Black-stone seem to think it wus called the Star-cham- 
ber, because the recognizances which the Jews formerly entered 
into, to the Crown, and which were called Stars, were kept in that 
chamber. See ante> Star, 

See 4 Comm. c. 19. in the notes, for some particulars relative to 
this Court. Hudson's Treatise of the Court of Star-chamber, there re- 
ferred to, is now published at the beginning of the second volume of 
Collectanea Jttridica. 

STARCH and STARCH POWDER, Arc articles subject to the 
duties and controul of the Excise^ and liable to several regulations 
accordingly, by various statutes. Thus, Starchmakcr* arc to make use 
of square or oblong boxes only, for boxing and draining green 
Starch, before it is dried in the stove, under the penalty of 10/. and 
shall give notice to the officers for the duties, when they box and dry 
their Starch: and not remove the Starch made, before it is weighed, 
and an account taken thereof, on pain of forfeiting 501 1 Officers may 
search for Starch concealed, by virtue of a Justice's warrant) and 
seize the same, l?c. A penalty is likewise inflicted on makers of hair- 
powder, perfumers, peruke-makers, barbers, Remixing any powder 
of alabaster, chalk, lime, 1&c. with Starch-powder, or making hair- 
powder of any other materials than powder of Starch. And makers of 
powder for hair, arc to make entries of their work-houses at the of- 
fice of Excise > kc. kc. 

STATED DAMAGES; Sec titles Damages; Bands} Covenant. 
Sec* 

STAT ICRS, Stance^ sclent ia f lender a m~\ Knowledge of weights 
and measures; or the art of balancing or weighing in scales, Mcrcjt, 
Diet. 

ST ATI OX~ ARILS; The sain c as Stagia tin 

STATU ARIUM, A tomb adorned with statues. Xngulfth. 85 3. 

STATUS DE MANERIO, The slate of a manor: All the tenants 
v ith in the manor, met in die court of their lord to do their customary 
suit, and enjoy their rights and usages, were termed cmnis Status d'r 
manprib. Paroch. AnUq. 456. 

STATUTE. 

Statutvm,] Has divers significations: First, it signifies an act of 
Parliament; and Secondly, it is a short writing called a Stattite-Mtt- 
thttnt} or Stat ui e-Stajdey (see those titles,) which arc in the nature of 
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bonds, tefc, and called Statutes, as they arc made according to the 
form expressly provided in certain statutes. 

The Acts of Parliament, Statutes or Edicts, made by the 
King's Majesty, by and with the advice and consent of the Lords 
Spiritual and "Temporal and Commons in Parliament assembled, 
compose the Ltgea Script*, the written laws of the kingdom. The 
earliest Statute of which any record exists is the statute of Glo&tcr 
G Ed. I which is entered on a Statute roll at the tower, — There arc 
six of these rolls, the latest containing the Statutes of 12 Ed. IV. the 
previous Statutes of Merto??, 20 Hen. Ill: MarteAerge t 52 Hen* III,* 
and Webtntmatbr t/i<r Jirst, 3 Ed. I. at e found in all printed collections, 
and in numerous antient manuscripts of the Statutes* All printed 
collections of the Statutes are preceded by Magna Carta* 9 Ben. J 1 J . 
as confirmed and entered on the Statute roll of 25 lid. I. or the char- 
ter roll, 28 Ed. I. and that charter litis now the force of a statute] and 
bad such force, if not at the time of its being granted, certainly very 
soon after. 

The mode of making these Statutes is stated undertime Parliament, 
Div. VII. — To what is there said we may here only add, that the 
royal assent, when given, is indorsed upon the several acts. That till 
the reign of Rich. J II. all the Statutes were eithcrin Ert-nch or Eatin, 
And that by star. 33 Geo. 3. c. 13. it is enacted, that when the opera- 
tion of an act of Parliament is not directed to commence from any 
time specified within it, the clerk of the parliaments shall indorse 
upon it the day upon which it receives the royal assent: (and which, 
since this act, is added, in the printed Statutes immediately after the 
title;) And that day shall be the date of its commencement,. This Sta- 
tute has obviated much inconvenience (not to say injustice) which 
arose from the former maxim, that an act of Parliament operated 
front the first day of the session; the whole session, like the whole 
term, being considered as one day; and thus many Statutes had the 
force of ex post facto laws. 

The method of citing these acts of Parliament is various. Many of 
our antient Statutes are called after the name of the place w here 
the Parliament was held that made them; as the statutes atJftertbn and 
Marlcbcrge [Marlborough), of Westminster, Gloucester, and W&tchc*' 
ter r Others are denominated entirely from their subject; as the Sta- 
tutes of Wales and Ireland, the Articuli Clt-ri, and the Erarqgativa 
Jicgis, Some arc distinguished by their initial words, a method of cit- 
ing very antient: As the Statute of Quia Efhjitores, and that of Cir- 
cumtfficCte slgatis. But the most usual method of citing them, especi- 
ally since the time of Edward II. is hy naming the year of the King's 
reign, in w r hich the statute was made, together with the chanter, or 
particular act, according to the numeral order, as, 9 Cfcv. 2, c 4. For 
all the acts of one session of Parliament taken together make pro- 
perly but one statute: And therefore when two sessions have been 
held in one year, w e usually mention stat. 1 . or stat. 2, Thus the 
Bill of Rights is cited, as I ty* bf M. stat. 2. c. 2; signifying that it 
is the second chapter or act, of the second statute, (or the laws made 
in the second session of Parliament,) in the first year of King Wit* 
Ham and Queen Mary. 

These Statutes, or Acts of Parliament, were antiently promulgat- 
ed by means of exemplifications thcreo*f under the Great Seal; which 
were sent to the sheriffs of the several counties, with writs requiring 
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them to be published in such places of the county as tlic sheriffs 
thought fit. Writs o£ this nature appear annexed to the statutes 
the Statute Uolls m the Tower from 6 iJJw. 1. down to the reign of 
&cnrtj V. Not very long after that time printing came inio use, and 
then the Mutates of each session were printed at the end of the ses- 
sion, and lUuft made known to the public; though proclamations were 
not entirety superseded in particular instances till a much later date. 
See the Stat. 25 Hen. 8, c.22. The L-uriiest sessional publication of sta- 
tutes was that of the acts passed in the first and only Parliament of 
Richard 111, From that time until the year 1796 these sessional pub- 
lications were the only mode of promulgation adopted; and these were 
not generally obtainable, except by private purchase, the delivery oi 
them being confined to about 1 100 copies (issued at the public cost) 
to the members of each house or Parliament, the Privy Counc il and 
some great officers of state. In consequence oi several reports made 
by committees of the House of Commons specially appointed to con* 
sidcr of the promulgation of the statutes, 5500 copies arc now dis- 
tributed throughout "the United Kingdom of Great iJrttain and Ire- 
land, to the Houses of Parliament, Great Officers and departments of 
State, Public Libraries, Courts of Justice, Sheriffs, Municipal Magis- 
trates, and Clerks of the Peace- 
We at e now to consider, 

I. Tit e differ ait Kinds of Statute*. 

II, Some general Ruies ftiUh regard to their Construction. 

I. Statutes are either general or special, public or private. A 
general or public act is an uuiversal rule, that regards the whole 
community: And of this the Courts of Law are bound to take notice 
judicially and ex officio; without the statute being particularly pleaded, 
or formally set forth by the party who claims an advantage under it. 
Special or private arts arc rather exceptions than rules, being those 
which only operate upon particular persons, and private concerns: 
And of these (which are not promulgated wiLhthe same notoriety as 
the former) the Judges are not bound to take notice, unless they be 
formally shewn and pleaded- Thus, to shew the distinction, the 
Statute 13 £Uz. t_, 10, to prevent spiritual pet suns from making 
leasts for longer terms than twenty-one years, or three lives, is a 
public act; it being a rule prescribed to the whole body of spiri- 
tual persons in the nation; but an act to enable the bishop of Cheater 
to make a lease to A* R. for sixty years, is an exception to this rule; 
it concerns only the parties and the bishop's successors; and is there- 
fore a private act. I Comm. lit trod. § 3. /t. 85, 86. 

Some Statutes (says another authority) are general, and some are 
special: And they are called general from the g-emtSf and special from 
i he species; as for instance: The whole body of the spiritualty is the 
genus, but a bishop, dean, and chapter, £5*<c, are the species: There- 
fore Statutes which concern all the clergy, are general laws; but those 
w hich concern bishops only are special. 4 Hefl* T6. The Statute 21 
//. 8. e, 13. which makes the acceptance of a second living by cjfier- 
f^ymen, an avoidance of the first, is a general law, because it concerns 
dl spiritual persons, 

All Statutes concerning mysteries and trades in general, are gene- 
ral or public acts; though an act which relates to one particular trade 
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ss,a private Statute. Dyer 7s. A Statute which concerns the King is 
a public act; and yet the ttat. 23 H. 3. concerning sheriffs, ife* is a 
private act* Plowd. 3S: Dyer 119. — It is a rule in Law, that the 
Courts at Westminster ought to take notice in a general Statute, with- 
out pleading it; but they arc not bound to take notice of particular or 
private Statutes unless they are pleaded. I Inst. 98. 

All difficulties respecting the distinction of modern Statutes, as 
public or private, arc prevented by regulations of both houses of Par- 
liament, under winch the Statutes are at present classed in three se- 
ries: 1 . Public general acts: 2. Local and personal acta to be judicially 
noticed: 3. Local and personal acts not printed. The first of these are, 
in the largest seuse of the word Public Acts. The nature of those in 
the second series is defined by the clauses respectively annexed to 
ihcm. Road acts and others of an extensive nature are made puhlic 
acts hy a clause in each act enacting, " That this act shall be deem- 
and taken to he a Public Act, and shall he judicially taken notice of 
as such by all Judges, Justices, and others without being specially 
pleaded." Inelosure Acts, Estate Acts, and such others the persons 
concerned wherein choose to be at the expeuce of printing them, have 
a clause annexed to each act, 44 That this act shall be printed by the 
printer to the Ring's Most Excellent Majesty, and a copy thereof, so 
printed, shall be admitted as evidence thereol by allJudges, Justices, 
and others/ 5 These may he called Qua&i-fiubtic acts. The acts classed 
iU the 3d series are strictly Private; being cither Naturalization acts, 
Divorce acts, &c. or, though relating to inclosures or estates, not 
having the clause last quoted annexed to them. 

Statutes are also either declaratory of the Common Law, or re- 
medial of some defects therein; or to speak more strictly, they are 
either declaratory of the old law, or introductory of a new law* 
Remedial Statutes being generally mentioned in contradistinction to 
penal Statutes. Declaratory, where the old custom ot the kingdom is 
almost fallen into disuse or become disputable; in which case the 
Parliament has thought proper, in ficrj \e tutwt rti tcatimonhnny and 
for avoiding all doubts and difficulties, to declare what the Common 
Law is and ever hath been. Thus the Statute of treasons, 25 lidiu* 3. 
&t. 5. c. 2. doth not make any new bpecies of treason; but only for the 
benefit of the subject, declares and enumerates those several kinds of 
offence, which before were treason at the Common Law* Remedial, 
or introductory, Statutes, are those which are made to supply de- 
fects, and abridge such superfluities in the Common Law, as arise 
cither from the general imperfection of all human laws, from change 
of time and circumstances, from the mistakes and unadvised deter- 
minations of unlearned (or even learned) Judges, or from any other 
cause whatsoever. And this being done, either by enlarging the 
Common Law where il was too narrow and circumscribed, or by 
restraining it where it w T as too lax and luxuriant, hath occasioned 
another subordinate division of these remedial introductory acts of 
Parliament, into Enlarging and Restraining Statutes. To instance 
again in the case of treason. Clipping the current coin of the king- 
dom was an offence not sufficiently guarded against by the Common 
Law r ; therefore it was thought expedient by &tat, 5 IHiz, c. II. to 
make u high treason, which it was not at the Common Law: So that 
this was an enlarging Statute. At Common Law also Spiritual Cor- 
borations might lease out their estates for any term of year s, till 
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prevented by the Statute 13 Eliz. r« 10. before mentioned: This was 
therefore a restraining Statute. 1 Comm. 86, 8/, 

It is remarked by Mr. Christian, that the stat. 5 ^//c. c. l is above 
referred in, hardly corresponds with the general notion either of a 
remedial j or an enlarging Statute, In ordinary legal language, re- 
medial Statutes are (as has been already noticed) contradistinguish- 
ed to penal Statutes. An enlarging or an enabling Statute is one 
which increases, not restrains, the power of action: As s:at. 32 H. 8, 
c, 28, which gave bishops and all other sole ecclesiastical corpo- 
rations, except parsons and vicars, a power of making leases which 
they did not possess before, is always called an enabling Statute. The 
stat* 13 Mliz. r. 10. which afterwards limited that power, is, on the 
contrary, styled a restraining or disabling Statute. I Comm. 87, n, 
See also 2 Comm. c. 20: and this Diction v\Vy% title Lraur II. 

Statutes may also be considered as fitrmancnt or temporary. Of the 
former sort are such as are passed for the establishing of general 
regulations of Law, or for the imposing such taxes as are in their 
nature intended to be permanent, being applicable to the payment of 
permanent national burdens. Of the latter arc the annual acts for 
regulating the army, for granting duties on malt and pensions, for 
funding particular Loans, Kfc* also such acts* the policy of which 
depends on temporary circumstances, as the duration of war, b*c. 
or the utility of which may be at first uncertain, and which there- 
fore are made for a time only in order that they may come under 
the frequent review of the l egislature* to be continued, and if neces- 
sary amended, until at last they arc made permanent or perpetual. 
To secure a regularity in the continuance of those temporary acts a 
committee is appointed at the commencement of every session of 
Parliament who report the state of all Expiring Laws, and on such 
report these laws are continued and amended, or suffered to expire, 
as the nature of their purposes requires. 

IL The rules to be observed with regard to the construction of 
Statutes are principally these winch i'r;l!ow: 

1, There are three points to be considered in the const ruction of 
all remedial Statutes; the old Jaw, the mischief, and the remedy: 
that is how the Common Law stood at the making of the act; what 
the mischief was for which the Common Law did noi provide; and 
what remedy the Parliament hath provided to cure this mischief. 
And it is the business of the Judges so to construe the act, as to 
suppress the mischief and advance the remedy. 3 Rrfi. 7: Co. Li hi. 
1 1 . 42. Let us instance again in the same restraining Statute, 
13 Eliz. r. ID: By the Common Law, ecclesiastical corporations 
might let as long leases as they thought proper: the mischief was, 
that they let long and unreasonable leases, to the impoverishment of 
their successors: The remedy applied by the Statute was, by making 
void ail leases by ecclesiastical bodies, for longer terms than three 
lives or 21 years. Now in the construction of this Statute it is held, 
that leases though for a longer term, if made by a bishop, are not 
void during the bishop's continuance in his see; or if made by a dean 
and chapter, they are not void during the continuance of the dean; for 
the' act was made for the benefit and protection of the successor* Cq. 
Litt. 45: 3 Rffi. 60: \0 JR<p. 58. The mischief is therefore sufb- 
ciently suppressed by vacating them after ilic determination of the 
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interest of the grantors; but the leases* during the continuance of 
that interest, bcin^ not within the mischief, are not within the re- 
medy,. I Comm. 87, 

The construction of Statutes, though relating to matters of an ec- 
clesiastical nature, belongs to the superior courts of common law. s 
East's Reft. 315. 

3. A Statute, which treats of things or persons of an inferior rank> 
cannot j by any general vvorcls, be extended to those of a superior, So 
a Statute, treating of " deans, prebendaries, parsons, vicars, and 
others having spiritual promotion, 1 ' is held not to extend to bishops, 
though they have spiritual promotion; deans being the highest per- 
sons named, and bishops being of a still higher order. 2 Reft. 46. 

3. Penal Statutes must be construed strictly. Thus the Statute 
1 Edw. 6. c* 12. having enacted that those who are convicted of 
stealing horses should not have the benefit of clergy, the judges 
conceived that this did not extend to him that should steal but 
one horse, and therefore procured a new act for that purpose in 
the following year, stat. 2 if 3 Ed. 6.c. 33: Bac. Elem. c. 12, Though 
Lord Hate slates the true reason of the difficulty to have arisen from 
the circumstance of a doubt, as to the benefit of Clergy attaching 
where only one horse was stolen, on account of the words in the old 
stat. 37 H, 8. c. 8. respecting stealing a horse. 2 H. P. C. 365. To 
mention a more modern and more applicable instance; by the Statute 
14 Geo. 2, t\ 6 + stealing sheep, or other cattle, was made felony with- 
out benefit of clergy. But these general words, " or other cattle, 1 * 
being looked upon as much too loose io create li capital offence, the 
act was held to extend to nothing but mere sheep, And therefore, in 
the next sessions, it was found necessary to make another Statute 
(15 Geo, 2. c. 34.) extending the former to bulls, cows, oxen, steers, 
bullocks, heifers, calves, and lambs, by name. 

4. Statutes against frauds are to be liberally and beneficially ex- 
pounded. These are generally called remedial Statutes. And it is a 
fundamental rule of construction, that penal suuutus shall be con- 
strued strictly, and these remedial statutes liberally. See I Comm. 88, 

n.M This may seem a contradiction to the last rule, most Statutes 
against frauds being in their consequences penal. But this difference 
is here to be taken; where the Statute acLs upon the offender, and in- 
flicts a penalty, as the pi] lory or a fine, it is then to be taken strictly; 
but when the Statute acts upon the offence, by setting aside the 
fraudulent transaction, here it is to he construed liberally. Upon this 
footing, the stat. 13 Elix. c. 5. which avoids all gifts of goods, tsfc, 
made to defraud creditors and others, was held to extend, by the ge- 
neral words, to a gift made to defraud the Queen of a forfeiture* 3 
Rep, 82. It has also been held, that the same words of the same Sta- 
tute will bear different determinations, according to the nature of the 
suit or prcsecution instituted upon them. For example: the stat. 9 
c. 14. against gaming, enacts, that if any person shall lose at any 
tine time or sitting 10/, and shall pay it to the winner, he may recover 
it back witbit. three months; and if the loser docs not within that 
time, any other person may sue for it, and treble the value besides: 
In a case where an action was brought to recover buck 14 guineas 
which had been won and paid after a continuance at play, except art 
interruption during dinner; the Court held the Statute was remedial, 
as fat as it prevented the effects of eraming, without inflicting a pe- 
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milty; and therefore, in this action, they considered it one time or 
sitting: But they said, if an action had been brought by a common in- 
former for the penally, they would have construed it strictly, in 
favour of the defendant, and would have held that the money hud 
been lost at two sittings, 2 Black. Rep. 1226: 1 Comm. 88, 89, n. 

5. One part of a Statute must be so construed by another, that the 
whole may, it" possible, stand ; tit res magis fa leaf, f/nani fiereat. As if 
land be vested in the King and his heirs by act of Parliament, saving 
the right of A m \ and A. has at that time a lease of it for three years'. 
Here " /, shall hold it for his term of three years, and afterwards It 
shall go to the King. For this interpretation furnishes matter for 
every clause of the Statute to work and operate upon. But, £, A 
saving, totally repugnant to the body of the act, is void. If, therefore, 
an uct of Parliament vests land in the King and his heirs, saving the 
right of all persons whatsoever; or vests the land of A. in the King, 
saving the right of .if,; In either of these cases the saving is totally 
repugnant to the body of the Statute, and (if good) would render the 
Statute of no effect or operation; and therefore the saving is void, and 
the bud vests absolutely in the King, I Befi, 4": \ Comm. 89. 

7. Where the Common Law and a Statute differ* the Common 
Law gives place to the Statute; and an old Statute gives place to 
a new one. And this upon a general principle uf universal law, L?g-e* 
fiQittcriores jiriorts eotitrarias abrogant. But this is to be understood 
only when the latter Statute is couched in negative terms, or where 
its matter is so clearly repugnant that it necessarily implies a nega- 
tive. As if a former act says, that a juror upon such a trial shall have 
20 pounds a-year; and a new Statute afterwards enacts that he shall 
have 20 marks; here the latter Statute, though it docs not express, 
vet necessarily implies a negative, and virtually repeals the former. 
For if 20 marks he made qualification sufficient, the former Statute 
which requires 20 pounds is at an end. Jtnk. Cent. 2. 73. But if both 
acts be merely affirmative, and the substance such that both may 
stand together, here the latter does not repeal the former, but they 
shall both have a concurrent efficacy* If, by a former law, an offence 
be indictable at the quarter sessions* and the tatter law makes the of- 
fence indictable at the assises; here the jurisdiction of the sessions is 
not taken away, but both have a concurrent jurisdiction, and the of- 
fender may be prosecuted at either; unless the new Statute subjoins 
express negative words, as, that the offence shall be indictable at the 
Assises, and not elsewhere. 1 1 Re/t* 63: I Comm. 89, 90. 

Bi If a Statute that repeals another, is itself repealed afterw ards, the 
first Statute is hereby revived, without any formal words for that pin - 
pose. So when the Statutes of 36 H. 8. c. 1: 35 Hen. 8,c. 3. declaring 
the King to be the supreme head of the church, were repealed by a 
Statute, 1 & 2 P. & Af. and this tatter Statute was afterwards repeal- 
ed by an act of I Eiiz. there needed not any express words of revival 
in Queen Elizabeth's Statute, but these acts of King Henry were im- 
pliedly and virtually revived. 4 hist. 325: ! Comm.90. 

When a Statute professes to repeal absolutely a prior law, and 
substitutes other provisions on the same subject, which are limited 
to continue only till a certain time, the prior law docs not revive 
after the repealing Statute is spent, unless the intention of the Le- 
gislature to that effect be expressed. 3 £a$t's Rc/i. X. B. 205. 

A Statute introduclive of a new qualification, or additional eondi- 
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"ton, respecting any subject, though penned in the affirmative, repeals 
u former less extensive or contrary Statute concerning the same 
mutter. 9 'Mtiet'x Ht-fi. 44. 

A contract declared by Statute to be illegal is not made good by a 
subsequent repeal of the' Statute, 1 //. tltutksl. 65. 

9, Acts of Parliament derogatory from the power of subsequent 
Parliaments bind not, So the Statute 11 Hen. 7. c. I. which directs, 
that no person for assisting a King d<> facto sIkl!1 be attainted of trea- 
son by act of Parliament or otherwise, is held to he go od only as to 
common prosecutions for high treason; but will not restrain or clog 
any parliamentary attainder, <1 Inst. 43. Because the Legislature, be* 
ln£ in truth the sovereign power, is idwiiys <A oqual, i.lMays of abso- 
lute authority: it acknowledges no superior npon earth, which the 
prior Legislature must have been, if its ordinances could bind a sub- 
sequent Parliament. I Comm. 90, 

Statutes against the power of subsequent Parliaments arc nor 
binding; notwithstanding the Statute 4 2 K<1. 3. c. 3. declares that 
sUiy Statute made against Magna Charta shall be void: and this is 
evident, seeing many parts of Alagjia Charta have been repealed and 
altered by subsequent acts. Read, on Stat. Vol. 4. fi. 340 r And the law 
has been mistaken in thia point; for the Statutes which intervene be- 
tween the 9 Hen, 3, and 42 E. 3. are not repealed, though they vary 
from, and are contrary to Magna Charta. Jevk. Cent* 2. 

10. Lastly, Acts of Parliament that are impossible to be performed 
are of no validity: and if there arise out oi them c<Jla£traUtj any absurd 
consequences, manifestly contradictory to common reason, they are, 
with regard to those collateral coimrtjueiiccsy void, I Hacks- tone lays 
down the rule with these restrictions; though he allows it is ge- 
nerally laid down more largely, that acts of Parliament contrary 
to reason are void. But if the Parliament will positively enact a 
thing to be done which is un reasonable, 1 know of no power (says the 
Commentator) in the ordinary forms of the constitution, that is vested 
with authority to control it: and the examples usually alleged in sup- 
port of this sense of the rule do none of them prove, that, where 
the main object of a Statute is unreasonable, the judges are at liberty 
to reject it; for that were to set the judicial power above that of the 
Legislature, which would be subversive of all government. But where 
some collateral matter arises out of the general words, and happens 
'■o be unreasonable; there the judges are in decency to conclude that 
this consequence was not foreseen by the Parliament, and therefore 
they are at liberty to expound the Statute by equity, and only qui-ad 
hoc disregard it; |_oi\ to state it perhaps more correctly, it will not be 
presumed that any construction can be agreeable to the intention of 
the Legislature, the consequences of which are unreasonable] Thus, 
•f an act of Parliament i^ivcs a man power to try all causes, that arise 
within his manor of Vale; yet if a cause should arise in which he 
himself is party, the act is construed not to extend to that, because it 
ls unreasonable that any man should determine his own quarrel. 8 
Jo/;, lie. But, if we could conceive it possible for the Parliament to 

nact, that be should try as well his own causes as those of other 
persons, there is no court that has power to defeat the intent of the 
Legislature, when couched in such evident and express words, us 
leave no doubt whether it was the intent of the Legislature or no. 1 
Comm. 9 1 , and n. 
Vol. V|; Q 
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The following general notes may assist the student m his further 
researches on this subject. 

It is the general rule, that to Statutes enacted m Parliament, there 
must be the assent of the King, Lords^ and Commons, without which 
there can be no good act of Parliament? but there are many acts in 
force, though these three assents are not mentioned therein, as Dom* 
inus Rex Statuit in Parliamcnto^ and Dominus Rfjr ht Parliament** 
suo Stain fa edit> and tft* c omnium concilio statuit^ CJV. Phivd. 97: 2 
Bute*. And Sir Edv>. Coke says, that several Statutes arc pen- 

ned tike charters in the King's name only: though they were made by 
lawful authority, 4 Jrt#*. 25. Before the invention of printing, ail Sta- 
tutes were proclaimed by the sheriff in every county, by virtue of the 
King's writ. 2 lust. 526. 644. 

Statutes continue in force although the records of them are de- 
stroyed, by the injury of time, kc, 2 Inst. 587, 

Statutes consist of two parts, the words, and the sense; and it is the 
office of an expositor, to put such a sense upon the words of the Sta- 
tute's is agreeable to equity and right reason: Equity must necessa- 
rily take place in the exposition of Statutes; but explanatory acts are 
to be construed according to the words, and not by any manner of in- 
tendment; for it is incongruous for an explanation to be explained. 
P/owrf, 363. 465: Cro. Car. 23. 

The preamble of a Statute, which is the beginning thereof, going 
before, is, as it were, a key to the knowledge of it, and to open the 
intent of the makers of the act; it shall be deemed true, and therefore 
good arguments may be drawn from the same. 1 Inst* 11. It is the 
most natural and genuine exposition of a Statute, to construe one part 
by another part of the same Statute, For that best expresses the mean- 
ing of the makers: the words of an act of Parliament are to be taken 
in a lawful and rightful sense; and though, as has been already said, 
the construction of Statutes in general must be made in suppression 
of the mischief, and for the advancement of the remedy, intended by 
the Statute; but so that no innocent person by a literal construction 
shall receive any damage. 1 Inst. 24, 381. 

The best way to expound a Statute, is to consider what answer the 
lawgivers would probably have given to the question made, if pro- 
posed to them. Plowd. 465: 3 Seh. Abr. 245. 

Where a Statute gives a remedy for any tiling, it shall be presum- 
ed there was no remedy before at common law: And the rules to con- 
strue acts of Parliament are different from the strict rules of the com- 
mon law; though, in the construction of a Statute, the reason of the 
common law gives great light, Kayw. 19 L 355: 2 Inst. 301. If an 
act of Parliament is dubious, long usage may be good to expound it 
by; and the meaning of things spoken and written must be as hath 
been constantly received; but where usage is against the obvious 
meaning of a Statute, by the vulgar and common acceptation of words, 
then it is rather an oppression thim an exposition of the Statute. Faugh. 
169, 170. An election committee refused to admit evidence of usage 
to explain the words of a stampt act; on the question whether deeds 
were valid, which conveyed several freeholds to several voters, which 
had only one stamp. 3 Lud. 177. 

A Statute which alters the common !aw, shall not be strained be 
yond the words, except in cases of public utility, where the end and 
Resign of the act appears to be larger than the words themselves. 
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fraught 179. Relative words in any Statute, may make a thing pass 
S3 well as if particularly expressed; and cases of the same nature 
shall be within the same remedy. Rttym. 54. 

Such Statutes as are beneficial to the people, shall be expounded 
largely, and not with restriction. Style 302. The exposition of Sta- 
tutes concerning the ecclesiastical courts, belongs to the common 
iaw courts: And a Statute made in imitation of the common law, is to 
be expounded by it. Hob. 83, 97. The affirmative words of Statutes 
do not change the common law, without negative words added there- 
in. Thus the Statute of wills, being in the affirmative, doth not take 
away the custom to devise land in places where it existed before the 
Statute. Jenki Cent, 2 12: Dyer 155: 1 In&t. 1 1 J. If a Statute be made 
only in affirmance of the antient common law, and doth not enact any 
thing new, but what was before provided for, it is nevertheless a Sta- 
tute, and may be pleaded; but the defendant hath a plea at common 
}aw. Style's Rtg. 30 1. An act of Parliament in affirmance of the com- 
mon law, extends to all times after, though it mentions only to give 
remedy for the present; and where a thing is granted by Statute, all 
necessary incidents arc granted with it. 1 Inst. 235. 

Wherever a Statute gives or provides a thing, the common law 
supplies all manner of requisites. Hard. 62 ► Every Statute made 
against an injury, gives a remedy by action, expressly or implicitly. 
2 Inst. 55* 74. And besides an action upon the Statute, as the subject's 
private remedy, the offender may be punished for contempt at the 
King's suit, by fine, £tc. 2 Co. Ins:. 131. 163. 

Statutes made for the public good are to be expounded so as to at- 
tain their end. 1 Strange 253. 258. Kcble's edition of the Statutes, 
and Hartal's differed, and they who were for adhering to Kebte r prov- 
ed they had examined him with the Parliament-roll* The Chief Jus- 
tice ruled it was enough, and Kcblt was read. I Sir. 446. "Where an 
act of Parliament only gives a remedy to the party grieved, it shall 
not be considered as a penal Statute* Wilson, fiar. I .Jbh 412. 

Statute of Agrkemsnt between the King, Lords, and Com- 
mons, in Parliament. 51 Hen. 3. 

Statute Merchant, A Bond of record, acknowledged before the 
Clerk of the Statutes-Merchant, and Lord Mayor of the city of Lon- 
don, or two merchants assigned for that purpose; and before the may- 
ors of other cities and towns, or'the bailiff" of any borough, Sec; scaled 
with the seal of the debtor and the King; upon condition that) if the 
obligor pays not the debt at the day, execution may be awarded against 
his body, lands, and goods; and the obligee shall hold the lands to him, 
his heirs and assigns, till the debt is levied. Terms de Ley. 

Estates by Statute-Merchant and Statute-Staple* are classed by 
Black&tone among the species of estates defeasible on condition sub- 
sequent; and are said to be very nearly related to the vivwn vadium^ 
or estate held till the profits thereof shall discharge a debt liquidated 
or ascertained: For both the Statute- Merchant and Statute-Staple are 
securities for money; the one entered into before the chief magistrate 
of some trading town, pursuant to the Statute 13 Edw, L &tut. 3. de 
mercatoribua } and thence called a Statute-Merchant; the other pursu- 
ant to the Statute 27 Edw. 3. c. 9* before the Mayor of the Staple, 
that is to say the grand mart for the principal commodities or mami* 
fac lures of the kingdom, formerly held by act of parliament in cer- 
tain trading towns: from whence this -security is «Uted a Statute-Su- 
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pie. They are both securities for debts acknowledged to be due; and 
originally permitted only among traders* for the benefit of commerce: 
whereby not only the body of the debtor may be imprisoned, and his 
goods seized in satisfaction of the debt, but also his lands may be de- 
livered to the enactor* till o\n of ihe rents and profits of them the 
debt may be satisfied: And, during inch time as the creditor so holds 
the lands, he is tenant by Statute* Merchant or Statute-Staple. There 
is also a similar security, the recognizance, in the nature of a Stauite- 
Staple, acknowledged before either pi" the chief Justices, or (out of 
term) before their substitutes, the m^yor of the Staple at fiffofmsfr 
s vr, and the Recorder of ntpjt^ -whereby the benefit of this mer- 
cantile transaction is extended Lo atl the King's subjects in general, 
by virtue of the Statute 23 Hm. 8. c, 6. amended by et(U* 8 Geo. I. c< 
25; which direct such recognizances to be enrolled and certified into 
Chancery. But these, by the Stain te of Frauds, 29 Cur, 2< c\ 3. are 
only binding upon the lands in the hands of frfiftd Jide purchasers, from 
the day of the enrolment* uhtch is ordered to be marked on the re- 
cord. 2 Comm, c. 10. /;. 160. See further, titles Rccogmzunct; iixt- 
eution. 

These estates, though sometimes referred to in argument, seem 
now nearly unknown in practice; but as the law relating them is 
in force, and as it may serve to elucidate other subjects by analogy, 
the following information on the subject has been preserved, as use- 
ful to the Student, if not u> the Practitioner. 

The Statute oi + icton Burnet* 1 1 Ed. Land Sfut. de Mercafonbu^ 13 
Ed. L xtat. 3. enact, that the merchant shall cause his debtor to ap- 
pear before the mayor of the city of J^ndon, or other city or town, 
and there acknowledge the debt, fee. by recognizance, w hich is to be 
enrolled; the roll whereof must be double, one part to remain with 
the mayor* and the other with the clerk appointed by the King, mid 
then one of the clerks is to write the oblivion, which shall be scaled 
with the debtor's seal, and that of the King, &c* 

By these Statutes, if the debt be not paid at the day upon the mer- 
chant's account, the mayor is to cause the debtor to be imprisoned, if 
to be found, and in prison to remain until he hath agreed the debt; 
and if the debtor canuot be found, the mayor shall send the recogni- 
zance into the Chancery, from whence a writ sh^ll issue to the sheriff 
of the county where the debtor is. lo arrest his body, and keep him in 
prison till he agree the debt; and. within a quarter of a year, his lands 
and snoods shall be delivered to him to pay the debt; but if the debtor 
do not satisfy the debt v ithin that time, all his lands and goods shall 
be delivered to the merchant by a reasonable extent, to bold until the 
debt is levied thereby; and in the mean time he shall remain in pri- 
son; but w hen the debt is satisfied, the body of the debtor is to be de- 
livered, together with his lands. If the sheriff return a no* ctt ittven- 
tu*i the merchant may have writs to all the sheriffs where be 
hath any land; and they shall deliver all the goods and lands of the 
debtor by extent; and the merchant shall he allowed his damage, and 
all reasonable cosls, &c 

All the lands in the hands of the debtor, at the time of the recog- 
nizance acknowledged, are chargeable; (but see i. f ar. 29 C. 2. c. 3. be- 
fore referred to;) though, after the debt is paid, they shall return to 
grantees, if they are granted away, as shall the rest to the debtor: 
The debtor or his sureties dying, the merchant shall not take the 
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body uf the heir, &c. but shall have his lands until the debt is levied. If 
the debtor have sureties, they shall be proceeded against in like man- 
ner, as the debtor; but so long as the debt may be levied of the goods 
of the debtor, the sureties are to be without damage. Also the mer- 
chant shall, besides the payment of his debt, be satisfied for hits 
stay and detainer from his business. In London^ out of the common- 
alty two merchants arc to he chosen and sworn by this Statute, and 
the seal shall be opened before them, whereof one piece is to be deli- 
vered to the said merchants) and the other remain with the clerk; and 
before these merchants, &x. recognizances may be taken. A fee of 
\d. ficr pound is allowed to the clerk for fixing the King's seal; and 
a seal is to be pt'ovided that shall serve for fairs, Stc; but the Statute 
extends not to Jews Cro. Par. 440. 45f"* 

Statutes- Merchant were contrived for the security of merchants 
only, to provide a speedy remedy to recover their debts; hut at this day 
they are used by others who follow not mere ban dizc, and are become 
one of the common assurances of the kingdom. Bridg* 21: Owen 82, 
And all obligations made to the King are of the nature of these Sta- 
tutes-Merchant. 12 Reft* 2, 3. 

Statu tk-Stm-hs. A bond of record, acknowledged before the 
Mayor of the Staple, in the presence of all or one of the constables; 
to this end, says the Statute, there shall be a seal ordained, which 
shall be affixed to all obligations made on such recognizance acknow- 
ledged in the Staple: This seal of the Staple is the only seal the Sta- 
tute requires to attest this contract; but it is no more under the power 
or disposal of the mayor, than that appointed by the Statute -Merchant; 
for though the Statute appoints him the custody of it, yet it is in such 
a manner, that he cannot affix it to any obligation without their con- 
sent, it be in g to remain in the mayor's hands, under the security of 
their own seals- 2 RoL Abr. 46 ft Stat. 27 Ediv. 3, 9. See title Sta- 
tute- Merchant* 

To understand a little of the original and constitution of the Staple, 
and the advantage the nation had by this establishment, we must ob- 
serve that the place of residence, whither the merchants resorted with 
their Staple commodities, was antiently called Estafilc t which agggriiieB 
no more than mart or market: and this was formerly appointed out of 
the realm, as at Calais, .Inirjer/f.Ofc. and other ports on the continent, 
which wero nearest to us, and whither the merchants might with 
safety coast it. 4 Inxt, 238* 

But besides these Staple ports appointed abroad, there were others 
appointed at home; whither all the Staple commodities wcie carried 
in order to their exportation, such as London, Westminster^ Hull, ife. 
This was found to be of great use and conscquenee to the Prince in 
particular, and to the interest and credit of the nation in general; for 
at these Staple ports were the King's customs easily collected, and 
were by the officers of the Staple, at two scveraJ payments, returned 
into the Exchequer; besides, at these Staples, all merchants' goods 
were carefully viewed and marked by the proper oftVci s of the Sta- 
ple; and this necessarily avoided the exportation of decayed goods, or 
ill-wrought manufactures* and consequently fixed a stamp of credit on 
i he merchandizes exported, which, upon the view, always answered 
the expectation of the buyer. Mutine's Lex Mere. 337, 338. 

The Staple merchandizes, according" to Lord Coke, are only wool, 
woolfclls, leather, lead, and tin; others, butter, cheese, and cloths; 
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but, whatever they were, the mayor and constables had not only con- 
usance of all contracts and debts relating io them, but they had like- 
wise jurisdiction over the people, and all manner of things touching 
the Staple; this power was given them, lest the merchants should be 
diverted and drawn from their business and trade, by applying to the 
common law, and running through the tedious forms of it, for a de- 
termination of their differences; and for the greater encouragement 
of merchants, that they might have all imaginable security in their 
contracts and dealings, and the most expeditious method of recover- 
ing their debts, without going out of the bounds of the Staple. 4 Inst, 
238: Maline*a Lex Mcr. 337. 

By this it appears, mat this security was only designed for the 
merchants of the Staple and for debts only on the sale of merchan- 
dizes brought thither; yet in time others began to apply it to their 
own ends, and the mayor and constable would take recognizances 
from strange rs, surmising it was made for the payment of money for 
merchandizes brought to the Staple. To prevent this mischief, the 
Parliament, in 33 H. 8. reduced the Statute-Staple to its former 
channel* and laid a penalty of 40/, on the mayor and constables who 
should extend the benefit of the Statute to any but those of the Sta- 
ple, But though the atat. 23 H. 8. c, 6. deprived them of this benefit r 
yet it. framed the new sort of security known by the name of a recog- 
nizance, in the nature of a Statute Staple; so called because this act 
limits and appoints the same process, execution, and advantage, in 
even particular, as is set down in the Statute-Staple. Co. Lit. 290, 

A recognizance, therefore, in nature of a #tatute-$taftie y as the 
words of the act declare, is the same with the former, only acknow- 
ledged under other persons; for, as the Statute runs, the chief jus- 
tice of the king's bench and common pleas, or, in their absence, out 
of term, the mayor of the Staple, at IVfjttmhistcr, and the recorder of 
London, jointly together, shall have power to take recognizances for 
payment of debt in the form set down in the Statute. ]n this, as in 
the former cases, the King appoints a seal to attest the contract. Co. 
Lit. 290, a: 4 hist. $38: l l Rot. Mr. 466: Co. Ent. 12* 

Debt lies as well upon a Statute-Staple as upon a bond: And a 
Statute acknowledged on lands is a present duty, and ought to be sa- 
tisfied before an obligation; a debt due on an obligation being but a 
chose in action, and recoverable by law, and not a present duty by 
law, as a debt upon a Statute, judgment, or recognizance is, upon 
which present execution is to be taken without farther suit, Cro. ILliz. 
355* 461. 494: 2 Lit. Ahr. 536. 

But a judgment in a court of record shall be preferred, in case of 
execution, before a Statute; Though if one acknowledge a Statute, 
and afterwards confess judgment, if the land be extended thereon, 
the cognisec shall have a scire facias to avoid the extent upon the 
judgment. It is otherwise as to goods, for there, he that comes first 
shall be first served. 6 I Brownl. 37. The cognisor of a Sta- 

tute grants his estate to the eognisee;by this the execution of the Sta- 
tute will be suspended* 2 Cro, 424. llut if the cognise e, before exe* 
cution of a Statute, release to the cognisor all his right to the land; it 
will not be a discharge of the whole execution; for, notwithstanding, 
he may sue execution of his body and goods* 3 $kefn Abr. 326. Upon 
a Statute-Staple, a Ca/iias and extent of lands, goods, and chattels, are 
contained in one writ; but it is not so on a Stat utc-Merch ant. Jcnk. 
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Cent. L 63, In Chancery, the proceedings on a Statute -Staple arc ii* 
the petty -bag office; and Statutes-Staple are suable in the king's 
bench or common pleas, as well as in Chancery. Cro. Eliz* 208, Chan- 
cery will give relief against an infant in case of a Statute-Staple, 
though it is not extendible against him at law. 1 Lev. 19*. On a Sta- 
tute's being satisfied, it is to be vacated by entering satisfaction, &c* 
Statutes-Staple and Statutes- Merchant are to lie entered within six 
months, or shall not be good against purchasers. Stat. 27 EUz. c. 4. 
See stat. 16 fcf 17 Car, 2, c* 5. for preventing delays and extending 
Statutes. 

He that is in possession of lands on a Statute-Merchant, or Staple, 
is Called Tenant by Statute- Merchant f or Statute-Sta/ile* during the 
time of his possession: And creditors shall have freehold in the 
lands of debtors, and recover by novel disseisin* if put uut; but if ten- 
ant by Statute-Merchant or Statutc*5taple hold over his term, he that 
hath right may sue out a Venire faciax ad computand\ or enter, as 
upon van elegit. Stat. 27 Ed* 3. c. 9. 

Statutes of a Corvouation; See Corporation. 

Statute Merc atqrio, The antient writ for imprisoning him that 
had forfeited a statute-merchant bond, until the debt were satisfied: 
And of these writs, one was against lay persons, and another against 
persons ecclesiastical* Reg* Orig. 146* 148. 

Statuto Stapul/e, The untient writ that lay to take the body to 
prison, and seize upon the lands and goods of one who had forfeited 
the bond called Statute-staple, Beg* Orig. isl. 

Statutum de Laborarus, An an Lien t writ for the apprehending 
of such labourers as refused to work according to Statute. litg. Jit* 
die* 37. 

Statutuk Session ua, The Statute -sessions, a meeting, in every 
hundred, of constables and householders, by custom, for the ordering 
of servants, and debating of differences between the masters and ser- 
vants, rating of servants' wages, &c. See stat. 5 EUz. ta/j. 4. 

STAURUM, Any store or standing stock of cattle, provision, &c. 
Mat. Wettm. anno \2i>9* 

STEALING; See Larceny; Rohbeuv. 

Stealing an Heiress ; Set title Marriage. 

STEEL; See Iro?t. 

STEEL -BOW GOODS. Corn, cattle, straw, and implements of 
husbandry, lei or delivered by a landlord to a tenant, by which the te- 
nant is enabled to stock and work a farm: In consideration of which 
he becomes bound to return articles, equal in quantity and quality, at 
the expiration oi fine lease. BetCs Heat eh Law Diet. 

STO R ES M AN, Sax. A pilot . 

STERLING, Ster-iingum.] Was the epithet for silver money cur- 
tent within this kingdom, and took its name from this; that there was 
a pure coin stamped first in England by the Easterling*, or merchants 
of East Germany! by the command of King John; and Htroedtn writes 
it Easterling* Instead of the pounds Sterling, we now say so many 
pounds of lawful English money; but the word is not wholly disused, 
for though we ordinarily say lawful money of England* yet in the 
mint tkey call it Sterling money; and when it was found conve- 
nient, in the fabrication of monies* to have a certain quantity of baser 
metal to be mixed with the pure gold and silver, the word Sterling 
was then introduced; and it has ever since been used to denote the 



STEWARD. 



certain proportion or degree of fineness, which ought to be retained 
in the respective coins- Lowndes** Ji-uau on Coins, 14. See title Corn. 

STEUAKT, The King's sheriff within the King's own proper 
lands. State* Vict. 

STEWARD* Sene&cjtti&t&j compounded of the Sax, Steda, i. e. 
■Room or Steady and Weard, a WRffa or keeper; t e. a mat) appointed 
in my place or stead-] The term hath many applications, but always 
denotes an officer of chief account within his jurisdiction. The great- 
est of these officers is, the Lord High Steward ti£MngIand } who an- 
tiently hud the supervising and regulating, next under the King, the 
administration of justice, and all other affairs of the realm, whether 
civil or military; and the office was hereditary, belonging to the 
Earls of Leicester , till forfeited to King He my IH* But t lie power of 
this officer being very great of late, the office of High Steward of 
England hath not been granted to any one, only firo hac vice, either 
for the trial of a peer of the realm on an indictment for a capital of- 
fence; or for the determination of tin- pretensions of those w ho claim 
to hold by grand serjeanty, to do certain honourable services to the 
King at his coronation, fee. for both which purposes he holds a Court, 
and proceeds according to the laws and customs of England; and he 
to whom this office is granted must be of nobility antl a lord of Par- 
liament. 4 hint. 58, 59: Crtmfte. jttr. 84: 1 3 Mi Xt, 8. 1 1: 2 Hawk, P.C. 
c. 2. See titles Pars of the Realm IV.: Parliament. Of the nine great 
officers of the crown, the Lord High Steward is the first; but when 
the special business, for which he is Appointed, is once ended, his com- 
mission expires. The first Lord High Steward, that was created for 
the solemnizing of a coronation, was Thomas* second son of Henry 
IV.; and the first Lord Steward, for the trial of a peer was Edward 
Earl of Devon^ on the arraignment of John Holdcrncas, Earl of Hun- 
tingdon, in the same reign. Leir Constitution. 170. 

There is a Lord Steward of the household mentioned stat. 24 H. 8. 
r. 13. whose name was changed to that of Great Master of the House- 
hold, anno 32 lien. 8. But this statute was repealed by 1 Mar. c. 4. 
and the office of Lord Steward of the household revived. He is the 
thief oil ice r of the King's Court, to whom is committed the care of 
the King's house: He has authority overall officers and servants of 
the household, except those belonging to the chapel, chamber, and 
stable; and the palace royal is exempted from all jurisdiction of any 
court) but only of the Lord Steward, or, in his absence, of the treasu- 
rer and comptroller of the household, with the Steward of the Mar- 
shalsea; w ho, by virtue of their offices, without any commissioner, 
hear and determine all treasons, murders, felonies, breaches of the 
peace, kc, committed in the King's palace: Besides the treasurer and 
comptroller, the Lord Steward hath under him a cofferer, several 
clerks of the Green Cloth, &c. He attends the King's person at the 
beginning of Parliament; and is a white staff officer, which he breaks 
over the hearse on the death of the King, and thereby discharges all 
officers under him. Of this officer's anticnt power, road Pleta, lib. L 2; 
and P. M B.24\. See titles Court of Marshalsea; Court of the Lord 
Steward. 

The Steward of Scotland was an officer of the highest dignity and 
trust; He administered the crown revenues, superintended the affairs 
of the household, and possessed the privilege of holding the first place 
in the army, nest to the King, in the day of battle. From this oflke 



STE 



129 



itic Royal house of Stuart took its name; on tUeir advancement to the 
throne this office was sunk, and was never after revived. 

In the liberty Westminster, an officer is chosen and appointed, call- 
ed Hi^h Steward, and there is a deputy Steward of Westminster. See 
title Police. The word Steward is of so great diversity, that in most 
corporation s> and all houses of honour, an officer is found of this name 
and authority. So there are Stewards of Copyhold Courts Manors, 
&c. See the several titles. 

STEWS, Places antiently permitted in England to women of pro- 
fessed incontinency. See Bawdy-Howie. 

STIGA> a brass Sax-on coin of the value of half a farthing, four of 
them making a helling. 

STICK. OF EELS, A quantity or measure of twenty -five. A bind 
of Eels contains ten Sticks, and each Stick twenty-five Eels. Star, of 
Weights and Measures. 

STICKLER, An inferior officer who cuts wood within the King's 
parks of Clarendon. Pari. 1 H. 6* 

STILE; See Stifle. 

ST1LYARD, or STEELYARD; Otherwise called the Style- 
house, in the parish of Mihallowt in London, was by authority of Par- 
liament assigned to the merchants of the Hansen and to Almaine or 
Easterling merchants, to have their abode in for ever, with other te- 
nements, rendering to the mayor of London a certain yearly rent. 
Slat. 14 Ed. 4. In some records it is called Giidhulda Teutonicorum; 
and it was at first denominated Stilyard, of a broad place or court 
where Steel was sold, upon which that house was founded. See stats. 
19 H. 7. c. 32: 22 M 8. c. 38: 1 lid. 6. c. 15. 

STINT, Common without. See title Common. 

STIPEND, This term in Scotland is particularly applied to the 
provision made for the support of the clergy; it consists of payments 
in money and grain; and is more or less according to the extent of 
the parish and the state of the free tithes. See title Tithes. 

STIPULA, Stubble left standing in the field after the corn is 
reaped and carried away. Cart r Anliq, 

STIPULATION is THK ADMIRALTY COURTS. The firs* 
process in these courts is frequently by arrest of the defendant's per- 
son; when they take recognizances or Stipulation of certain fidejus- 
sors in the nature of bail, and, in case of default, may imprison both 
them and their principal. 3 Comm. L08. See title Admiral. 

STI REM ANNUS) sturemannue, Sax. steor-manJ\ A pilot of a ship, 
t>r Steers-man. Domesday. 

STIRPES, Distribution per; See title Zvecutor V. 9. 

Stirpes Succession in; See titles Descent; Canon IV* 

STOCK, and STOVEL, a forfeiture where any one is taken car- 
rying stiftzles & fta&ufitm out of the woods; for n£oc signifies sticks, 
and Stove/ pabulum, Ajitig. Chart. 

Stock., or Stoke, Syllables added to the names of places, from the 
Sax* Socee, i« e. Sii/ies, Truncits; as Woodstock^ Basingstoke, ttfe. 

Stock and Family. If buds were devised generally to a Stock or 
Family; it shall be understood of the heir principal of the house, — 
Hob. 33. See Tijkuith; and titles Will; Descent 

STOCKJOBBERS, in Exchange Alley. All Stockjobbing not au- 
thorized by act of Parliament, or by charter, or used by obsolete char- 
ters shall be void, and the undertakings are declared nusances, Stat. 

Vox . VI. R 
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6 Geo, I, c. 18, All premiums to deliver or receive, accept or re- 
fuse any public; stork, or share therein, and connects in nature of 
wagers* putts and refusals relating to the vulue of the stock, shall be 
void; and ihe firxwiums shall he returned, or maybe recovered by ac- 
tion, with double costs: and the persons entering into or executing 
any such contract, shall forfeit 500/. No money shall be given to com- 
pound any dilference, for not delivering or transferring stock, or not 
performing contracts; but the whole money agreed is to he paid, and 
the stock transferred, on pain of 100/, Persons buying, on refusal, or 
Tiegleet of the seller to transfer at the day, may buy the like quantity 
of stock, of any other person, and recover the damage of the first con- 
tractor: And contracts for sale of any stock, where contractors arc 
not actually possessed of or entitled unto the same\ to be void; and 
the parties agreeing to sell, tsV. incur a penalty of 500/, Brokers 
making agreements, Iffc. and acting contrary, arc also liable to penal- 
ties. But this act not to hinder lending money on stocks, or con- 
tracts for re-delivering or transferring thereon, so as no firamium be 
paid for the loan more than legal interest. Slat. 7 Geo. 2, c. S; made 
perpetual by stat. 10 Geo. 2. 8> 

Jobbing in omnium is within the statute, 7 Geo. 2. c. 8. 7 Term 
Rc/i. K. B, 630. 

An agreement to invest or replace Stock at a certain time in con- 
sideration of money actually paid or advanced equivalent to the value 
of the Stock at the time of such payment or advance is valid; and not 
usurious, nor within the said statute, 7 Geo. 2* 8 Ra&t's Rcfi. 30 i. 

Stocks, or Public Funds; Sec titles National Debt, Taxes* 

Stocks, tififm$.~] A wooden engine to put the legs of offenders 
in, for the security of disorderly persons, and by way of punishment 
in clivers cases ordained by statute, ifc. And it is said that every vill 
within the precinct of a torn is indictable for not having a pair of 
stocks, and shall forfeit 5L Kitch. 13, See title Drunkenness^ 

STOCKLAND (or STOKELAND) and BOXDLAND. In the 
manor of Wadhurst in Sussex, there are two sorts of copyhold estates, 
called Stokefand and Bondland y descendible by custom in several 
manors: As if a man be first admitted to Stocktaml* and afterwards to 
Hondlandy and dies seised of both, his eldest son and heir shall inherit 
both estates; but if he be admitted first to Bondlandj and alter to the 
other, and of these dieth seised, his youngest son shall inherit: and 
JBonritand held alone, descends to the youngest son, 2 Leon. 55. 

S i OLA, A garment or hood formerly worn by priests. Sometimes 
it was taken for the arc hi episcopal palh Eadmer, r. LSS. Also a vest- 
ment which matrons wore. Caivell. 

STOLEN GOODS; Sec titles Larceny; Restitution; Rewards. 

STONE, A weight of 14 pounds, used for weighing of wool, &c. 
The stone of wool ought to weigh 14 pounds; but in some places, by 
cusloni, it is less, as 12 pounds and a half: A stone of wax is eight 
pounds; and in London the stone of beef is no more- 1 1 Hen. 7. c. 4. 
Rot. Par!. \7 £d.3. See tit. Weights and Measure*. 

STORES OF WAR; See Moral Stores. 

STOTA1UUS, He who had the care of the stud or breed of yoim* 
horses. Leg. tflfred, e.9> p 

STOW, Sox. A place; it is often joined to other words; as Gcd- 
How is a place dedicated to God. 
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STOWAGE, Money paid for a room where goods arc laid. Sec 
if outage. 

STRAITS, A narrow sea between two lands, or an arm of the sea. 
Also there is a narrow coarse cloth anciently so called. Stat. Antiq. 
IS Hen. 6. 16. 

STRAND, Scut* Any shore or bank of a sea or great river, Hence 
the street in the west suburbs of London, which lay next the shore 
or bank of the Thames^ is called the Strand. An impunity from cus- 
tom, and all impositions upon goods or vessels, by land or water, was 
usually expressed by Strand and stream, Man. AngL torn 3. p. 4, 

STRANDED Goods: See this Dictionary, titles Wreck; Insitr* 
ince II, 1. 

STRANGER, from the Fi\ est ranger, alien us.] Born out of the 
realm, or unknown: An Mie n. In law U hath also a special significa- 
tion, for him that is not firfvy to an act: As a stranger to a judg- 
ment:, is he whom a judgment doth not affect; and in this sense it is 
directly contrary to party or privy. Old JVat. Br, I "28, Strangers to 
deeds shall not take advantage of conditions of entry, fcsfc. as parties 
and privies may; but they are not obliged to make their claims on a 
m fine levied till five years; whereas privies, such ;*s the heirs of the 
party that passed the fine are barred presently. I Inst. 214: 2 Inst. 
5 15: 3 Refi* 79. Strangers have either a present or future right; or 
an apparent possibility of right, growing afterwards, life. Wood's fn&i, 
245. See titles Privies; Fines; Judgmcnte, Sec. 

STRAW; See Hatf. 

STRAY; See Estray. 

STREAM-WORKS, A kind of works in the Stannaries, men- 
tioned in stat. 27 H. 8. e< 23. 

ST RE EM AN, Sax.] Jiohustu$ t vel j hoi ens vir. Leland, voL 2. p. 
188. 

STREPITUS JL'DICIALIS, The circumstances of noise and 
crowd, and other turbulent formalities at a process or trial in a 
public court of justice. And therefore our wise ancestors did in many 
cases provide, that right and justice should be done in a more private 
and quiet manner, CovvrfL ParocU. Antiq. fi. 344. 

STRETWAliPi An officer of the streets; of old, like our surveyor 
of the highways, or rather a scavenger. Mm. Ang> tam* 2". p. 187. 

STRIKING in the King's superior courts of Justice, in Westmin- 
ster Nail, or at the Assizes, w nether blood be drawn or not; or even as- 
saulting the Judge sitting in the court, by drawing a weapon, with- 
out any blow struck, is punishable with the loss of the right hand, 
imprisonment for life, and forfeiture of goods and chattels, and of the 
profits of the offender's lands during lite. Stuundf. P. C. 38: 3 Inst, 
J 40, 141: 4 Comm. 125: And sec title Resell*. Maliciously striking 
in the King's palace, wherein his royal person resides, whereby blood 
is drawn, is punishable by perpetual imprisonment, and fine at the 
King's pleasure; and also w ith loss of the offender's right hand, the 
solemn execution of which sentence is described at length in the atat. 
33 A. 8 H c. 12. This offence is triable in the court of the J*ord Stew- 
ard of the household; by a grand and petit jury, as at common law, 
taken out of the officers and sworn servants of the King's household. 
4 Comm. 276. As to striking in Church™, see title Church. See ah* 
title Assault. 

STRIP; See Mitrefiemtnt. 
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STROND, Samn.] Strand* 

STRUMPET, mtrctrixJ] A whore, harlot, or courtesan* This 
word was heretofore used for an addition Ptac.apud Ctstr. 6 lien* 5. 

STRYKE, The eighth part of a seam or quarter of com, a Stryke 
or bushel. Cartular. Reading MS, 116. 

STUD of Marcs.: A company of Mares kept for breeding of colts; 
from the Sax* stod-mare, i, e. tquaad fttum, 

STURGEON* The King shall have sturgeon taken In ihe sea, or 
elsewhere within the realm, except in certain places privileged by 
the King. See title AVw^; aud stat. 17 st. Ur* IE 

STYLE a/ipt-Uo^ To call, name, or intuleone; as, the style of the 
King of .England is George the Third, by the grace of God, King of 
Great Britain^ France^ and Ireland^ Defender of the Kaith, JJV. 

There is an old and new style of the Calendar. See title Year. 

SUB-DEACON, An amidst officer in the church, made by the 
delivery of an empty platter and cup by the bishop, and of a pitcher, 
bason, and towel by the archdeacon; His office was to wait on the 
deacon with th<j linen on which tlie body, SjV* was consecrated, and to 
receive and carry away the plate with the ofTe rings at sacraments, 
the cup with the wine and wat^r in it, i?e. He is often mentioned by 
the monkish historians, and particularly in the Apostolical Canons > 
42, 43. 

SUBJECTS, m6dttu] The members of the commonwealth under 
the King their head, ITood 7 * htsU 22. 

SUBINFEUDATIONS See Feoffment; Was where the inferior 
lords, in imitation of their superiors* began to carve out and grant to 
others minuter, estates than their own, to be held of themselves, and 
were so proceeding downwards, in injinitum^ till stopped by various 
legislaiive provisions. See this Diet* title Manor*; and also title 7V- 

SUBJUGALIS, Any beast carrying the yoke. Mat. Paris y 1249, 

SUBLEGERIUS, from Sax. sybtegcr, incestus.~\ One who is guil- 
ty of incestuous whoredom. 

SUB- MARSHAL, An officer in the Alara/ialaca, who is deputy to 
the chief Marshal of the King's house, commonly called the Knight 
Marshal, and hath the custody of the prisoners there. He is other- 
wise termed Under Marshal, Cromp. Jurisd. 104. 

SUBMISSION to award; See title Award. 

SUBNERVARE, To ham-string, by cutting the sinews of the legs 
and thighs; And it was an old custom in England) meretricex if impu* 
dicas miilierc? subnervare. 

SUBORNATION, subomatio.'} A secret underhand preparing, in* 
structing* or bringing In a false witness; and from hence subornation 
of perjury is the preparing or corrrupt alluring to perjury . Subor- 
nation of witnesses we read of in stat. 32 II r 8. c. 9. See title Per* 
jury. 

SUBPCENA, A writ whereby common persons are called into 
Chancery, in such cases where the common law hath provided no 
ordinary remedy; the name of which proceeds from the words there- 
in, which charge the party called to appear at the day and place as- 
signed, sub pm\a centum tibrarum Etc. (under penalty of 100A) West. 
Stymb. ftar. 2: Cramp. Jvriedict. 33. The Subpcena is the leading pro- 
cess in the Courts of Equity. There are several of these writs in 
Chancery; as the Subpena ad rcspttndend', Sidpana ad replicant iff 
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ad rejungend\ Subfietna ad te&tijieand' & ad Gvdiend* judicium. Sec. 
which writs are to be made out by the proper clerks of the Subpoena 
office. Subpoenas to answer must be personally served by being left 
with the defendant, or at his house with one of the family, on affida- 
vit whereof, if the defendant do not answer, attachment shall be had 
against him, &c. As to the origin of the writ of Subpoena in Chan- 
cery, see this Diet* title Equity: And as to stats. 4^5 Ann. c. 16: 5 
Geo. 2. c. 25, see title Chancery, 

"Subpoena ad testificandum lies for the calling in of witnesses 
to testify in any cause, not only in Chancery, but in all other courts; and 
in that court, and in the Exchequer, it is made use of in law and equi- 
ty. The two chief writs of Subpoena are to appear and to testify; und 
the latter issues out of the court where the issue is joined, upon 
which the evidence is to be given. 2 Lili. Abr t 536. As to which, see 
this Diet, title Evidence y Intrort. Col. 2. and IL 2 + 

Subpoena duces tecum, A writ or process of the same kind with 
the Sithjmena ad testificandum, including a clause of requisition, for 
the witness to bring ivith him and produce books and papers, &c in 
his hands, belonging to, or wherein the parties arc interested; or tend- 
ing to elucidate the matter in question. 3 Cowtw. 3tS2 h 

This writ is of compulsory obligation on a witness to produce pa* 
pers thereby demanded which he has in his possession, and which he 
has no lawful or reasonable excuse for withholding; of the validity 
of which excuse the court and not the witness arc to judge: And an 
action for damages lies against the party disobeying the writ. 9 East's 
Jiefi. 473. 

SUBREPTION; The obtaining a gift from the King by conceal* 
ing what is true- Scotch Eqw Diet. 

SUBSCRIPTION OF WITNESSES; See titles Wil; Evidence; 
Deed. 

SUBSEQUENT CONDITION; See title CowIitUn. 

SUBSEQUENT EviDEWtE; See titles Attaint; Decree; New Trial; 
Review, Bill of. 

SUBSIDY, svb&idium.) An aid, tax, or tribute granted to the King 
for the urgent occasions of the kingdom, to be levied on every subject 
of ability, according to the value of his lands or got ds. 

History does not mention that the Sax-vn Kings had any subsidies 
after the manner of ours at present; but they had both levies of mo- 
ney and personal services towards the building and repairing of cities, 
castles, bridges, military expeditions, &e. which they called Bufg* 
bote^ lirigbott) Herefarc, Heregcldy &:c Bnt when the Danes harassed 
the land, king Ethelred submitted to pay them for redemption of 
peace several great sums of money yearly* This was called Daw grid, 
for the levying of which every hide of land was taxed yearly at twelve 
pence, lands of the church only excepted, and thereupon it was after 
called, hydagium, and that name remained afterwards upon all taxes 
and subsidies imposed upon lands; but sometimes it was laid upon 
cattle, and then was termed homgdd. The A- or mam called these 
sometimes taxes, sometimes tallages, otherwise Qu.xilia E3 1 subsidia. 
The Conqueror had these taxes, and made a law for the manner of 
their levying, as appears in Emendationibus ejus, flag. 125, sect. Vo- 
Itimus &Jir miter > Sec. Many years after t lie Conquest they were levi- 
ed otherwise than now, as every ninth lamb, every ninth fleece, and 
every ninth sheaf See Stat. Antiq, 14 E. 3. at. I. c, 20. Of which you 
may see great variety in Restates Abridgment^ titles Taxes; Tenths; 
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Fifteenth*; Subsidirs, kc. and 4 Fust. 26. 33. Whence wc may gather 
iherc is no tjertain rate, but as the Parliament sli^.11 think fit. Subsidy 
is in our statutes sometimes confounded with customs. II B* 4. r. 7. 
CbfueH. Set this Diet, tides 7 r a.r£*s; Cuatoms on Merchandize* 

SUBSTITUTE, Substitutes .\ One placed under another person to 
transact some business, &c> See Attorney; Militia. 

Substitution, in the Scotch Law, is the term for the enumeration or 
designation of the heirs in a settlement of property. 

SUBTRACTION OF CONJUGAL RIGHTS; See Marriage 

Subtraction of Legacies; Sec Legacy. 

Subtraction of Rents and Services, fcJV. This happens, when 
any person, who owes any suit} duty, custom, rent or service to ano- 
ther, withdraws or neglects to perform or pay it, t5Y. Sec 3 Comm. c. 
15: and this Dictionary, titles Rent; Distress, Sec. 

Subtraction of Tithes; Sec title Tithes, 

SUBURBAN!, Husbandmen. Monastics, \\. 461. 

SUCCESSION to the cropm See title King I. 

Succession ah intestato; See Executor V. 8> 

Succession to Goods and Chattels; Vide Successor. 

SUCCESSOR, Lar.^ He that folio wcth or cometh in another's 
place. Sole corporations may take a fee-simple estate to them and 
their Successors; but not without the word Successors; And such a 
corporation cannot regularly take in succession goods and chattels; 
and therefore if a lease for a hundred years be made to a person and 
his successors, it hath been adjudged on]y an estate for life. Nor may 
a sole corporation bind the Successors. 4 Hep. 65: I Imu. 8. 46. 94: 
4 In#t. 249. An aggregate corporation may have a fee-simple estate 
in Succession without the word Successors; and take goods and chat- 
tels in action or possession; and they shall go to the Successors.— 
Wood's Inst. Ml. See further, titles Corporation; King, 

SUCCISIONES ARBORUM, The cuttings and croppings of 
trees. Chart. 2 Hen. 5. 

SUCKEN; The Sue ken consists of the whole lands astricted to a 
mill; (i. e. the tenants of which are bound to grind there;) the posses- 
sors of these lands are termed the Suckeners. Scotch Law Diet. See 
title Thirtuge, 

SUFFERANCE, Tenant at Sufferance is he who holdeth over 
his term at first lawfully granted. Terms De Ley. A person U tenant 
at Sufferance, that continues after his estate is ended, and wrongfully 
holdeth against another, l£c. 1 Inst. 57. 

An estate at Sufferance, is where one comes into possession of land 
by lawful title, but keeps it afterwards without any title at all- As if 
a man takes a lease for a year, and, after the year is expired, continues 
to hold the premises without any fresh leave from the owner of the 
estate. Or, if a man maketh a lease at will, and dies, the estate at will 
is thereby determined; but if the tenant coniinueth possession, he is 
'Hiiiiit iJt Sufferance. Co. Utt.ST. But a lease at will being now con- 
sidered as a lease from year to year, which cannot be vacated without 
half a year's notice to quit, the tenant cannot be ejected at the death 
of the lessor without half a year's notice from his heir. 2 Term Reft* 
] 59, And it is also necessary in case of the death of the tenant, to give 
that notice to his personal representative, 3 WUs. 25. 

No man can be tenant at Sufferance against the King, to whom no 
laches or neglect, in not entering and ousting the tenant, is ever im- 
puted by law; and his tenant, so holding over, is considered as an ab- 
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solute intruder- I Inat, 57. But, in the case of a subject, lias estate 
may be destroyed whenever the true owner shall make an actual entry 
on the lands and oust the tenant; for> before entry, he cannot maintain 
an action of trespass against the tenant by Sufferance as he might 
against a stranger; and ihe reason is, because the tenant beinj; once in 
by a lawful title, the law (which presumes no wrong in any man) will 
suppose him to continue upon a title equally lawful, unless the owner 
of the land j by some public and avowed act, such as entry is, will 
declare his continuance to be tortious, or, in common language, 
wrongful. I Tntfi 57: 2 Cojnm. c-9.ft. 150. 

Thus stands the law with regard to tenants by Sufferance; and 
landlords arc obliged in tbosc cases, to make formal entries upon the 
lands, and recover possession by the legal process of ejectment: And 
at the utmost, by the common law, the tenant was bound to account 
for the profits of the land so by him detained. But now, by stat. \ Geo. 
2, f. 28. in case any tenant for life or years, or other person claiming- 
under or by collusion with such tenant, shall wilfully hold over after 
the determination of the icrm,af2^ demand made and notice in writing' 
given by the landlord^ or him to whom the remainder or reversion of 
the premises shall belong, For delivering the possession thereof; such 
person, so holding over or keeping the other out of possession, shall 
pay, for the time he detains the lands, at the rate of double their year- 
ly vatue. And, by nint. 11 Geo. 2. e. 19- in case any tenant ^ having 
power to determine his lease, shall give notice of his intention to quit; 
the premises, snd shall not deliver up the possession at the time con- 
tained in such notice, he shall thenceforth pay double the former rent 
for such time as he continues in possession. See also stah 6 Sinn, c- 
IS. § 1. against holding over by guardians or trustees of infants, and 
by husbands seised in right of their wives, and by all others having 
particular estates determinable on any life or lives, by which they 
are considered as tres/iasners. These statutes have almost put an end 
to the practice of tenancy by Sufferance, unless w r ith the tacit consent 
of the owner of the tenement. 2 Comm. c. 9. ad. Jin, 

Where a tenant has a lease for a term certain, and holds over after 
the expiration of it, it is not necessary for the landlord to give hini 
any notice to quit, in order to recover possession by ejectment. 1 
Ttrm Rtfi. 53. 162. But if the landlord a iter wards receives rent, or 
does any act by which he proves his assent to the continuance of the 
tenant, this turns the estate at sufferance into a tenancy from year to 
year. The notice under gtat. 4 Ceo. 2. e. 28. may be given previous 
to the end of the term* Black. It eft. 1075. And it seems that it may 
also be given afterwards; though the double value can only be recov- 
ered from the delivery of the notice and demand of the possession. 
This notice by the landlord must be in writing; but that by the ten ant, 
under &t&t. 1 1 Geo. 2. c. 19. may be parol. 3 Burr. 1603. The dou- 
ble value can only be recovered by action of debt; but the ddudte raa 
may be recovered by distress or otherwise, like single rent* 1 Blaek. 
Reft. 535. No length of time is necessary to the validity of these no- 
tices, under the statutes, to entitle thti landlord to double value or 
double rent. 2 Comm. e. 9- ad fin. inn. 

SUFFER ENTI A PACIS, A grant or sufferance of peace or truce. 
Cldu*. 16 Ed. 3, 

SUFFRAGAN", Sujfraganus^ t^hprepiscofiu^ Efniscofii vicar iu$.\ 
A titular bishop, ordained to aid and assist the bishop of the diotiese 
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in his spiritual Function; or one who supplieth the place instead oi 
the bishop. Some writers call these Suffragans by the name of sub- 
sidiary bishops* whose number is limited by the star. 26" H, 8. c. 14: 
by which statute it was enacted, That it should be lawful for every 
bishop, at his pleasure, to elect two honest and discreet spiritual per- 
sons within his diocese* and to present them to the King, that he 
might give to one of them such title, style, and dignity of such of the 
fees in the said statute mentioned, as he should think fit: And that 
every such person should be called Bishop Suffragan of the same 
see, £3V. This act sets forth at large for what places such Suffragans 
were to be nominated by the Xing; and if any one exercise the juris- 
diction of a Suffragan, without the appointment of the bishop of the 
diocese, he shall be guilty of a firecmunire. See Kevnrl'f} Paroch. 
-Antiq. 639: and this Dictionary, title Bishops. 

SUGAR» Is liable to certain duties of customs on its importation. 
See Customs. 

SUGGESTION* sugg-esth."] A surmise or representing of a thing: 
by Magna Charta no person shall be put to his law on the Suggestion 
of another, but by lawful witnesses, 9 c, 28, — Suggestions upon 
record are grounds to move for prohibitions to suits in the spiritual 
courts, Vtii See title Prohibition III Though matters of record ought 
not to be staid upon the bare suggestion of the party; there ought 
to be an affidavit made of the matter suggested* to induce the court 
to grant a rule for staying the proceedings upon the record, 2 IAtL 
537. There are suggestions in replevin, for a returno habendoi which, 
it is said, arc not traversable; as they are for prohibitions to the spi- 
ritual or admiralty courts. 1 Pfowd. 75. Breaches of covenants and 
deaths of persons must be suggested upon record, t?c. Stat. 8 & 9 WL 
3. C 10+ See titles Abatement; Amendment* Blat'k&tQne terms the pro- 
ceeding by information, a prosecution by Suggestion, See title infor- 
mation. 

SUICIDE; See title Homicide III. 1. 

SUIT, Jieeta t Fr. suite, i. e, cvn&eeuiio, sequela."] Signifies a follow- 
ing another; but m divers senses- The first is a Suit in law, and is 
divided into Suit real and personal; which is all one with action real 
and personal. See titles sletion; Chancery.— 2. Suit of Court > an atten- 
dance which the tenant owes to the court of his lord. 3. Suit covenant, 
when a man hath covenanted, to do Suit in the lord's court. 4. Suit 
custom, where I and my ancestors owe Suit time out of mind. 5. Suit 
is the following one in chase, as fresh suit: See title Hue and Cn/.— 
And this word is used for a petition made to the King, or any great 
personage. 

Suit and Service. When the tenant had professed himself to 
be the man of his superior or lord, the next consideration was con- 
cerning the Service which, as such, he was bound to render for the 
land he held. This, in pure, proper, and original feuds, was only two- 
fold; To follow, or do Suit to, the lord in his courts in time of peace; 
and in his armies or warlike retinue, when necessity called him to 
the field- 2 Comm. 54. See title Tenures. 

Suit of Co vrt, That is, Suit to the lord's court, is that service 
which the fcudary tenant was hound to do at the lord*s court. At first 
it was expressly mentioned in the grant how often these courts should 
beheld. This appears by Fiera t L 2, e, Tl.fi. I A. Sometimes one or 
more, but never exceeding three, in a year. Thorn mentions two* 
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t*fe* Michaelmas and Easier, Rut all the lord's tenants were not bound 
to attend his courts But only those to whom their estates were grant- 
ed upon that condition: Every man was, however, bound to attend *he 
sheriff's turn twice in every year, Sec Tourn. And if the inheritance, 
by reason whereof the tenant uus bound to attend only at one court, 
did descend to coheirs, he who had Cafiitittcm partem, was bound to 
attend the lord's court both for himself and all his coheirs. CWrtf. 

None to be distrained for Suit of Court, but they who are bound 
to it by charier or prescription. JoiLit-LeiiatUs and parceners shall 
make but one Suit r The remedy against the lord distraining- for it, 
where it is not due, and against the tenant with -holding it where it is 
due. Stitt, Marled. 52 IL 3. c. 9. This is not taken away by stat. 12 
Car. 2. <\ 24. See this Dictionary, title Tenures, 

Suet of the King's * j eace, The pursuing a man for the breach 
of the peace. See &fa(. . iuti . 0 Jf. 2. c. I; 5 If. 4. c. 15: and this Dic- 
tionary title Surety of the Ptaci\ 

Suit -Silver, A small rent or sum of money paid, in some manors, 
to excuse the sippet ranee of freeholders at the courts of their lords. 

SULCUS-AQUjE, A Utile brook or stream of water; otherwise 
called sifcc; and in /itjtex y a do Ay. Paroc/i, sintw. 53 L 

SULLE UYj From ihc Sax. Suit h , Aratrum.~] A plough-land. 1 
Inst. 5. 

SULLINGA, See Swotting. 

SUM AGE, Toll for carriage on horseback) Chart, de Forcsta, 
f, 14: Cromfi. Juris. 191 

SUMMARY, «m»!/m!7«w. ] An abridgment, Law Lat, Viet. 

Sl'MMAHV Convictions, ^ee title Conviction. 

SUMMElt-HUS-SILVER, A payment to the lords of the wood 
in (he Weald* of Kent, who used to i j isit those places in Summer- 
time, when their under-tenants were bound to prepare little Summer- 
houses for their reception, or else pay a composition in money. Cue* 
torn, de Sittingburn, MH. 

SUMMON* AS, A writ judicial of great diversity, according to 
the divers cases wherein it is used. Tad!. Reg. Judic. See title Fro- 

CM*. 

SXJMMQNERS* vummonitorcs ,] Petty officers that cite and warn 
rncn to appear in any court; and these ought to be bo?ri homines, &c, 
Fteta, lib. 4. The nummomtores were properly the apparitors, who 
warned in delinquents at a certain time and place) to answer any 
charge or complaint exhibited against them: and in citations frcjtn 
a superior court, they were to be equals of the party cited; at least 
the barons were to be summoned by none under the degree of knights. 
Faroch. Jtntiq* 177. See title Protests* 

SUMMONITORESSCACCARII, Officers who assisted in col- 
lecting the King's revenues, by citing the defaulters therein, into the 
eon rt of exchequer* 

SUMMONS, $umm{mitio,'\ In the English law is as much as voca- 
tio in jus y or citatio among the civilians. Fleta, lib. 6. £, 6- In genera!, 
it is a writ to the sheriff, to warn one to appear at a day; and must be 
by certain Summoners on the tenant's land, not his goods, &c. And? 
jf against an heir, shall boon the fends that did descend; or making 
default, at the grand ca/ie he may wage his law of No n -summons, e 
Reft. 34. As to the Summons in real actions, ^cc title Prtc, .... 1 

SUMMONS AND SEVERANCE. This title is #Stjhgufej*e£tf) 
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the books by the name of Summons and Severance; but the proper 
name is Severance; For the Summons is only a process* which must, 
in certain cases* issue before judgment of Severance can be jjiven, 
4 Aero Abr* 660, Severance is a judgment, by which, where two or 
more are joined in an action, one or more of these is enabled to pro- 
ceed in such action without the other or others. 4 A**™ Jbr. 660. See 
Severance* 

It is a principle of law, where two or more have a joint right to a 
thing!, ihcy must join in an action for the recovery thereof, 4 fitcw 
,ibr. 660. Joint-tenants must implead jointly; for they claim under 
one and the same title. I Inat. ISO. So Parceners, who make hut one 
heir, must, in order to recover the possession of their ancestor be 
joined in fir*cifte, 1 In&t. 1 63, 1 64. So executors, because the right 
of their testator devolves on all of them, must likewise all join in an 
action for the recovery thereof- Salk. 3: Carth. 61. 

And wherever the right of action is in two or more persons, and 
they have not all joined in any action that is brought, the defend- 
ant may plead an abatement: for, if one could recover in such case 
singly, every other might do the same; and by this means a defendant 
v, oukl he liable to answer in clivers actions for the same thing. Oo. 
Eliz. 554; 9 Rtft. 37: SrJk. 3. 32: 2Lrv, 113: 3 Lev. 354: I Mod, 102. 
See title Abatement. 

It is indeed in the power of any one or more, where two or more 
have a joint right of action, to commence a suit in the name of all 
whose such tight is; but, notwithstanding that a plea in abatement 
would be thereby prevented, it would still be in the power of any one 
of them, by neglecting to appear, or refusing to proceed afterwards in 
such suit, to render it fruitless. 1 fmt. 139. — Bro, Summ. & Set:* pi. 
17. For if two or more join in bringing an action, and one makes de- 
fault, the nonsuit of him is the nonsuit of them all. Bro. Summ. IS 
Semr, fiL 5. 7. So, if divers join in a writ of error, the assignment of 
errors cannot be by one w ithout the others, Crc. Eiiz. 192. 

To prevent the great inconvenience, and the failure of justice, 
which would be, if persons, in whom there is a joint right of action, 
should be precluded, by tbe negligence or collusion of any one of 
them, from having the effect of a suit for the recovery of such right; 
;he law has provided, that if any one of those persons, in whose name 
a joint action is commenced, docs not appear, or after appearance 
makes default, the other or ethers may have judgment ad sfguvndutt. 
solum* or, in other words, a judgment of Severance. Hard. 48. Bro* 
Sin:w. & Scv.fii.A. 16. And see i!>. pi. 18: J*\ M B. 128: 1 In&t. 139 

The conscience of this judgment is, that, notwithstanding the Se- 
verance of one or more who did not appear, or who made default, the 
other plaintiff or plaintiffs in the action may proceed in the suit. 4 
JVVw Abr. 661, 

AY here two or more are plaintiffs in an action, and one of these has 
not appeared, he must be summoned before judgment of Severance 
can be given against him: For it is a general rule, that a nonsuit is 
in no cate peremptory before appearance, because a writ may have 
been purchased in the plaintiff's name without his privity. 1 Inst. 1 39: 
Bvo. Summ. & Sev,/tL 10; 2 Rot, Mr. 488, 

But if two joint plaintiffs have both appeared, and afterwards one 
makes default, the Court may, without issuing any Summons, imme- 
diately give judgment of Severance. Bro, Summ. iff $ex>,j.t. 10: 10 
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Jieft. 135: Hard, 317. No judgment of Severance can be given in a 
writ of error* unless it is prayed belbrc the defendant has pleaded in 
nutto tat erratum. Cro. Juc. 117. But such judgment may be after 
joinder in the assignment of error, 2 til. Pr. Keg. 663. 

For more learning on this subject, see Vin. Mr. and 4 New Mr. 
title Summons and Severance; and this Diet, titles Abatement; Error., 
&tr. 

Summons to Parliament; Sec title Parliament, 

Summons ad Wahh atttizandum, Sumtnoneas ad vearrantizand*; 
The process whereby the vouchee in a common recovery is called, 
Co. Lit. 101: See title Rtco-uvry. 

SUMPTUARY LAWS, Sum/ttuaria Lex, from Sum/tfaarius^ of 
or belonging to expences.] Arc laws made to restrain excess in ap- 
parel, and prohibit costly clothes, of which heretofore we had many 
in England; but they are all repealed by stat. 1 Jac. 1. c. 25: 3 Inst- 
199* See title Luxury, 

SUNDAY, Dies Dominicus^] The Lord's Day; set apart for the 
.service of God } to be kept religiously, and not be profaned. 

Profanation of the Lord's Day, vulgarly (but improperly) called 
Sabbath-breaking is classed by lilac ketone amongst offences against 
God and religion, punished by the laws of England, Forj besides the 
notorious indecency and scandal of permitting any secular business to 
be publicly transacted on that day, in a country professing Christian- 
ity, and the corruption of morals which usually follows its profana- 
tion, the keeping one day in seven holy* as a time of relaxation and 
refreshment, as well as lor public worship, is of admirable service to 
a state, considered merely as a civil institution. The laws of king 
Athehtan forbade all merchandizing on the Lord's Day; under very 
severe penalties. And by the stat. 27 Hen. 6, c. 5. no fair or market 
shall be held on the principal festivals, Good Friday, or any Sunday i 
(except the four Sundays in harvest,) on pain of forfeit in e; the goods 
exposed to sale. And by the Stat. 1 Car. I. c. I. no person shall as- 
semble, out of their own parishes, for any s/wrt whatsoever, upon 
this day; nor, in their parishes shall use any bull or bear-baiting, in- 
terludes, plays, or other unlawful exercises, or pastimes; on pain that 
every offender shall pay 3v. 4d. to the poor. This statute dues not 
prohibit, but rather impliedly allows, any innocent recreation or 
amusement, within their respective parishes, even em the Lord's Day, 
after divine service is over, But by stat. 29 Car. H. c. 7. no person is 
allowed to do any worldly labour on the Lord's Day, (except works of 
necessity and charity,) or to use any boat or barge, or expose any 
goods to sale; except meat in the public houses, and milk before : ine 
in the morning, and after four in the afternoon, on forfeiture of 5.t. 
Nor shall any drover, carrier, or the like, travel upon that day, under 
pain of 20«. Stat. 3 Car. 1, c, 2. 

The goods exposed to sale on a Sunday, to be forfeited to the poor, 
Sec. on conviction before a justice of the peace, who may order the 
penalties and forfeitures to be levied by distress; and may allow one 
third to the informer; But this is not to extend to dressing meat in 
families, inns, cook-shops* or victualling-houses. 

Mackarcl may be sold on Sundays, before and after divine service; 
stat. 10 & 11 IV. 3* c, 24. — Forty watermen are permitted to ply on 
the Thames, between Vaux-hall and Limrhowe, on Sundays; stat. I i 
W 12 W, 3, c. 31.— Fish carriages are allowed to travel on Sundays 
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cither laden or returning empty; mat* 2. Geo. J, c\ 15.— Bakers were 
permitted to dress* dinners on a Sunday, as a work of necessity, 5 
Term Rep. 449, liut, by $tat. 34 Gto. 3. c. 61. Every baker shall be 
subject to a penalty of 10*. to the use oi* the poor, for exercising his 
business in any manner js a baker on the Lord's Day: except that he 
may sell bread between nine in the morning* and one in the afternoon; 
and may also, within that time, bake meat, puddings, and pies for any 
person who shall carry or send the same to be baked; and see the lo- 
cal act 4S G. 3. c» Jxx. 

By star. 21 Gto. 3. r. 49, passed to restrain an indecent practice 
which had become very prevalent] it is enacted, Thai any house or 
place opened for public entertainment, or for publicly debating on any 
subject, upon ihe Lard's day, and to which persons ahull be admitted 
by money or tickets sold, shall be deemed a disorderly house. And 
the keeper (or person acting as such) shall forfeit 200/. and be pun- 
ished as in the case of keeping a disorderly house. And the person 
managing such entertainment, or acting as president. Etc. oi any pub- 
lic debate, shall forfeit 100/. And every servant receiving money or 
tickets from the persons coming, or delivering out tickets of admis- 
sion, shall forfeit 50/. l, 2. And every person advertising! or print- 
ing an advertisement of such meeting, shall also forfeit 50/. Actions to 
be brought within six months. § 5- 

An indictment for exercising the trade of a butcher must be laid 
ro be contra far mam statu t ij for it was no offence at common law. 1 

Persons exercising their calling on a Sunday are only subject to 
one penalty; for the whole is but one offence, or one act of exercising, 
though continued the whole day. Cosu/i. 640. 

Law processes are not to be served on Sunday, unless it be in 
cases of treason or felony; or on an escape, by virtue of stat. 5 ijw. e* 
9. Sec title Etcafic Su&day is not a day in law for proceedings, con- 
tracts, ice And hence it is* that a sale of goods on this day in a mar- 
ket overt is not good; And if any part of the proceedings of a suit, in 
any court of justice, be entered and recorded to be done on a Sunday, 
it makes it all void, 2 Inst. 264: S Shrfi. Jbr. 181, The service of a 
cit. tiou on a Sunday is good, and not restrained by the srat. 29 Car, 2, 
c- 7. And, by two judges, the delivery of a declaration upon a Sunday 
may be well enough, it not being a process: but Holt, Ch. J. thought 
it ill. because the act intended to restrain all sorts of legal proceed- 
ings, i Ld. Raijm. 706, Service, on a Sunday, of notice of plea filed 
is void- S Eafii's Reft. 547. A writ of inquiry cannot be executed on 
a. Suvdav* 1 Strange 387. See titles *Jrre&f; Fmce^s, 

SL PLRCARCiO, A person employed by merchants to go a voy- 
age, and oversee tluir cargo, and dispose of it to the best advantage. 
Mcrch, Diet. 

SUPERIOR) The grantor of a feudal right to be held of himself: 
Sco'ch Law Dirt. See title Tenures^ 

SUPER-INSTI TUTIOX, tu/icr^:n^!i:uiio.'] One institution upon 
another; iLS where A. B. is admitted and instituted to a benefice upon 
one title, and C D, is admitted and instituted on the title or present- 
ment of another. 2 Cro. 463. ^ce title Institution. 

SL" PT li- JUE ARE| A term used in our antient law, when a crimi- 
nal endeavoured to excuse himself by his own oath, or the oath of 
one or two witnesses, and the crime objected against him was so plain 
and notorious; that he was convicted by the oaths of many more wit* 
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cesses. This was called super jur are. Leg* Hen. I. c + 74. Zeg. Athtl* 
stan. c. 15- 

SUPERONLRATIONE PASTUiijE, A judicial writ that lies 
against him who is impleaded in the county-court for the surcharging 
or overburdening a common with his cattle, in a case where he was 
formerly impleaded for it in the same court, anil the cause is remov- 
ed into one of the courts at Westminster. Reg. Judic. See title Com* 
mon HI. 

SUPER PRjEROGATIVA REGIS, A writ which formerly lay 
against the King's tenant's widow for marrying without the King's li- 
cence, F. A\ B. 174. 

SUPERSEDEAS, A writ that lies in a great many cases; and sig- 
nifies in general a command to stay some ordinary proceedings at law, 
on good cause shewn, which ought otherwise to proceed. F. M B. 
236. A supersedeas is used for the staying of an execution, after a writ 
of error is allowed, and bail put in: But no tiuffetttdeaa can be made 
out on bringing writ of error, till bail is giveni where there is judg- 
ment upon verdict, or by default, in debt. Stat. 3 J&ci h c. 8. Nor in 
actions for tithes, promises for payment of money, trover, covenant, 
detinue, and trespass, Sttt& 13 Car. 2, at. 2, c. 2. And execution shall 
not be staid in any judgment after verdict (except in the case of ex- 
ecutors) by writ of error or supersedeas thereon, unless bail be put in. 
Stat. 16^17 Car. 2. c. 8. § 3. See title Error Introd. St II. 2. 

A writ of error is said to be in judgment of law a supersedeas, un- 
til the errors are examined &c that is to the execution; not to action 
of debt on the judgment at law, From the time of the allowance, 
a writ of error is a supersedeas: And if the party bad notice of it be- 
fore the allowance, it is a mfixrsedta* from the time of such notice; 
but this must be where execution is not executed, or begun to be ex- 
ecuted. Cro. Jac. 534: Raijtu. I GO: Mod. Ca, 130; ] -Sta/Sfc 32 L 

Where a first writ ol error abates, or is put an end to by the act of 
the plaintiff in error, a second writ of error brought in the same court 
is not a supersedeas of execution as the first is: and execution may 
then be sued out without leave of the court. But in error of matter 
of fact coram -vobis^ which is not within the statutes requiring bail in 
error, the writ of error is or is not a supersedt as according to circum- 
stances; and the C ourt must be moved for leave to sue out execution 
pending it. 8 East's Rep. 4 12. 

If, before execution, the defendant bring a writ of error* and the 
she rift 1 will execute & Jit ri facias and levy the money, the Court will 
award & supersedeas, quia erronice «7jff?icwY, and 10 have restitution of 
the money. Stite After an execution, there was a supersedeas 
quia ereeutio improinde emanavit, Eflfr, issued; and there being no 
clause of restitution in the supersedeas, it was insisted that the exe- 
cution was executed before the supersedeas awarded, and that a faulty 
supersedeas is no supersedeas; but the Court ordered another super* 
jedcas) with a clause of restitution. Moor 466. 

The supersedeas^ quia erronice emanavit* lies to restore a possession, 
after an habere facias seisinam, when sued out erroneously; so of a su- 
persedeas after execution upon a eafiiasad matisfacieud. if it be imme- 
diately delivered to the sheriff, Jenk. Cent. 5 8. 92. It appearing, upon 
affidavit, that there were two writs of execution executed upon one 
judgment; the party moved for a supersedeas, because there cannot 
be two such executions^ but where the plaintiff is hindered either by 
the death of the defendant, or by some act in law, that he can have 
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no benefit of the first; and so it was adjudged. Safe 225. A superset 
deas is grantable to a sheriff to stay the return of an habeds corpora*} 
and if he return it afterwards, and the parlies proceed to trial, it is 
error; and so are all the proceedings in an inferior court, after an ha- 
beas corfiora delivered, unless a procedendo is awarded, in which case 
a supersedeas is not to be granted. Cro. Car. 43. 350, 

When a certiorari is delivered, it is a supersedeas to inferior courts 
below; and being allowed, all their proceedings afterwards are erro* 
neous; and they may be punished. If a sheriff holds a plea of 40*. debt 
in his county-court, the defendant may sue forth a supersedeas, that 
he do not proceed. Sec. Or, after judgment, he may have a superse- 
deas directed to the sheriff, requiring him not to award execution 
upon such judgment; and upon that an c/ra*, a pluries and an attaek- 
trtent, kfc. Ar«« Alat. Br. 432. See title Certiorari. 

Supersedeas may be granted by the court for setting aside an erro- 
neous judicial process, fee. Also a prisoner may be discharged by iw- 
ficrxedcas; as a person is imprisoned by the King's writ, so he is to be 
set at liberty: and a supersedeas is as £ood a cause to discharge a per- 
son, as the first process is to arrest him. finch 453: Cro, Jac. 379. Ii 
a privileged person is sued in any jurisdiction foreign to his privi- 
lege, he may bring his supersedeas. l r augA. J 5 5. It is false impri- 
sonment to detain a man in custody after a supersedeas delivered, for 
the supersedeas is to be obeyed; and in such case it is a new caption 
without any cause. 2 Cro. 379. There is a supersedeas where an au- 
dita querela is sued; and out of the Chancery, to set a person at liberty, 
taken upon an exigent, on giving security to appear. Sec. And in cases 
of surety of the peace and good behaviour, where a person is already 
bound to the peace in the Chancery, &c. .A'rwAhf. Br. 524,529,532, 
So where a warrant issues against a man, on an indictment found 
against him, for a misdemeanor, or other bailable offence, and he, hav- 
ing notice of it, does, before caption, duly put in bail, to appear and 
traverse the indictment, &c. he is entitled to a supersedeas*, to prevent 
a caption. See further 4 .Mw ^r. and 30 rMn. .Ibr. title Superse- 
deas; this Dictionary titles Jirrsr; JCxeeurion, &c. and the books of 
Practice. 

Suff.rseding a CoHMisstfBH of Bankrupt. Sec title Bankrupt, 

SUPER STATUTO, 1 Ed. 3. cap. 12, 13, A writ that lay against 
the Kind's tenants holding in chief, who aliened the King's land 
without his licence. 2'\ A*. B, foi. 175 See title Tenures. 

Super Statuto de Articums Cleri, Cap. 6, A writ against the 
Sheriff or other officer, that distrains in the King's highway, or in the 
lands antiently belonging to the church. J { \.V. B. \~3. 

Sufer Statuto facto four Senesihal et Marshal ije Roy, 
<3V. A writ a^iinst the steward, or Marshal, for holding plea in his 
court, of freehold, or for trespass or contracts not made and arising 
vex thin the King's household, J\ -V. B, 241. 

Sufer Statuto versus Servientes et Lauoratores, A writ 
against him who keeps servants departed out of their services con- 
trary to law. F. A", B. 167. 

Super Statuto be York, que null serra viteller, l?c. A 
writ against a person that uses victualling, either in gross, or by retail, 
in a city or borough town, during the lime he is mayor, teV. #, A* 
B. 172; 

SUPERSTITIOUS USES; See title Mortmain. 
SUPERVISOR, is/.] A Surveyor or Overseer; It tvas formerly 
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-and siil I is a custom, in cases of great concern* to make a Su/tervi^or 
uf a will to aufterviac and oversee the executors that they punctually 1 
perform the will of the testator; but this office is of late very carelessly- 
executed, so as to be to little purpose or use. — Supennsor (now sur* 
veyor)of the highways is mentioned in the scat. 5 Eliz. c< 13. See 
title tfigkwai/s. 

SUPPLEMENTAL BILL IN EQUITY. A suit in Equity, im- 
perfect in its frame, (or become so by accident, before its end has 
been obtained,) may in certain cases be rendered perfect by a new 
Bill which is not considered as an original Bill, but merely as an ad- 
dition to, or continuance of, the former Bill, or both. A Bill of this 
kind may be, 1st, A Sujifilementat Bi&i which is merely an addition to 
the original Bill — 2d, A Bill of Revivor, which is a continuance of 
the original Bill: See title jHruruwr— 3d, A Bill both of Revivor and 
Supplement, which continues a suit upon abatement, and supplies 
defects arisen from some event subsequent to the institution ui the 
suit. Mitford^s Treatise on Chanc. Plead* 33. And see further fi. 
— .67; and this Diet- title Revivor, 

If the interest of a plaintiff or defendant suing, or defending in his 
own right* wholly determines, and the same property becomes vest- 
ed in another person, not claiming under him; as in the case of an 
ecclesiastical person succeeding to a benefice, or a remainder-man in 
a settlement becoming entitled upon the death of a prior tenant un- 
der the same settlement: The suit cannot be continued by bill of Re- 
vivor (see that title); nor can its defects be supplied by a Supplemen- 
tal Bill: For though the successor in the first case, and the remain* 
der man in the second, have the same property which the predeces- 
sor or prior tenant enjoyed; yet they are not, in many cases, bound by 
his acts, nor have they, in some cases, precisely the same rights: But 
in general, by an original Bill, in the nature of a Sufifitemtntal Bitl^ the 
benefit of the former proceedings may be obtained. If the p«jrty, 
whose interest is thus determined, was not the sole plaintiff or defen- 
dant, or if the property, which occasions a Bill of this nature, affects 
only part of a suit, the bill as to the other parties, and as to the rest 
of the suit, is supplemental merely^— There seems to be this de- 
ference between an original Bill in the nature of a Bill of revivor, 
and an original Bill in the nature of a Supplemental Bill: Upon the 
first, the benefit of the former proceedings is absolutely obtained; ss 
that the pleadings in the first cause, and the depositions of witnesses) 
if any have been taken, may be used in the same manner as if filed or 
taken in the second cause; and if any decree has been made in the 
first cause, the same decree shall he made in the second: But in the 
other case, a new defence may be made; the pleadings and deposi 
tions cannot be used in the same manner as if filed or taken m th 
same cause; and the decree, if any has been obtained, is no otherwise 
of advantage, than as it may be an inducement to the court to make 
a similar decree. Mttfard** Treatise 67, 68, and the authorities then 
oited; and see this Dictionary, title Rwivor* 

A Sufi/ilemt 7itat Bill must state the original Bill and the proceed- 
ings thereon; and if it is occasioned by an event subsequent to the ori - 
ginal Bill, it must stale that event, and the consequent alteration with 
respect to the parlies; and, in general, the Supplemental Bill mus 
pray, that all the defendants may appear and answer to the charges i 
remains. For if the Supplemental Bril is not for a discovery merely < 
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the cause must be heard upon it at the same time that it is heard on 
the original bill, if it has not be«-n before heard: And if the cause has 
been before heard, it must be further heard upon the supplemental 

matter. If, indeed, the alteration 01 acquisition of interest happens 

to a defendant, or a person necessary to be made a defendant, the 
Supplemental bill may be exhibited by the plaintiff in the original 
suit against such person alone, and may pray a decree upon the par- 
ticular supplemental matter alleged against that person only; unless, 
which is frequently the case, the interests of other defendants may 
be affected by that decree. Where a Supplemental Bill is merely for 
the purpose of bringing formal parties before the court as defendants, 
the parties defendants to the original bill, need not, in any case be 
made parties to the Supplemental Bill. Mh/ord's Treatise 69 ? 70. 

A Biii in the tiaurr of c Sufifih-mf/iTat tiilU in the cases ubnvc 
mentioned, must state the original bill, the proceedings upon it. the 
event which has determined the interest of the party by o. against 
whom the former bill was exhibited, and the maimer in which the 
property has vested in the person become entitled. It must then 
shew the ground upon which the court ought 10 grant the benefits of 
the former suit to or against the person so become entitled; and pray 
the decree of the court adapted to the case of the plaintiff in the nevr 
bill. This bill, though partaking of the nature ot a Supplemental Bi]J, 
is not an addition to the original Bill, but anol her original bill, which, 
in its consequenv.es, may draw to itself the advantage of the proceed- 
ings on the former bill- Mrf,rd\i Trratinc 90. 

SUPPLKTORY OATH. See 3 Comm. 270; and this Dictionary, 
title Evidence. 

SUPPLICAV1T, A writ issuing out of Chancery^ for taking surety 
of the peace, w hen one is in dauber of being hurt in his body by 
another; it is directed to the justices of the peace and sheriff of the 
county, and is grounded upon the stttt. 1 Ed. 3, .v. r r?'. 2. r. 16. which 
ordains, that certain persons shall be assigned by the Chancellor to 
take care of the peace, cfc. F. X, B. 80, 81. When a man hath pur- 
chased a writ of Jiufifitivavir, directed to the justices of the peace> 
against any person, then he* against whom the writ is sued, may 
come into the Chancery, and there find sureties that be will not do 
hurt or damage unto him that suem the writ; and upon that lie shall 
have a writ of supersedeas, directed to the justices, t^V. reciting his 
having found sureties in Chancery* according to the writ of ttuftfitica* 
vit; and also reciting that writ, and the manner of the security that 
he hath found, &c. commanding the justices thct they cease to arrest 
him, or to compel him to find sureties, feflfc And if the party who 
ought to find sureties cannot come into the Chancery to find sureties, 
his friend may sue a &u/icrstdia* in Chancery for him; reciting the 
writ of svfifiticttvir, and that such a one and such a one are bound for 
him in the Chancery in such a sum, that he shall ktep the peace ac- 
cording to it; and the writ shall he directed to the justices, that they 
take surety of the party himself according to the t-uftftiicavit, to keep 
the peace, csV. and that they do not arrest him: or if they have arrest- 
ed him for that cause, that they deliver him- Xcw *\tii r Br. 180, 

Sometimes the writ of supplkaAt is made returnable into the 
Chancery at a certain day; and if so, and the justices do not certify 
the writ, nor the recognizance, and the security taken, the party 
who sued the svfifilicavii shall have a writ ol certiorari directed unto. 
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die justices of peace to certify the writ of eitfiftlicavir, and what they 
have done thereupon, and the security found, ifc, A'trw N. B. ISO. If 
a re cognizance of the peace be taken in purs nance of a writ of sufu 
fUicavit^ it must be wholly governed by the directions of such writ; 
hut if it be taken before a justice of peace below* the recognizance 
may be at the discretion of such justice. Lamb. 100: Bait. c. 70, 

At the Common Law it was sufficient, in order to obtain this 
process for surety of the peace from the Court of Chanccryj if the 
party who demanded it made oath, that he was in fear of some cor- 
poral hurt, and that he dirt not crave the same out of malice, but for 
the safety of his body. F. M B. 79, 80. 

But by stat. 21 Jac. 1. c. 8, all process of the peace shall be void, 
unless granted on motion in open court on affidavit in writing. 

When articles of the peace arc exhibited in the Court of Chancery, 
and oath is made that the surety of the peace is not craved by the 
party through malice, but for the safety of his life, a writ of aufifitica- 
vil issues, directed to the justices of the peace generally, or to some 
one justice of the peace, or to the sheriff, commanding them or him 
to take security in the sum thereon indorsed; and if the party refuses 
to find such security, to commit him to tlic next gaol until he docs 
find such security. F. JV*, B. 80. Vide Bra. Of. fth&Q F. N. B. 81: 
Bra. Peace, fit. 9: Lamb. 101, lor. 

if there be no proceedings on a suftfiHcaini within a year, the re- 
cognizance is of course discharged; and if the party be committed 
after the expiration of that time, lie shall be discharged upon very 
slight security. F'itz. 268. If taken below* and the party appear pur- 
suant to the condition, no indictment being lodged, he must be dis- 
charged , Narthu. Cu. But the Court in discretion may refuse to 
discharge a recognizance, even though the cxhibitant appear and 
consent; for abroach against any other person is equally a forfeiture. 
11 Mod. 109. See title Surrty of (fie /Vace, 

SUPPLIES* Extraordinary grains to government, by Parliament, 
to supply the exigencies of the state. See title Taxes. 

SUPPLY, Commissioners of, in Scotland. Persons appointed to 
levy the land-tax within the county for which they are named. See 
Land Tux. 

SUPREMACY, Sovereign dominion, authority, and preeminence; 
the highest estate. King Henry VIIL was the first Prince that shook 
off the yoke of Rome here in England, and settled the Supremacy in 
himself, after it had been long held by the Pope. See stats. 25 H. 8. 
cc. IS, 20i 26 //■ 3. c 1: 1 F.liz. c. I. By these laws the great power 
of Home was suppressed; apd the act of I Eliz. Sir Edward Coke 
says, was an act*of restitution of the undent jurisdiction ecclesiastical, 
which always belonged of right to the crown of England; and that it 
was not introductory of a new law, but declaratory of the old; and 
that w>icb was, or of ri; s r ht ought to lie, by the fundamental laws of 
this realm? parcel of the King's jurisdiction; by which laws, the 
King, as supreme head, had full and entire power in all causes 
ecclesiastical as well as temporal: And as, in temporal causes, th 
King doth judge by his judges in the courts of justice, by the tern 
poral laws of England; so, in causes ecclesiastical, they arc to be de- 
termined by the judges thereof, according to the King's ecclesiasti- 
cal Jaws- 5 Er/i. 9: Cawdrcy'a case. And in this case it was resolve 
by all the judges, that, by our antient laws, this kingdom is an abso- 

Vol. Vfi T 
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lute empire and monarchy; consisting of one head, which is the Xing'* 
and of a body politic, made up of many well agreeing members; ajl 
which i he Law divides into two several pans, ihe clergy and the 
laity, both of them immediately under Clod, subject and obedient to 
the hc:x] Antl ihe kindly bead r>l this politic bod) is furnished with 
prerogative and jurisdiction) to vender justice and right to eveiy part 
and member of this body, of what estate or degree soever, otherwise 
he would not he at the head of ihe whole. 5 Heft. 8, 

There are several instances of ecclesiastical jurisdiction exercised 
by the Kings of England in iormer ages; and, in this respect, the 
King is said to be ft-rxonu mixta if unita cum sacerdotibus.'Yhc King 
is the supreme Ordinary) and by the anticnt laws of the land might* 
without any act of Parliament make ordinances for the government 
of the clergy; and if there be a controversy between spiritual persons 
concerning jurisdiction, the Kin;* is arbitrator, and it is a right of his 
crown to declare their bounds, E^V. Moor 75b* 1043; Hob. 17. See 
titles King V. 3; Pafii.vt:, ; Prxmunire* 

SURCHARGE, An over-charge, beyond what is just and right. 
Sketch, Diet. 

St- He ha R€ e of Common; See title Common III. 

Sum charge of lhi, Forest, Su/icrbjicratio foresta>~\ Is when a 
commoner puts on more beasts in the forest than he has a right to. 
Mawvood^ part 2. c. 14. num. 7. And is taken from the writ De se- 
cunda xufierom- rat tone Pas fur a, in the same sense when the com- 
moner smchargetrw 3 In#t. fol> 293. See title Forest. 

SUR CUT IN VITA; See Cm in Vita. 

SURETY, Vat I'adis,] A bail that undertakes for another man in 
a criminal case, or action of trespass, l$c. 

SURETY OF THE PEACE, 
and Good Behaviour. 

Securitas PacisJ Either because the party who was in fear, is 
thereby secured; or for that the suspected party gives such security. 

I, What this Security is. 

II. Who may take or demand it. 

1. As relates both to the Peace and good Behaviour, 

2. As to the Peace only. 

3. As to good Behaviour^ or good Abearance, onlyi which in- 
cludes Security for the Peace** and somewhat more* 

III. How it may be forfeited; or discharged. 

1. As to both Peace and good Behaviour* * 

2. As to the Peace. 

3. As to the good Behaviour, 

I. This is considered by Black-stone as a species of preventive jus- 
tice; by obliging persons, whom there is a probable ground to suspect 
of future misbehaviour, to stipulate with, and to give full assurance 
to the public, that such offence as is apprehended from them shall not 
happen; through the means of pledges or Sureties for keeping the 
Peace, or for their good behaviour. 4 Comm. c. 1 8. 

By the Saxon constitution these Sureties were always at hand, 
by means of King Alfred'* wise institution of decennaries or frank- 
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pledges; wherein the whole neighbourhood of tithing or freemen were 
mutually pledges for each other's good behaviour. 13 ut this great and 
general security being now fallen into disuse, and neglected, there 
hath succeeded to it the method of making suspected persons find 
particular and special Securities for their future conduct: of which 
■we find mention in the Laws of King Edward the Confessor; " trudat 
Jidt-justtores d*- fiace et IcgaUtate (uenda.^ ca/i. 18. 

This security therefore at present consists in being bound with one 
or more So rede in a ft cognizance or obligation- to the king, entered 
on record, and taken in some conn, or by some judicial officer; where- 
by the parties acknowledge themselves to he indebted to the crown 
in the sum required. . Lor instance 100/.) with condition to be void and 
of none effect, if the party shall appear in the court on such a day, 
and in the mean time shall keep the peace; either generally towards 
the King, and all his liege people; or particularly, also, with regard 
to the person who craves the security. Or, if it be for the good be- 
haviour, then on condition that he shall demean and behave himself 
Well, (or be of good behaviour,) either generally or specialty for thci 
time therein limited, as for one or more years, or for life. This re- 
cognizance, if taken by a justice of the peace, must be certified to 
the next sessions, in pursuance of the statt 3 NrtK 1. c, \ . and if the 
condition of such recognizance be broken, by any breach of the peace 
in the one case, or any misbehaviour in the other, the recognizance 
becomes forfeited or absolute; and being estreated or extruded (taken 
out from among the other records,) and sent up to the Exchequer, 
the party and his sureties, having now become the King's absolute 
debtors, are sued for the several sums in which they are respec- 
tively bound, 4 Comm. c< 

II. L Any Justices of the Peace, by virtue of their commission, or 
those who are rx officio conservators ol' the peace, may demand Mich 
security according to their own discretion : But a Secretary of State 
or Privy Councillor are not, rx officio, such conservators, and there- 
fore they cannot bind to the peace or good behaviour, 1 1 St, Tr. 217. 
Or it may be granted at the request ol any subject, upon due cause 
shewn, provided such demandant be under the King's protection; for 
which reason it has been formerly doubted, whether Jews, Pagans, or 
persons convicted ol a fjrxmunirc, were entitled thereto. \ Hawk, P. 
C c,6Qr § 3. Or, if the Justice is averse to act, it may be granted by 
a mandatory writ) called a suflfiticttvit, issuing out of the court of 
king's bench or chancery: which will compel the Justice to act, as a 
ministerial and not as a judicial officer; and he must make a return to 
such writ, specifying his compliance, under his hand and sea!. F. 
B. 80. 2 P. Wm&i, 202. See title SuftftMcavit* But this writ is seldom 
"used; for, when application is made to the superior courts, they usu- 
ally take recognizances there, under the directions of the stat. 21 
Jac. 1. c. S. And indeed a Peer or Peeress cannot be bound over in 
any other place, than the courts of king's bench or chancery; though 
a Justice of the Peace has a power to require Sureties of any other 
person, being compos mends, and under the degree of nobility, whe- 
ther he be a fellow Justice or other magistrate, or whether he be 
merely a private man. I Hawk. P. C\ c. 60. § 5> Wives may demand 
it against their husbands; (so Peeresses agaiust their Lords;) or hus- 
bands, if necessary, against their wives* Bui feme coverts, and infants 
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under age, ought to find security by their friends only, and not to br 
bound themselves: for they are incapable of engaging themselves to 
answer any debt; which, is the nature of these recognizances or ac- 
know'lcdgments, S*e title Recognizance; 4 Comtn. 25 3, 4. 

IF the person against whom it is demanded, be present, the Justice 
of the Peace may commit him immediately, unless he offers sure- 
ties; and 6 /on tori he may br. commanded to find sureties, and be 
committed tor not doing it. Bro. Mainfu 1 Hawk. P. C, c. BO. 

But if he is absent, a warrant for committing Erin) cannot he granted, 
till a warrant is issued commanding him to find sureties; and this war- 
rant, which must be under seal, aught to shew the cause for which it 
is granted, and at whose suit. Lamb. 85: 1 Hawk. P. C. c. 60, 

The Justice of the Peace who grams this last mentioned warrant, 
may in this case make it special for bringing the party before him- 
self only; for, as he has most knowledge of the matter, he is best 
qualified to do justice in it. 5 Co. 5$; Foster's cast: 1 Hawk. P. C. c. 
60. But if the warrant be in general terms to carry tin: pat ty before 
any Justice of the Peace, the officer w ho executes it has his elec tion 
to carry biro before w hat Justice he pleases; and may carry him to 
gaol by virtue of the same Warrant* if he refuses to find Sureties be* 
fore such Justice; for the warrant has these words in it, if be shall 
refuse to find Surety, Uro* Fate. Impris.fiL 11:1 Hawk. P. C t. 
60: 5 Co. 59. 

If one, however, w ho apprehends that the Surety of the Peace will 
be demanded against him, finds Sureties before any Justice of the 
Peace of the same county, either before or after a warrant is issued 
against him, he may have a supersedeas from such Justice; and this 
shall prevent or discharge him from an arrest, under the warrant of 
any other Justice, at the suit of the same party for whose security he 
has fount! such Sureties, Lamb. 95, 56: I Havik. P. C. c. 60. 

The recognizance for keeping the peace, which a Justice of the 
Peace takes upon cons plaint below, is to be regulated, as to the num- 
ber and sufficiency of the Sureties, the largeness of the sum, and the 
time it is to continue in force, by the discretion of such Justice- 
Law.b. 100: 1 Hawk. P. C. e. 60. It has been said that a recognizance 
taken by a Justice of Peace, to keep the peace as to -A. B. for a year, 
Of for life, or without expressing any certain time, which shall be in- 
tended to be for life, although no time or place is fixed for the party's 
appearance, or he is not bound to keep the peace as to ail the JUng*s 
liege people, is good. 1 Hawk. P. C\ c. 60: Lamb. 100. But it seems 
to be the safest way to bind the party to appear at the next Sessions 
of the Peace, and in the mean time to keep the peace as to the King 
and all his liege people, and especially as u> the party who has de- 
manded the Surety of ths peace. Lamb. 105: I Hawk, P. C, c. 60. 

If one of the Sureties of a man who is bound to keep the peace 
dies, he shall not be obliged to find a new Surety: for the executors 
or administrators of him who is tlead arc bound by the recognizance. 
Lamb. 113: Bro. Peace, fU. 17: 1 Hawk. P. C\ e. 60. 

2. Any Justice of the Peace may, ex officio, bind all those to keep the 
peace, who, in his presence, make any affray; or threaten to kill or heat 
another; or contend together with hot and angry words; or go about 
with unusual weapons or attendance, to the tenor of the people; and 
all such as he knows to be common barretors; and such as are brought 
Uefore him by the constable for a breach of the peace in his presence, 
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and all such persons as, having been before bound to the peace, have 
broken it and forfeited their recognizances. Also wherever any pri- 
vate man hath just cause to fear that another will burn his house, or 
do him a corporal injury, by killing, imprisoning, or beating him; or 
that he will procure others so to do; he may demand surety of the 
peace against such person: And every Justice of the peace is bound 
to grant it; if he who demands it will make oath that he is actually 
under Fear of death or bodily harm; and will shew that he has just 
cause to be so, by reason of the other's menaces* attempts, or having 
lain in wait for him; and will also farther swear, that he does not 
require such surety out of malice or for mere vexation- This is called 
Sut uring the Peace against another: And if the party does not find 
such Sureties as the justice in his discretion shall require, he may 
immediately be committed till he does. 1 Haivk.P. C, c. 60. 

Surety of the Peace may be demanded by a wife, il her husband 
gives her unreasonable correction- Moor 874. Godb. 2 15: P. M B, 80. 
Surety of the Peace ought not to be granted to a man for fear of dan- 
ger to his servant or cattle. Lamb. 83. It hath however been said 
that a man may have the Surety of the Peace against one who threat- 
ens to hurt his wile or child. Dalf. 266. The Surety of the Peace 
ought not to be granted for any past battery* unless there is a fear 
of some present or future danger: But the offender must, in such 
ca£e s be punished by action or indictment Dak. 266. The demand of 
the Surety of the Peace ought to be soon after the cause of fear; for 
the suffering much time to pass before it Is demanded, shews that the 
party has been under no great terror. 6 Mod, 132, 

It is said, the fear of one cannot be the fear of another; and there- 
fore every recognizance must be separate. Rut in Mich, 23 Geo. 2, 
R, the court allowed three women to file joint articles of the pence 
against three men: R. v. A'cttle^ cited 1 Nawk. P. G; e. 60. § 5. Leach* & 
note. Although the fnci from which the fear arises ha pardoned, the 
court of A'. B. will receive it as a ground to grant the security upon. 
fiftU. 473. 

At the common law, the oath of the party was a sufficient ground 
for the court of king's bench to grant the Surety of the Peace; but 
this cannot be done since the *fiffc 21 Jac. Kf.fi. unless articles of 
the peace are exhibited in court, upon motion in open court. F, A". 
B. 7% 80. 

Where articles of peace are exhibited in the court of king's bench, 
and oath is made that the patty does not crave the Security of the 
Peace out of hatred or malice, but merely for the preservation of his 
life and person from danger, an attachment of the peace issues to the 
sheriff, commanding him to take bond for the appearance of the party 
at the return of the writ, to put in bail to the articles in this court: 
andj if such bond is not given, to commit the parly to the next gaol. 
Comb. 427; Riz^trCs case: P„ A", fi. 79. Where the party, against 
whom articles of the peace are exhibited, comes into court to put 
in bail, the articles must he read to him. 6 Mod. 1 33. An affirmation 
is not sufficient on which to grant Surety of the Peace. Stra> 527: 12 
Mod. 243. 

The court will not permit the truth of the allegations to he con- 
troverted by the defendant, but will order Security to be taken imme- 
diately* if no objections arise upon the face of the articles themselves. 
S'rfi. I2i>2, But if on application for the assistance of the court to 
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enforce the subsequent process, the articles should manifestly appear, 
from the coroborated affidavit of ihe defendant, to have been a mati- 
civus, ■voluntary^ and groat perjury, the court will resist the applica* 
tion, and commit the offender. 2 Burr. SOti: 3 Burr. 1922. 

II defendant, through infirmity of age or sickness, be Unable to 
attend the court, a mandamus will be granted to the justices in the 
country, to take such security. See Stra. 835; Comb, 427. 

The court wilt not receive articles of the pence, if the parties live 
at a distance in the country, unless tin y have previously made appli- 
cation to a justice in the neighbourhood. 2 Purr. 7 So. And if the 
court do receive them* the secondary may indorse the attachment 
in the form required- and order a justice of the county to take the 
security- 2 Burr. 1039: I Bt. 233- 

When Surety of the Peace is granted by the court of king's bench, 
if a suf'.vrsrdfux comes from the court of chancery, 10 the justices of 
that court, their power is at an end; and the party as to them dis- 
charged. Bro. Peace, fit. [7. 

3. Justices of peace are empowered by the s/ai. 34 Ediv. 3- 1\ 1. to 
bind ovu' .'• '/if g-.'.i! h /.'.::•,• .. to^^vd.v the king and his people* all 
them that be not of good fame, wherever they be found; to the in- 
tent that the people be not troubled nor endamaged, nor the peace 
diminished, nor merchants and others.* passing by the high-ways of 
the realm, be disturbed nor put in the peril, which may happen by 
such offenders. Under the general words of this expression, that be 
not of good fame, it is holden that a man may be bound to his good 
behaviour for causes of scandal, contra bantu mores y as well as contra 
futct /it; as for haunting bawdy-bouses with women of bad fame; or for 
kei ping such women in his own house; or for words lending to scan- 
dalize the Government, or in abuse of the officers of justice, espe- 
cially in the execution of their office. Thus also a justice may bind 
over all night-walkers; eaves-droppers; such as keep suspicious com- 
pany, or are reported to be pilferers or robbers; such as sleep in the 
day and wake in the night; common drunkards; whore-masters; the 
putative fathers of bastards; cheats; idle vagabonds; and other persons 
whose misbehaviour may reasonably bring them within the general 
words of the statute, as persons not of good fame; an expression, it 
mu at be owned, of so great a latitude, as leaves much to be deter- 
mined by the discretion of the magistrate himself. But, if he com- 
mits a man for want of Sureties, he must express the cause thereof 
with convenient certainty; and take care that such cause be a good 
ene- 1 Hawk. P. C. c. 61; 4 Comm. 256. 

III. I. A Recognizance may be discharged, either by the demise 
of the King, to whom the recognizance is made; or by the death of 
the principal party bound .hereby, if not before forfeited; or by order 
of the court to which such recognizance is certified by the justices) 
(as the Quarter sessions, Assizes, or Ring's Bench) if they see suffi- 
cient cause: Or, in case he at whose request it was granted, if granted 
upon a private account, will release it- or does not make his appear- 
ance to pray that it may be continued. I Hawk. P. C c. 60. 

2- Such recognizance for keeping the peace, when given, may be 
forfeited by any actual violence, or even an assault, or menace, to the 
person of him who demanded it, if it be a special recognizance; or, 
if the recognizance be general, by any unlawful action whatsoever. 
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that cither is or Lends to a breach of the peace; or, more particularly, 
by any owe of the many species of offences against the public peace; 
or by any private violence committed against any of His Majesty's 
subjects; But a bare trespass upon the lands or goods of another, 
which is a ground for a civil action, unless accompanied with a wil- 
ful breach of the Peace, is no forfeiture of the recognizance Neither 
are mere reproachful words, as railing a man knave or liar, any breach 
of the Peace, so as to forfeit one's recognizance, (bein^ looked upon 
to be merely the effect of unmeaning heat and passion,) unless they 
amount to a challenge to tight. I Hawk. P. C.r. 60; 4 Comm. 255, 6, 

Jty the stag. 3 H. 7* c. 1. before-mentioned. It is enacted, Lt That if 
the party who is called at a sessions of the Peace, upon a recogni- 
zance of keeping the Peace, makes default, his default shall be then 
and there recorded, and the same recognizance, with the record of 
the default, be sent and certified into the Chancery, or before the King 
in Ins Bench, or iiuo the King's Exchequer," 

He who is bound to keep the Peace, and to appear at the sessions, 
must appear there, ami record bis appearance, otherwise his recog- 
nizance is forfeited. And alt hough the party who craved the Surety 
of the Peace, comes not to pray that it may be continued, the justices 
may in their discretion order it to be continued till another sessions, 
£ro. Peacpt fU. )7: Lamb, 109, 

But if an excuse, which is judged by the court to be a reasonable 
one, is given for the non-appearance of a party, it seems that the court 
is not bound peremptorily to record his default, but may discharge 
the recognizance, or respite it till the next sessions, I Hawk, P. C. 
r., 60, A recognizance for keeping the Peace maybe forfeited by any 
actual violence to the person of another, whether it be done by the 
parly bound, or others by his procurement. Lamb. 115. 127: Bro. 
Peace, f\L 2: I Hawk. P. C\ c. 60, In support of a rule to stay pro- 
ceedings in a scire facias, upon a recognizance for keeping the Peace, 
it was said, that the assault, which h;id been made, was not upon him 
at whose request the Surety of the Peace is granted, but upon ano- 
ther person, lt was held that this makes no difference; and the rule 
was discharged. MS. jRtfi, Jtejc v. Stanley and Am 6a//, Trin. 27 Geo. 
2. But a recognizance lor keeping the Peace is not forfeited, where 
an officer, having a warrant against one who will not suffer himself to 
be arrested, beats or wounds him in the attempt to lake him. Lamb. 
J28i I Haiuk, P. C\ c. 60, 

So it is not forfeited, if a parent ill a reasonable manner chastises 
his child; a master his servant, being actually in his service at the 
lime; a schoolmaster his scholar; a gaoler his prisoner; a husband his 
wife. I Sid* 176, 177: Lamb. 127, 12«: ffetl. U9 9 150; 1 Hawk. P. C. 
c. 60: F. A". B t 80, 

And, without enumerating all the actual assaults, which a man may 
make upon the person of another, and not forfeit his recognizance for 
keeping the Peace, it may be laid down as a principle, that such a re- 
cognizance is not forfeited by any assault which could have been jus- 
tified in an action, or upon an indictment, for the assault, 4 $tkw rfbr, 
694. 

It has been held, that a recognizance lor the Peace maybe forfeit- 
ed by any treason against the person of the Kin£* or by an unlawful 
assembly in itrfroreni fioftuti. Lamb. 115; 1 Hawk. P. Cc, 60. Words 
which tend directly to a breach of the Peace as challenging a man trt 
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fight, or threatening to beat one who is present, amount to a forfeit- 
ure of such recognizance. Lamb. I (5: 1 Ha-juk, P t C.c. 60. Cro> Etiz. 
86. A recognizance is likewise forfeited by threatening to beat a per- 
son who is absent, if the party who has so threatened, does afterwards 
lie in wait to beat him. Lamb. 115. 

A man shall not forfeit a recognizance for keeping the Peace, who 
docs a hurt to another in playing at cudgels, or such like sport, by con- 
sent ; for these sports, which tend to promote activity and courage, arc 
lawful- fiait, 284: I Hatok. P. C. c. 60. But he who wounds another in 
fighting w r ith naked swords, forfeits his recognizance; because no con- 
sent, nor even the command of the King, can make so dangerous a 
diversion lawful. Cro. Cur. 229: 1 Hawk. P, C. c. GO. If a soldier hurts 
another soldier, by discharging his gun in exercising without suffi- 
cient caution, it is no forfeiture of a recognizance for keeping the 
Peace: For though he would be liable in an action for the damage oc- 
casioned by his negligence, this, it not beintj a wilful breach of the 
Peace, is not within the purport of the recognizance. 1 Hawk. P. C\ 
t. fiO: Hob, 13-4: 2 RoL Abr. 548, 

A Court of Quarter-sessions cannot in any case proceed against the 
parties, for a forfeiture of a recognizance for keeping the Peace; but 
the recognizance must be sent into some of the King's courts in West 
uunster-hatt. 1 Hawk. P. C e > 60, All proceedings upon a forfeited 
vc cognizance must be by scire faa'a#, and not by indictment; because, 
where a scire facias is brought, the parties have an opportunity of 
pleading any matter in their discharge. 1 Rett. Abr. 900. Per row's 
case: Cro. Jac> 598: I H, P. C. c. 60. 

The demise of the King is a discharge of a recognizance for keep- 
ing the Peacti: For the condition being servare /taccm nostrum, his 
successor cannot take advantage of a breach thereof. Bra. Peace y fiL 
15: 1 Hawk. P. C. c> 60, 

After such a recognizance is forfeited, the King may pardon the 
forfeiture: But he cannot release the condition before it is broken; 
because the party, at whose complaint it was taken, has an interest 
therein. Bro. liecotr. fit. 22. Bro. Chart, dc Pard. 24. 

If no time for the continuance of a recognizance for keeping the 
peace is therein mentioned, it is perhaps in the power of the court, 
in which it w as taken, or to whom it has been certified, to discharge 
it at their discretion. 4 New Abr. 695, 

The usual practice of a Court of Quarter-sessions is to continue a 
recognizance for keeping the Peace from sessions to sessions until 
the Court thinks proper to discharge it. It is the constant course of 
the Court of King's Bench, to take a recognizance for twelve months, 
and if no indictment is within that time preferred against the party 
bound to keep the Peace, it may, at the expiration thereof, be dis- 
charged. 12 Mod. 251: Sir-, 835. This seems also to be the practice 
of the Court of Chancery; for upon a motion to discharge a writ of 
fificavit, it was refused: And by my Lord Alaccte*Jietd Chancellor, — 
This application is too early; let the party stay till the year is out, and 
behave himself quietly all. that time. 2 P. IVms. 202: Ctave ring*.* case: 
See title Su/tfiticavtt; and further on this subject, Sav. 53: 1 Lev. 235; 
1 Hawk. P. C c. 6: Bro. Peace, fit. 17: Lamb. Ill: 11 $Iod t 109: Cro. 
Jac. 232: Ych* 207. 

3. A recognizance for the Guod Bohaviour may be forfeited by all 
the same means as one for the Securiiy of the Peace may be; and also 
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by some others; as by going atmed with unusual attendance, to the 
terror of the people; by speaking words tending to sedition; or by 
committing any of those acts of misbehaviour which the recogni- 
zance was intended to prevent. But not by barely giving fresh cause 
of suspicion of that which perhaps may never actually happen; for 
though it is just to compel suspected persons to give security to the 
public against misbehaviour that is apprehended, yet it would be hard 
upon such suspicion, without the proof of any actual crime, to pun- 
ish them by a forfeiture of their recognizance, I Hawk, P.C.c. 61. 
4 Comm. 25 7, 

SURGEON* Chirurgusj from the Fr. Chirurgcon^ Signifying him 
that dealeth in the mechanical part of physic, and the outward Cures 
performed with the hand; originally compounded of the two Greek 
words Xttfy manus-i 'E^yot o/iuss and for this cause Surgeons are not 
allowed to administer any inward mcdieine* By the slat. 32 If. 8. c 
42. the barbers and Surgeons of London were incorporated] and made 
one company. 

By the stat. 18 Geo. 2. c. 15. the Surgeons o£ London, and the bar* 
bers of London, are made two separate and distinct corporations; re- 
serving the privileges each were entitled to under star. 32 Hen, 8. to 
each company separatel y, — By the latter act j examiners u re appointed 
to admit Surgeons, Sec. 

An action on the case lies against a Surgeon for gross ignorance 
and want of skill in his profession; as well as for negligence and care- 
lessness to the detriment oi his patient. 8 Mast's Reft. 348. 

SUR LUI JUR, u r, Upon his oath. Leg. tV. t. c. 16. 

SURMISE, Something offered to a court to move it to grant a pro- 
hibition. Audita Quetefaj or other writ grantable t hereon* See title 
Suggestion. 

SURPLUSAGE, Fr. Sur/ilus^ Lat. Surfilumgium, Coroliarium.'] A 
superfluity or addition more than needful, which sometimes is the 
cause that a writ abates; but, in pleading, many times it is absolutely 
void, and the residue of the plea shah stand good. Broke; Pit™. 63. 
See titles Amendments Pleading. 

If a Jury find the substance of the issue before them to be tried> 
other superfluous matter is but Surplusage. 6 Re/i. 46. 

Surplusage of Accounts, signifies a greater disbursement than 
the charge of the accountant amounts unto. In another sense, Surplu- 
sage is the remidnder or overplus of money icfu Lift, Dice 

Surplusage of Istkstates' Effects. See title Executor. V. 8. 

SURREBUTTER, The replication or answer of the plaintiff to 
the defendant's Rebutter. See this Diet titles Pleadings Rebutter* 

SURREJOINDER, A second defence (as the replication is the 
first) of the plaintiff's declaration in a cause, and is an answer to the 
Rejoinder of the defendant. We&t, Syrnb. /tar, 2. As a Rejoinder is 
the defendant's answer to the replication of the plaintiff; so a Surre- 
joinder is the plaintiffs answer to the defendant's Rejoinder. Wood's 
Jyutt. 586. Where a plaintiff in his Surrejoinder is to conclude to the 
country, and not with an averment, see Raym. 94, After Rejoinder 
and Surrejoinder and rebutter, £cc. there may be a demurrer. See 
Pleading. 

SURRENDER, Sursum-Redditio. A deed or instrument testify- 
ing; that the particular tenant for life or years, of lands and tenements, 
doth yield up his estate to him that hath the immediate estate in. re* 

Vol. VI. 0 
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mainder or reversion, that lie may have the present possession there- 
of; and wherein the estate for life or years may merge or drown by 
the mutual agreement of the parties, Co. Litt, 337, 

A surrender is of a nature directly opposite to a release; for as that 
operates by the greater estate's descending upon the less, a Surren- 
der is the falling of a less estate into a greater. It is made by these 
words, Hath surrendered? grant vd y and yielded ufi. 2 Comm. c. 20* ft. 

Of Surrenders there are three kinds: A Surrender, properly taken 
at Common Lav; a Surrender of copyhold or customary estates, as 
to which sec title Cofiyhotd: And a Surrender, improperly taken, as 
of a deed, a patent, rent newly created* Sec. 

The Surrender at Common Law is the usual Surrender, and is of 
two sorts,, -viz. A Surrender in deed, or by express words in writing, 
Where the words of the lessee to the lessor prove a sufficient assent 
to give htm his estate back again; and a Surrender in Law, being that 
which is wrought by operation of Law, and not actual; as if a lessee 
for lite or years take a new lease of the same land, during the term, 
this will be a Surrender in Law of the first lease. 1 InkU 339: 5 Reft. 
I [; Perk, 60 L. And, in some cases, a Surrender in Law is of greater 
force than a Surrender in deed; for if a man makes a lease for years, 
to begin at a day to come, this future interest cannot be surrendered 
by deed, because there is no reversion wherein it may drown; but if 
the lessee, before the day, take a new lease of the same land, it is a 
good Surrender in Law, of the former lease: And this Surrender in 
Law, by taking a new lease, holds good, though the second lease t* 
for a less term than the first; and, U is said, though the second lease 
is a voidable lease, he. 5 Refi. 11: 6 Rep. 69: 10 Rep. 67: 1 Inst. 
218: Cto. EUz. 873. 

If lessee for life do accept of a lease for years, this is a Surrender in 
Law of his lease for life; if it should be otherwise, the lease for years 
would be made to no purpose, and both the leases cannot stand toge- 
ther in one person. 2 LUi. Abr. 544 Lessee for twenty-one years takes 
a lease of the same lands for forty years, to commence after the death 
of A. B^ it is not any present Surrender of the first term; but if A, B, 
dies within the first term, it is. 4 Leon. 83. A lessee for years took a 
second lease, to commence at Michaelmas ensuing: Adjudged this was 
an immediate Surrender in L^wofthe first; and that the lessor might 
enter and take the profits, from the time of the acceptance of the se- 
cond lease, until Michaelmas following. Cro. Etiz. 60S. If the lessor 
make, and lessee accept, a new lease, and it is upon condition; this 
shall be a Surrender in L.iw: And if an assignee of tenant for years 
take a new lease. &c. the first lease will be by law surrendered* I Imt^ 
218. 33S, li" a woman lessee for years marries, and afterwards she 
taktsa new lease for life without her husband, this is a Surrender and 
extinguishment of ihe term; but if the husband disagree, then it is re- 
vived: Though il the new lease hud been made to the husband and 
wife, then, by acceptance thereof, the first lease had been gone. Hutt. 
7. A lessor takes the lessee to wife, then the term is not drowned or 
surrendered; but he is possessed of the term in her right, during the 
coverrure. WoodH Inst. 285. 

A surrender maybe of any thing grantablc, either absolute or con- 
ditional; and may he made to an use, being a conveyance tied and 
charged with the limitation of an use: Cut it may not be of an estate in 
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let; nor of rights and titles only to other estates for life or years; or 
for part oi such an estate; nor may one termor regularly surrender to 
another termor; nor can a tenant at will surrender any more than he 
can gratit ; Perk. 615: My'* Max* 73; Cro. Eliz. 688: 1 Leon. 303. 
Where things will not pass by Surrender, the deed may enure toother 
purposes, and take effect by way of grant, having: sufheient words. 
Perk. 624* 

To the making of a good Surrender in deed of lands, the following 
things are requisite: The surrenderor is to be a person able to grant 
and make a surrender, and the surrenderee a person able to receive 
and take it; the Surrenderor must have an estate in possession of the 
thing surrendered, and not a future right; and the Surrender is to be 
made to him that hath the next estate in remainder or reversion, with- 
out any estate coming between; the Surrenderee must have a higher 
or greater estate in his own right, and not in the right of his wife, 
&c. in the thing surrendered, than the Surrenderor hath, so that the 
estate of the Surrenderor may be drowned therein; (so that lessee 
for life cannot surrender to him in remainder for years;) there is 
to be a privily of estate between the Surrenderor and Surrenderee; 
and the Surrenderee must be sole seised of his estate in remainder 
or reversion, and not in joint-tenancy; and the Surrenderee agree to 
the Surrender, &c. 1 Inst. 333: Perk. 5£4. 588: 2 RqU. Abr, 494j 
•Noy*& Mux* 73. 

A man who hath a fee simple estate cannot surrender it, because 
it cannot be drowned in another estate, 12 //. 4, 21. And if a lease 
be made for life or years to A.y the remainder for life to re- 
mainder in fee-tail to C, and the first tenant surrenders to C\; this 
will not take effect as a Surrender, by reason of the intervening 
estate. Dyer I 12, The lessee for life or years may surrender to him 
that is next in remainder in fee -simple or tee -tail- And if lessee for 
life surrenders his estate to one in remainder, that is tenant for his 
own life, it is a good Surrender; for a man's estate for his own life, 
in judgment ot Law, is greater than that for another's- And where an 
estate is surrendered for life, there needs no livery and seisin, as in a 
grant, I Inst. 338: Dyer 251. 280. 

Yet, in some cases, an estate, fee. may have continuance, though it 
: je surrendered; as where lessee for life makes a lease for years, and 
after doth surrender, the term for years doth continue; and so of a 
rent charge granted by such lessee, &c. Bra. 47: i In*ii 3.13, If the 
lessee for years, rendering rent, surrenders his estate to tlie lessor, 
hereby the rent is extinct: But if the rent were granted away before 
the Surrender, it would be otherwise, S Rep. 145: Btq. Surf end, 42. 
Tenant for life is disseised, or for years ousted; and before entry, or 
possession gained, he surrenders to him in reversion; this Surrender 
is void: And yet if lessee for years, after his term is begun, before 
he enters, and when nobody doth keep from him the profits, surren- 
ders, it will be guod. Perk. § 600. 

If there be lessee for years, the remainder for life* remainder in 
Fee; the lessee for years may surrender to the lessee during life, and 
so may he to him in the remainder in fee, Ptrk. § 605, 

In case of tenant for life, the remainder for life, reversion m fee; it 
was a question formerly, whether the remainder-man for life, by and 
with the consent of the tenant for life, could surrender to him in re- 
version without deed, only by coming on the laud and saying, that he 
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did surrender to him in reversion: The Court were divided; but tww 
judges held, that if tenant for life, and he in remainder for Iife } sur- 
rendered to the reversioner, it should pass as several Surrenders* viz. 
first of him in remainder to the tenant for life* and then by the ten- 
ant for life to him in reversion. Poph. 137. 

J f tenant for life grant his estate to him in reversion, this is a Sur- 
render; and it must be pleaded according to the operation it hath in 
Law, or it will not be good, -1 Mod. 1 5 1* Though iflessees for life or 
years grant their estates to him in remainder or reversion, and a 
stranger, it shall enure as a Surrender of the one half to him in re- 
version, and as a grant of the other moiety to the stranger. 1 Inst. 335. 

In a surrender there is no occasion for Livery of Seisin; lor there 
is a privity of estate between the Surrenderor and Surrenderee: The 
particular estate of the one, and the remainder of the other, are one 
and the same estate. (See titles Remainder; Reversion.) And livery 
having been once made at the creation of it> there is no necessity for 
having it afterwards. 1 Inst. 50. And for the same reason it is that no 
lively is required on a release, or confirmation in fee, to tenant for 
years or at will, though a freehold thereby passes; since the reversion 
of the Relessor or Confirmor, and the particular estate of the Relea- 
see or Confirmee, are one and the s^mc estate. And where there is 
already a possession derived from such a privity of estate, any further 
delivery of possession would be vain and nugatory. 2 Comm. 326. See 
this Diet, titles Release; Livery f jJ Snsin. 

By stat, 29 C. 2. c. 2. no estates of freehold, or of terms for years, 
shall be granted or surrendered, but by deed in writing, signed by the 
parties, or unless by operation in Law , And by stat, 4 Geo. 2. c. 
2$. § 6. leases may be renewed w ithout Surrender of under-leases 
By sfat. 29 Geo. 2. c* 31, iniants, lunatics, and femes covert, may sur- 
render leases in order to renew them, under the cirection of a Court 
of Equity, See further, 20 Win. jibr* I 19- — ] 46. and this Dictionary, 
title .Leases. 

A Si. : llcilUl r of a Prebendary *s lease, upon lonriiiion that if the then 
Prebendary did not> within a week after, grant a new lease for three 
lives, the Surrender shall bf void. Held to be a good Surrender with- 
in the statute, 2 Strange 1201. 

Sf r k en df-R of a Bankrupt; See tit. Bankrupt. 

Surrender ov Copyholds, Is the yielding up of the estate by 
the tenant into the hands of the lord, for such purposes as in the Sur- 
render are expressed. This method of conveyance is so essential to 
the nature of a Copyhold Estate * that it cannot properly be transfer- 
red by any other assurance. But Courts of Equity, will, in some par- 
ticular cases, supply the want of a Surrender. See 2 Comm.c* 22; and 
this Dictionary, title Cofiyh&id. 

Surrender of Letters Patent, and Offices, A Surrender 
may be made of Letter t) Patent to the King, to the end he may grant 
the estate to whom he pleases, Bed; and a second Patent for years to 
the same person, for the same thing, is a Surrender in Law of the 
first Patent, 10 Rep. 66. Letters patent for years were delivered into 
Chancery to be cancelled, and new Letters Patent made for years; 
but the first were not cancelled. It was held that the second were 
good, because they were a Surrender in Law of the first, and the not 
cancelling was the fault of the Chancery, which ought to have done 
3ft, 10 Hep. 66, 67: 2 1AL *dor> 545. If an officer for life accepts of 
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another grant of the same office, it is in Law a Surrender of the first 
grant j but if such an Officer takes another grant of the same Office to 
himself and another, it may be otherwise. I Ventr, 297: 3 CVo. 19S. 
See Dyer 167. 19$. Godb. 41 5; and this Diet, titles Grant of the King; 
Office. 

SURROGATE, Surrogates.] Is one that is substituted or appoint- 
ed in the room of another: as the Bishop or Chancellors Surrogate, 
fitc. 

SURSISE, Suftcrsisa*] A word especially nsed in the Castle of Do* 
zitfr, for penalties and forfeitures laid upon those that pay- not the duties 
or rent of Castle-ward, at their days limited. It probably comes from 
the Fr. Sursixt, i. e + forborn or neglected- Brit. 52. And Bracton hath 
it so in a general signification. Bract, lib. 5. 

SURVEY, To measure, lay out, or particularly describe a manor, 
or estate in lands; and to ascertain not only the bounds and royalties 
thereof, but the tenure of the respective tenants, the rent and value 
of the same, £*c On the falling of an estate to a new lord, consisting 
of manors, where there are tenants by lease, and copyholders, a Court 
of Survey is generally held; and at certain other times, to apprise the 
lord of the present terms and interests of the tenants, and as a direc- 
tion on making further grants, as well as in order to improvements, 
&£. In this Court, a Survey^ or Particular in the nature of a Rent-roll, 
is made out, specifying the tenants, and terms of their tenure, Sec Sec 
Comfi. Court Ket-fi* 

SURVEYOR, From Fr. Sur y l e. Suficr, and Voir, Cernere.] One 
that has the overseeing or care of some person's lands or works. A 
Court of Surveyors was erected by stat. 33 H. 8. c. 39. for the benefit 
of the Crown. 

Surveyor of the King's Exchange, An anticnt officer belong- 
ing to the Mint and Coinage, mentioned in the stat. 9 H. 5. r. 4« 

Surveyor-General of the King's Mas'ors axd Lands, Is 
mentioned in Cromfi. Jurisd. 106, 

Surveyors of the Highways; Sec title High-watj$* 

Surveyor of the Navy, An officer appointed over all stores; and 
to survey hulls and masts til ships, fee. Chamber!. 

Surveyor of the King's Orduance. This officer surveys the 
Orel nance and provisions of war, allows bills of debt, and keeps the 
checks on labourers' works, &c« 

Surveyors of the Waros ako Liveries. This office was 
abolished, with the Court of Wards and Liveries, by stat* 12 Car- 2« 

24. 

SURVIVOR, from Fr. Survivre, Lat. Suflervivo.~\ The longer 
liver of two joint-tenants, or of any two persons joined in the right of 
a thing. He that remaineth alive, after others be dead, See, Broke 33, 
See title Joint -tenant. 

SUSAN A TERRA, Land worn out with ploughing. Thorn. 

SUSPENSE, Su.vfien&io.'] A temporal stop, or hanging up, as it 
were, of a man's right, for a time; and, in legal understanding, is ta* 
ken to be where a rent, or other profit out of lands, by reason of the 
unity of possession of the rent, he, and the land out of which it issues, 
is not in esse for a certain time, et tunc dormiunt, but may be revived 
or awaked: And it differs from extinguishment, which is when it dies 
or is gone for ever. Co. Lite. 213. A suspension of rent is, when 
either the rent or land is so conveyed, not absolutely and finally, but 
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for a time, after winch the rent will be revived again, faugh* 109. A 
rent rocy be suspended by unity for a time; and if a lessor does any 
thing which amounts to an entry on the Land, though he presently 
depart, j et the possession is in him sufficient to suspend the rent, 
until the lessee do some act which amounts to a re-entry. Yangh. 39: 
1 Leon. 1 10 As rent is not issuing out of a common* the lessor's in- 
closing the common cannot suspend his rent. Cro. Jac. 679. If part 
of a condition is suspended* the whole condition, as well for payment 
of the rent, ;is doing a collateral act, is suspended. 4 Rtji. 52. And a 
thin - or notion personal once suspended, is for ever suspended, &c, 
Cro. Car. 373- Sec title Extinguishment. 

SUSPENSION, Is also used for a censure, whereby ecclesiastical 
persons arc forbidden to exercise their office* or take the profits of 
their benefices; or where they are prohibited for a certain time, in 
both ol them, in the whole or in part; Hence is suspmaio ab officio, or 
ttvf.fi?n*fa a brnfjitiu) and ab officio £5* bencficio. JToorfN Inst. 5 10. There 
is likewise a Suspension which relates to the Laity, i, e, suxpen&io ab 
tjiifrranu ecclt n.'., or from the hearing of divine service* &c. In which 
cl.'si it is used, as in the Canon Law, pro minor? rxcommunication? . 
Stat, 24 Hen. 8. c. 12. See title Excommunication, 

Suspension of the Habeas Corpus Act; See titles Habeas Cor- 
p n a ; ( t -'j i' r j ra m t n i , 

SusrENsiox from Offices; See titles Mandamus; Office. 

SUS. WAl COLL. Un the trial of criminals* the usage (at the As- 
sizes) is for the judge to sign the calendar, or list of all the prisoners' 
names, with their separate judgments in the margin, which is left 
with the sheriff. As for a capita; I felony, k is written opposite to the 
prisoner's name, <* Hanged by the neck; 1 * formerly, in the days of 
Eatzti and abbreviation, $U*. per call, for Swfiendatur ficr cotlum* * 
Comm. c. 32. See titte Ext cut ion of Criminate. 

SUSPICION* A person may he taken up on suspicion where a fe- 
lony is done, Eke, but those who arc imprisoned for a light suspicion of 
larceny* or robbery, are bailable by stitt, M'cstm. l,c. 15: 2 ffazsk* P+ 
Cf, 1 5. § 49. And the party being a private person that takes up one 
on Suspicion of felony, must do it of his own Suspicion, not upon 
that of another; and he must have reasonable cause of it, Etc.. Hale^s 
Mitt. P. C. 78. Sec titles -4rrt$!; Vagrant; Rail; Cumtnitmrnty iSc. 

SUSP I R AL, from Lat. Suspirurt^ \. e. ductrc Suxpiria^ Is used 
for a spring of water, passing under ground towards a conduit or cis- 
tern. See stat. 35 H. 8, c. 10. 

SUTH DURL\ »S«jr.] The south door of a church; it was the place 
where canonical purgation was performed; that is* if the fact charged 
upon a person could not be proved by sufficient evide nce* the party 
accused came to the south door of the church* and there, in the pre- 
sence of the people, made oath* that he was innocent: And plaints, 
Uc. were heard and determined at the Sat future; for which reason 
large porches were antiently built at the south doors of churches— - 
Gttrtatt. JJorob. dc Rrpawtien. Rctiest* Cautuar*. 

SWAN, Cygwits.'] A noble bird of game] and a person may pre- 
scribe to have game of Swans within his manor* as well as a warren 
or park. 7 Rep. 17, 18. A Swan is a bird royal; and all white Swans 
not marked* which have gained their natural liberty, and are swim- 
ming in an open and common river, may be seized to the use of the 
King, by his prerogative: But a Subject may have a property in white 
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3wans not marked; as any man may have such Swans in his private 
waters, and the property of them belongs to him, and not to the King; 
and if they escape out of his private waters, into an open and com- 
mon river, he may retake them; though it is otherwise if they have 
gained their natural liberty., and swim in open rivers, without such 
pursuit. Game Law t fiar. 2. fi. 152. Stealing Swans marked and pi- 
nioned, or unmarked, if kept in a mote, pond, or private river, and 
reduced to lameness, is said to be felony. IL P. C. 68. Sec title Lar- 
ceny I, I. And he that steals the eggs of Swans out of their nests, 
shall be Imprisoned a year and a day, and be fined at the King's 
pleasure, stat, \ \ Hen. 7.c. 17, No person may have a Swanmark, 
except he have lands of the yearly value of live marks, and unless it 
be by grant of the King, or his officers lawfully authorised, or by pre- 
scription, Stat> 22 £> 4. c. 6. No fowl can be a stray, but a Swan. 4 
Inst. 280. 

SWANHERD. The King's Swanhcrd, maghter deduetus cygnc^ 
rum. Pat. 16 R. 2, 

SWAN I MOT E, or SWAINMOTE; See titles Sweinmote; Pores t, 

SWART- MONEY, Is mentioned among customs and services: 
And this Swarf-money is one penny half-penny, paid before the rising 
of the sun; the party must go three times about the cross, and say 
the Swarf-money, and then take witness and lay it in the hole; and he 
is to look well that his witness do not deceive him; for if it be not so 
paid, he shall pay a great forfeiture, viz, xxxs. and a white bulb This 
account was found in an old MS. containing the rents due to the 
Caicsbij/t in hodbr^ke^ and other places in IVariuicLt/iirc. It seems to 
be a corruption from lVarth-money y and that again from Guard-ma* 
neys money paid in lieu of the service of Castle -guard* 

SWATH, Sax. swatjia.] A Swathe; or, as in Kent, a Swcath and 
in some parts a Sworth; a straight row of cut grass or corn, as it lies 
after the scythe at the hist mowing of it. Paroe/i. Jlntiq. 399. 

SWEARING, TmfirecatiOi'] Is an offence against God and religion, 
and a sin, of oil others, the tnost extravagant and unaccountable, as 
having no benefit or advantage attending it. Several good laws and 
statutes have been made for punishing this crime: By aiat> 21 Jae. 1. 
e. 20. it was enacLed, that if any person shall profanely swear or curse 
in the presence of a Justice of Peace, or the same slnll be proved 
before a Justice, he shall forfeit U-. for every o lie nee, to the use of 
the poor, to be levied by distress; and for want of a distress, the of- 
fender to be set in the stocks, EsV. By the stat. 19 Geo. 2* c. 21. which 
repeals all former statutes, if any person shall profanely curse or 
swear, and be convicted by the oath of anyone witness before any 
Justice of Peace, cjV. he shall forfeit as follows, viz. Every day la- 
bourer, common soldier, common sailor, and common seaman, 1*. 
(Sailors are also punishable for this offence by a Court-Martial.) 
Every other person under the degree of a gentleman, 2$. Every per- 
son of or above the degree of a gentleman, 5$. a second offence 
double, and every other offence treble. If the offence be committed in 
the hearing of a magistrate, he may convict without further proof 
If the offence be committed in the hearing of a constable, if the of- 
fender be unknown to him, he shall secure him, and carry him be- 
fore a Justice of Peace; but if the offender be known to the consta- 
ble, he shall make information against him before a justice of Peace. 

Qn information^ a Justice is to order the offender to appear, and if 
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on conviction he do not pay or give security for the penalty, he ahftll 
be sent to the house of correction for ten days; or being a common 
soldier or sailor, be set in the stocks. On default of duty, Justices 
to forfeit 5/, and constables 40s. All convictions are to be written on 
parchment, and returned to the next sessions. The penalties to go to 
the poor of the parish] and the offender to pay all charges of convic- 
tion, or be committed to the house of correction for six days extraor- 
dinary. All prosecutions tu be within eight days. This act to be read 
3 jx all churches iour times a year, under the penalty of 51. The Jus- 
tice's clerk, may take for the information, summons, and conviction, 
In. and no more. Each oath or curse being a distinctor complete of- 
fence, a person may incur any number of penalties in one day } 4 
Comnt. 60. n. Though the conviction cannot be removed by ttrtio- 
ran\ yet an information will lie against a magistrate corrufttly con- 
victing under it without hearing the defendant's witnesses. Burn. J. 
title Swearing* — Conviction for swearing 100 oaths, viz. u by G— . <f 9 

and 100 curses, wz. " G — d you" is good, without repeating 

them 100 times in the conviction, 2lrf. Ruijm 9 1376: Stra. 608. 

Swearing the Peace; Sec title Surety of the Peace. 

SWEEP A^k, The crop of hay got in a meadow, called also the 
swepe in some parts of England. Co. I.iit.fol. 4. 

SWEETS, or Sweet Wines; made in Great Britain for sale, are 
Liable to a duty of excise, &5e. See Excise* 

SWEINMOTE, Court of (he Swains or Countrymen. One of 
the Forest Courts, which is to be hoiden before the Verderors as 
Judges,, by the steward of the Sweinmote, thrice in every year, the 
swains and freeholders within the forest composing the Jury* The 
principal jurisdiction of this Court is. first, to inquire into the oppres- 
sions and grievances committed by the officers of the forest; and se- 
condly, to receive and try presentments, certified from the Court of 
Attachments, against offenders in vert and venison. Stat, 34 Ed, I. 
st. 5, r. L And this Court may not only inquire, but convict also; 
w hich conviction shall oe certified to the Court of Justice-seat, under 
the seaU of shir Jury; for this Court cannot proceed to judgment. 4 
jjuf. 289 See title Fore&t. 

S\V T 1 NJJLt. R. A cheat, one who lives by cheating. It is a modem 
term* To print of une th.it he is a Swindler has been held libellous 
and actionable: \ yVrwi lipfi. A* J>. 743: but merely to say to another 
" you are Swindler/' has been denied to be actionable. 2 Black. 
(C\ P.) 531. 

SV\ IXM. shall noi go unringed in woods, sfa!, 35 If, 8. c. 17. § 17. 
See titles ff<?g*i Lvntfons Police, 

SWOLIMi OI 1 LAND, Sotinga vel Swlinga TermsSm* Suim^, 
from Sut s ty&runt, as to this day, in the west country, a plough is 
called a Sul.} So much hnd as one plough can till in a year; A hide 
□f land; though some Writers say it is an uncertain quantity. 

SWORN BROTH ERS. PtUtrea Jurati ,] Persons ™ ho." by mutual 
oath, covi named to sti .ire each other's torture: Formerly, in any nota- 
ble expedition, to invade and conquer an enemy's country, it was the 
custom for the more eminent soldiers to engage themselves, by re- 
ciprocal oaths, to share the reward of their service: So, in the expe- 
dition of Jt'itliam Duke of -Y^niitindy into Eng-{c?id t Robert dtr Oily, 
and Rogtr dr faery* were sworn brothers r.nd C« partners in the es- 
tate which the Conqueror allotted them. Ptrvth, Amia. 57. This 



SYN 



IGI 



pi^clke gave occasion to our proverb of Sworn Brothers, or Brethren 
in Iniquity; because of their dividing plundered spoil. See Warden 
the Law Amadous. 

SYLVA CvEDUA, Wood under twenty feax§ growth: coppice- 
woefd. Stat. 45 E. 3. c. 3. h is otherwise called in Law-french sub- 
dots. 2 In.it, foL 642, See titles Ttthts; Wood. 

SYMBOL UM, A Symbol, or sign in the Sacrameni; the Creed of 
the Apostles is of ten called by this name by our historians* 

SYNDICCS, An advocate or patron; a. burgess or recorder of a 
town, 13 r. Mat* Paris, anno I245> 

SYNGR vPH, Sijnograjihus.] A deed, bond, or writing, under the 
hand and seal of all the parties. See Chiroqmfth. 

SYNOD, eynorfiftf/j A meeting or assembly of ecclesiastical per- 
sons, concerning religion; being the same thing in Greeks as Convo- 
cation in Latin: Of Synods there are four kinds: 1st, A general or 
universal Synod or Council, where Bishops of all nations meet. 2dly, 
A national Synod, of the Clergy of one nation only. 3dly, A p ravin, 
cud Synod, where ecclesiastical persons of a province only assemble, 
4thly, A diocesan Synod, of those of one diocese, £0*c. Our Saxon 
Kings usually called a Synod or mixed Council, consisting of cccle- 
si istics, and the nobility, three times a year; which is said to have 
been the same with our Parliament. See titles King- V. 3; Convoca- 
tion. A Synod in Sua land is composed of three or more Presbyte- 
ries. 

SYNODICAL, sitnod(tl<\"\ A tribute or payment in monev, paid to 
the Bishop or Archdeacon, by the inferior Clergy at Master visita- 
tion; it is called symddic or synodic urn, fiiia in Synodo frequentius da~ 
batur. Kight, Chrg. 59. They are likewise termed Synodies, in the 
stat, 34 //. 8. c. 16 And sometimes Synodaie is used for the ynod 
itself; and Synodals provincial, the canons, or constitutions of a pro- 
vincial Synod. Stat. 25 Htn. 8. c. 19. 

SYNOD ALES TESTES, Synods-men; thence corrupted to Sides* 
men,'] Where the Urban and Rural Deans, whose office at first was 
to inform and attest the disorders of the Clergy and People, in the 
Episcopal Synod; and for which a solemn oath was given them to 
make their presentments. But when they sunk in this authority, the 
synodical witnesses were a son ofimpanclled Grand Jury, composed 
of a priest and two or three laymen of every parish for the informing: 
of or presenting offenders; and at length two principal persons for 
each diocese were annually chosen; till, by degrees, this office of in- 
quest and information was devolved upon the Church- Wardens. (See 
that title). Paroch* Antiq. 649. 

Vol. VI, K 
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TAIL j FEE-TAIL. 

ti EVRY person convict of any felony, save murder, and admitted to 
the benefit of his clergy, shall be marked with a T. upon the brawn 
of his thumb- &at. 4 H. 7. e. 1 3. See title Clergy, Benefit of I. 
TABACUM: See Tobacco, 

TABARD, TAIJAR DER; the bachelor scholars on the founda- 
tion of Queen'* College, Oxford, are called Tabiters or Taborders; 
and these scholars were named, Tabilers, from a ^own wore by thein, 
called a Tabert, Tabarr, or Tabard: For VerMcg&n tell us, that Ta* 
bert antiently signified a short gown that reached not farther than the 
middle of the lc^; and it remains for the name of such in Germany 
and other countries, which, with the Teutonic and Saxon Taber signi- 
fy all a kind of garment, l?c. 

TABARDUM, A garment like a gown; and used for an herald's 
coat, but generally taken for the gown of Ecclesiastics. Matt. Paris 
t 64. 

TAB ELL I ON, 7b be Mo.) A notary public. Matt. Pari*, anno 

1236. 

TABLE-REXTS, redditits ad wmsam,] Rents paid to bishops, 
VTc\ reserved and appropriated to their table or house -keeping;. See 
Board-land. 

TABLING OF FINES; See title mitt of Lands L 1. 
T A Tl U LA; Vl de iihdo ma da riu s. 

TACEREE, Is used, in old charters, as an exemption from pay- 
ments, t$c. — Cum housbold (3 1 haybold & tacfree de omnibus ftroftriU 
par cis sui.y infra ovmea me tax de C. that is, they paid nothing for their 
hogs ru mrfbg within that limit, Blount. 

TACITE RELOCATION; Where the lessor suffers the lessee te 
continue after the lease is expired, paying as formerly during the 
lease, this is termed a Tacite Relocation, that is a silent or understood 
reletting of the premises. It is a Scotch term derived from the civil 
law. 

TACK; A lease: Tack-Duty, the rent reserved on a lease. Scotch 
Law Diet. 

TACTARE, For confirmare. Fleta.lib. 2. c 61. 

TAIL; FEE-TAIL, 

Feodvm TALLIATUm; from the Fr. tailler to cut; either because the 
heirs general arc by this means cut off; or because this estate is a part 
cut out of the whole. Sec title Tenures III. 6. 

An Jistate in Fee-taiiy is a limited Tee, as opposed to a Fee-simple: 
It is lhat inheritance whereof a man is seised to him and ihv heir* of 
his bodu K begotten or to be begotten; limited at the will of the donor. 
He that £iveth lands in Tail, is called the dimw; and he to whom the 
^ift is made, the Donee. Liu. § IS. Estates in Fee-tail are the (com- 



TAIL; OR, FEE-TAIL, 



165 



paratively modern) offspring of the conditional Fees at common law 
Before the statute de donis % if lands were given to a man and the heirs 
ol his body, it was interpreted to be a Fee-simple presently by the 
gift, upon condition that he had is*ue; and if he had issue, the condi- 
tion w as supposed to he performed for three purposes* viz. to alien 
and disinherit the issue; and by the alienation to bat the donor or his 
heirs of all possibility of the reversion; to forfeit the estate tor treason 
or felony; and to charge it with rent) &c. But, by the statute db do- 
Wii, the vi ill and intention of the donor is to be observed; as that the 
tenant in Tail shall not alien after issue had, 01 s before, or forfeit or 
charge the lands longer than for his own Ufe, £JY and tl>fi estate shall 
remain to the issue of the donee, or to the donor or his heirs, where 
there is no issue, so that whereas the donee had a Fee-simple before, 
now he has but an Estate-tail, ami the donor a reversion in Tec-ex- 
pectant upon that Estate tail. Co.Iitt. 19. Sec frost. 111. 

In this place, without further entering into the Oii^in of these 
estates, (for which see titles Tenure^ above referred to) we shall con- 
sider, 

I. What Thing* may or may not be entailed, under the Statute 
De donis: IVestm. 2. (13 E. L #f, 1.) a 1. 
II. The several Species of Estates-Tail: And further^ how they 
are respectively created- 
III. The Incidents /o an Estate-Tail: And the Effect of the va- 
rious Statutes ttlatijtff thereto* 

I. Tenements is the only word used in the statute: and this Coke 
expounds to comprehend all corporeal hereditaments whatsoever; 
and also all incorporeal hereditaments, which savour of the realty, 
that is, which issue out of corporeal ones, or which concern, or are 
annexed to, or may he exercised within the same; as rents, esto- 
vers, commons, and the like. 1 Inst. 19, 20. Also offices an<3 dig- 
nities, which concern lands, or have relation to fixed and certain 
places, may be entailed* 7 Rep, 33. But mere personal chattels, 
which savour not at all of the realty, cannot be directly entail- 
ed. Neither can an office, which merely relates to such personal 
chattels: nor an annuity, which charges only the person, and not 
the lands, of the grantor, But in these last, if granted to a man 
and the heirs of his body, the grantee hath still a Fee conditional at 
common law, as before the statute; and by his alienation (after issue 
born) may bar the heir or reversioner; 1 Inxt* 19, 20, An estate to a 
man and his heirs for another's iife cannot be directly entailed: For 
this is strictly no estate of inheritance, and therefore not within the 
statute de donis. 2 Vem+ 225. Neither can a copyhold estate be en- 
tailed by virtue of the statute; for that would tend to encroach upon 
and restrain the will of the lord: But, by the special custom of the 
manor, a copyhold m 7 be limited to the heirs of the body: for here 
the custom ascertains and interprets the lord's will. 3 Rep. S> 

If a term for years, or any personal chattel, (except an Annuity \ 
see that title, and title Rent*,) be granted or devised by such words 
as would convey an Estate-tail in real property, the grantee or devisee 
has the entire and absolute interest, without having issue; and as soon 
as such interest is vested in any one, all subsequent limitations, of 
consequence, become null and void, 1 Bro. C. /?. 274: I Inst, CO: 
Fear ^e. See post. 
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Two things seem essentia! to an entail, within the statute dedonix. 
One requisite is, that the subject be land, or some other thin^ of a pejU 
nature. The other requisite is> that the estate in it be an inheritance, 
Therefore neither estates ftur autre vie in lands, though limited to 
the grantee and his heirs during the lite of cestui que vit\ nor terms 
for- year*) are entailable any more than personal chattels; because* as 
the latter, not being either interests in things real, or of inheritance! 
want both requisites; so the two former) though interests in things 
Teal, yet, not being also of inheritance, are deficient in one requisite. 

However, estates, fiur autre fte 9 terms for years and personal chat- 
tels, may be so settled as to answer the purposes of an entail, and be 
rendered unalienable for almost as long a time, as if they were entail- 
able in the strict sense of the w on!. Thus estates fiur autr? vie may be 
devised or limited in strict settlement, by way of remainder* like es- 
tates of inheritance, and such as have interests in the nature of Ls- 
tatt — uul may bar their issue, and all remainders over, by aliena- 
tion of l lie estate /utr autre u/r, as those who are, strictiy speaking, 
tenants in Tail may do by fine and recovery; but then the having 
of issue is not an essential preliminary to the power of alienation, 
in the case of an estate fmr autre vie, limited to one and the heirs of 
his body, as it is in the case of a conditional fee, from w hich the mode 
of barring by alienation was evidently borrowed* 

The manner of settling terms Tor years and personal chattels is 
different from the above; for in them no Metnftfffder* can. be limited; 
but they may be entailed by Executory Ormr, or by deed of trust, 
as effectually as estates of inheritance; if it is not attempted to render 
them unalienable beyond the duration of lives in being, and twenty- 
one years after, and perhaps, in the case of a posthumous child, a few 
months more: A limitation of lime, not arbitrarily prescribed by our 
courts of justice, but wisely and reasonably adopted, in analogy to the 
case of freeholds of inheritance, which cannot be su limited by way of 
remainder, as to postpone a complete bar of the entail by fine or re- 
covery for a longer space. See titles Executory Devise; Remainder; 
Limitation. 

It is a ho proper to observe, that in the case of terms of years ami 
personal chattels, the very vetting of an interest, which in really 
would be an L£siate*tail, bars the issue and ail the subsequent i imita- 
tions as effectually as Hue and recovery, hi the case of estates entail- 
able within the statute dt doui*, pr a simple alienation in the case of 
conditional fees and estate* fiur autre vim and further, that if the ex- 
ecutory limitations of personalty are on contingencies too remote, 
the whole property is in the iirst taker. 

Upon the whole, by a series of decisions, within the two last cen- 
turies, and after many struggles, in respect to personalty, it is at length 
tenled* that every spedts of property is* in »u^ftance t equally capa- 
ble of being settled in the way of entail; and though the modes vary 
according to the nature of the subject, yet they tend to the same 
point, and the duration of the email is circumsci ibed almost as nearly 
within the &a.m« limits the difference of property will allow. 

As to the entail of estates p-ir autre vie, see 2 Vertu 184- 225; 3 
P. It m.y 262', 1 Skn 524: 2 Jik\ 2j*J. 37b: 3 Jik. 464; and 2 Ves. 
581, — As to the email of terms for years and personal chattels, see 
Manning's cast\ 8 Co, 94i Lamftett's cr/jje, 10 Cu. 46. b: Child v. BaiUj^ 
IV>Jq, 15; Dukv ofMrfolk's case 3 C. C. 1— See also Cart/t. 26/: I 
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P, IVma. \» And on the whole subject} Fee ma's Essay on Contingent 
Remainders and Executory Devises: 1 Inst, 20. in n. 

II. Cstates-tatl arc either gene ml or special, 

Tail-gexeral is where lands and tenements arc given to one, and 
the heirs of his body begotten: which is catted Tail-general, because 
how often soever such donee in Tail be married* his issue in gene- 
ral by nil and every such marriage is, in successive order, capable of 
inheriting the Esta te - ta i I, ficrformam dom. hilt. 14, 15. 

Tenant in Tail-special is where the gilt is restrained to certain 
heirs of the donee's body, and docs not go to all of (hem in general. 
And this may happen several ways. One is, where lands and tene- 
ments are given to a man, and the heirs of his body, on Mary his now 
wife to be begotten: Here no issue can inherit, but such special issue 
as is. engendered between them two; not such as the husband may 
have by another wife: and therefore it is called Special-Tail, And 
here we may observe, that the words of inheritance (to him and his 
heirs) give him an estate in Fee; but they being heirs to be by him 
begotten, this makes it a Fee -Tail; and the person being also limited, 
on whom such heirs shall be begotten, (viz. Mary his present wife,) 
this makes it a Fee -tail -special. See Liu. 16, 27, 28, 29. 

Estates, in general and special Tail, are farther diversified by the 
distinction of sexes in such entails; for both of them may either be in 
Tail-male or $ail-F£VALE. As if lands be given to a man, and his 
heirs male of his body begotten, this is an estate in Toil-niiUe-qmcrai; 
but if to a man and the heirs female of his body on his present wife 
begotten, this is an estate in 7'ait-fcmalc-s/icauL And in case of an en- 
tail-male, the heirs female shall never inherit, nor any derived from 
them; nor e convrrso y the heirs male, in case of a gift in Taii-femnlc. 
Litt , §§21, 22, Thus, if the donee in Tail-male hath a daughter, who 
dies leaving a son, such grandson in this case cannot inherit the lis.- 
tatc-tail; for he cannot deduce Ids descent wholly hy heirs male. Lift, 
§ 24, And as the heir male must convey his descent wholly by males, 
so must the heir- fern ale wholly by females. And therefore if a man 
hath two estates tail, the one in Tail-male, and the oilier in Tail-fe- 
male; and he hath issue a daughter, which daughter hath issue a son; 
this grandson can succeed to neither of the estates: For he cannot 
convey his descent wholly cither in the male or female line. 1 Inst. 25 > 

There are other estates-tail within the equity of the statute; as 
if lands arc given to a man and his hens, males or females, of his 
body begotten; the issue male or female shall oidy inherit according 
to the limitation. By virtue of the statute, here the daughter may be 
heir by descent? though there be & son. Hut in the case of a purchase. 
Lork Coke says, there cannot be an heir- female when there is a son 
who is right heir at law. I Inst, 24, 164, But this doctrine is now dis- 
puted, if not over-ruled. See title Heir 11. ad Jin. And where there 
is no heir to take according to the gift, as when issue fails, the land 
shall revert to the donor, or descend to him that is to have it after the 
estate-tail is spent. J Inst . 25. 

As the word heirs is necessary to create a fee, so in farther limit- 
ation of the strictness of the leodal donation, the word Body, or some 
other words of procreation, are necessary to make it a Fee-tail, ami 
ascertain to what heirs in particular the fee is limited. If, therefore, 
either the words of inheritance or words of nrorreation be omitted- 
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albeit the others arc inserted, in the grant, this will not make an Es- 
tate-tail. As* if the grant be to a man and his issue of Eiis body, to a 
man and his seed, to a man and his children* or offspring; all these 
arc only estates for life, there wanting the worth of inheritance, his 
/jt/'v. I ln$t. 20, So, on the other hand, a gift to a man, and his heirs 
male, or female T is an estate in Fee-simple, and not in Fee-tail? for 
there are no words to ascertain the body out of which they shall issue. 
JLitt. §31: 1 Inst ,27. Indeed, in last wills and Testaments, wherein 
greater indulgence is allowed, an Estate-tail may be created by a de- 
vise to a man and his seed, or to a man and his heirs male; or by any 
words which shew an intention to restrain the inheritance to the de- 
scendants of the devisee. I Inst. 9. 27. See title tVHL 

Further, as to rhe effect of particular words in creating Estates-tail. 

If lands arc given to the husband and wife, and to the heirs of their 
bodies, both of them have an estate in special Tail; by reason of the 
word Heirs, for the inheritance is not limited to one more than the 
other: Where lands and tenements are given to a man and his wife, 
and to the heirs of the body of the man, the husband hath an estate in 
general Tail, and the wife an estate for life; as the word heirs relates 
generally to the body of the husband: And if the estate is made to the 
husband and wife, and to the heirs of the body of the w ife by the hus- 
band begotten; there the wife hath an estate in special Tail, and the 
husband for term of life only; because the word heirs hath relation to 
the Iwdy of the wife, to be begotten by that particular husband: If an 
estate be limited to a man's heirs which he shall beget on his wife, it 
creates a special Tail in the husband; but the wife will be entitled 
to nothing, Litt. § 26, 28: Co. JJtt. 22. 26, 

Lands given to a man and woman unmarried, and to the heirs of 
their bodies, will be an estate in special Tail; for they may marry. 
I 25: 10 Reft. 50. And though lands are given to a married man 
and another man's wife, and the heirs of their two botli.es, it may be a 
good estate -tail, for the possibility of their intermarrying. IS Hen. 7. 

A general Tail, and a special Tail, may not be created at one and 
the same time; if they are, the general, which is greater, will frus- 
trate the special, i Tn#t* 2a : 

It is the word Body, or other words amounting to it, make the em 
mil : And a gift to the heirs male, or heirs female, without any thing 
further, is a fee-simple estate, because it is not limited of what body: 
And hence a corporation cannot be seised in Tail. I Inst. 13 20. 27. 

In a devise or last will, an estate-tail may be created w ithout the 
word body; also begotten shall be supplied and necessarily intended. 
JVby"S Move. 10 U 1 In fit. 2 ft f If one gives lands to a man and his issue, 
or children of bis hotly, w ithout the w ords; " his heirs,'* to convey 
the inheritance, he has but an estate for life: Though such words may 
be good enough to com cy the inheritance in a will; as estates-tail by 
He vise are always more favoured in law, than estates -tail created by 
do-cos. t Itutt. 20. 

The word heirs is necessary to create an estate-tail and inheritance 
by deed; and where an use w as limited to and to his heirs male, 
lawfully to be begotten; these last words imply that it must be heirs 
male of his hoily, because no other heir male can inherit by virtue 
of his grant, but such who are lawfully begotten by the grantor. 7 
Refi. 41. If a num makes a feoffment to the use of himself for life, 
remainder to the heirs male of his body, this is an estate-tail eyecn 
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ltd in him; and so it is if he covenanted to stand seised in the same 
manner- I Mod. 159. 

By n marriage settlement and fine levied, &c. to the use of the hus- 
band and wife, for their joint lives; remainder to the heirs of the body 
of the wife by the husband to be begotten, remainder (the wife sur- 
viving the husband) to her for life, remainder to the right heirs of 
the husband: This was held to be an estate-tail, executed in the wife. 
Jiaum. 127: 3 Satk. 338. Land is conveyed to the use of a man and 
his wile for their Jives, and after to their next issue male in Tail, then 
to the use of the husband and wife, and of the heirs of their bodies 
begotten, they having no male issue; by this conveyance, husband 
and wife are tenants in special Tail executed, and when they have 
issue male, they will be tenants for life, remainder to their son in 
Tail, the remainder to them in special Tail. 1 Tm/. 2a. 

Where a person having an estate in fee, conveys it by lease and re- 
lease to the use of himself for life, with remainder to trustees for 
their lives, and remainder to the heirs of his body; he hath an es- 
tate-tail in him J but he is only tenant for life in possession: It would 
be otherwise if there had been no intermediate estate in the trustees 
for their lives. 2 Ld. Raym, 855. A man seised of land in fee, makes 
a gift of it in Tail, or lease for life, remainder to the right heirs male 
of the body of the donor; this remainder, it is said, will be a fee-sim- 
ple, and not an estate-tail. Dyrr J 56. See title RniiuiJider. If the gilt 
or grant ol the land be to J. S. and his heirs, to hold to him and the 
heirs of his body, &c. here he will have an cstute in Tail, and a fee- 
simple upon it. Lit. c/i. 2: 1 Inst. 21. Lands are given to two brothers, 
£tc* and to the heirs of their bodies begotten; during their lives they 
shall have joint estates, so that the survivor will have all for his life; 
and* after their deaths, their heirs have estates in general Tail, by 
moieties in common one with another. 1 25: 1 Rcfi. HO. 

When a remainder is limited to two, and the heirs male of their 
bodies, they have not joint but several estates-tail: And between ba- 
ron and feme, it is said, several moieties may be of an estate-tail, as 
well as of a fee-simple. Cro r KUz. 220: MoOw. 228: 2 L£L Abr. 551. 
A feoffment was made to the use of the feoffor for life, remainder to 
\\\ R. his son and his heirs; and for want of issue of him, remainder 
to the right heirs of the feoffor; adjudged W. R. hath only an cstute 
in Tail; for though the first words of the sentence, viz. to his son and 
his heirs, make a fee simple, the subsequent words in the same sen* 
tence, i, e+ and for want of issue of him, make esuitc-taiL, by qua- 
lifying and abridging the same. 5 Mod. 266: 3 Salk, 337. Sec thti, 
57: Dyer 334; and this Diet, title Ri-maimhr. 

If a person gives land to A, for life, and after his death, without 
issue, then to another person; though here is an express estate fov 
life, given to A, the subsequent words make an estate-tail. But 
where lands are devised to A. during life, the remainder to trus- 
lees, remainder to his first son, kc.; and if A. dies without issue, 
then, &c. the limitation upon the devisee's death, it is said, will 
cot give an estate in Tail to A. but it shall be here intended, 
that if he died without having a son. 1 P. Whim. G05. A fattier, 
having two sons, devised his lands to his youngest son, and if he 
died without heirs, then to his eldest son and his heirs; the young- 
est son had an Estate-tail, because the devise to him, and if he 
died without heirs is the same as if the testator had devised it in 
these words, w, If he die without heirs of bis body; for otherwise 
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the remainder limited to the eldest sun hud been void, as the youngest 
son cannot die without heirs* so long us the eldest is livings 1 Ho/ 
Jbr, 836. See titles Jiemcundcr; tizreutory Devite. 

In ejectment the case was, the father, having three sons, devised 
his lands to his second son, unci his heirs lor ever; and for want of 
such heirs, then to the right heirs of the father; then the Father died, 
and his second son entered, and died without issue, leaving the eldest 
son: It was resolved, that the second son had but an estate-tail, and that 
the devise over by these words. 1,1 and for want of such heirs," is void 
in point of limitation, for the testator's intent was that the lands should 
descend from himself, and not from his second son; and the words 
<l want of such heirs" could import no other than want of issue, &c. 
so that the eldest son takes by descent in this case, and not by the 
will, l Salk. 233, See title Executory Dc-^hc. 

A person devised land to his wife for life, remainder to his son, 
and his heirs forever; and if he died without heirs, the same to re* 
main to his two daughters: In this case it was held in equity, that 
the rule is, where a remainder over is to one, who may be the devi- 
see's heir at law, such limitation will be good, and the first constru- 
ed an estate-tail; tor the generality of the word heirs shall be restrain- 
ed to heirs of the body, since the testator could not but know that 
the devisee would not die without an heir, while the remainder-man, 
or any of his issue, continued: But where the second limitation is to 
a stranger, it is merely void, and the first is a ice-simple. Ta/boi\ 
Chan* C'fi, 2. See title Remainder , 

There is also another species of entailed estates, now indeed grown 
out of use, yet still capable of subsisting in Jaw; w hich are estates in 
fid cro iftaritagio., or frank -marriage. These are defined to be, w r here 
tenements are given by one. man to another, together with a wife, 
who is the daughter or cousin of the donor, to hold in frank -marriage. 
Jjit.§ 17. Now by such gift, though nothing but the word frank- 
marriage is expressed, the donees shall have the tenements to them, 
and the heirs of their two bodies begotten; that is, they are tenants in 
special Taih l or this one word, frank-marriage, does, ear vi tcrmim> 
not only create an inheritance, like the word frankalmoign, but like- 
wise limits that inheritance; supplying not only words of descent, but 
of procreation also. Such donees in frank -marriage are liable to no 
service hut fealty; for a rent reserved thereon is void, until the fourth 
degree of consanguinity be passed between the issues of the donor and 
donee. Lift. 19, 2G. See title frank-tnarriagc* 

III The incidents to a Tenancy in Tail, under the &tu*. iVe&tm. 
2. are chiefly these. I, That a tenant in Tail may commit waste on 
the estate-tail, by felling timber, pulling down houses, or the , like, 
without being impeached or called to account for the same. 2, That 
the wife of the tenant in tail shall have her dower, or thirds, of the 
estate-tail. 3. That the husband of a female tenant in Tail may be te- 
nant by the curtesy of the estate-tail. 4, That an estate-tail may be 
barred, or destroyed, by a fine, by a common recovery, or by lineal 
warranty descending with assets to the heir: 1 Inst. 2-1: 10 Rep. 38. 

The establishment of this family law (as the statute de dvnh is pro- 
perly styled by Pigvtt) has occasioned, from time to time, infinite dif- 
ficulties and disputes. Children grew disohedient when they knew 
' hey could not be set aside: Farmers v/cre ousted of their leases made 
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by tenants in Tail; for, if such leases had been valid, then, under co- 
lour of long leases, the issue might have been virtually disinherited: 
Creditors were dcfi-audcd of their debts; for, if tenant in Tail could 
have charged his estate with their payment, he might also have de- 
feated his issue, by mortgaging it for as much as it was worth. Innu- 
merable latent entails were produced to deprive purchasers of the 
lands they had fairly bought; of suits in consequence of which our 
antient books are full: And treasons were encouraged; us estates-tail 
were not liable to forfeiture, longer than for the tenant's life. So that 
they were justly branded, as the source of new contentions, and mis- 
chiefs unknown to the common law; and almost universally consider- 
ed as the common grievance of the realm. Co. Litt. 19: Moor 156: 
10 Reft* 38« But as the nobility were always fond of this statute, be- 
cause it preserved their family estates from forfeiture, there was lit- 
tle hope of procuring a repeal by the legislature; and therefore, by 
ihe connivance of an active and politic prince) a method was devised 
to evade it, 2 Comm. c. 7. 

About two hundred years intervened between the making of the 
statute de dom's, and the application of common recoveries to this in- 
tent, in the twelfth year of Edward IV-; which were then openly de- 
clared by th e j ud ges to be a sufficien t bar o f an e state-tail. 1 Reft. 131: 
6 Hfp* 40. For though the courts had, so long before as the reign of 
j'ldw. III., very frequently hinted their opinion that a bar might be 
effected upon these principles, yet it never was carried into execution; 
till Edward IV. observing (in the disputes between the houses of 
York and Lancaster) how little effect attainders for treason had on 
families, whose estates were protected by the sanctuary of entails, 
gave his countenance to this proceeding, and suffered Taltarum's 
case to be brought before the court; wherein in consequence of the 
principles then laid down, it was in effect determined, that a common 
recovery suffered by tenant in Tail should be an effectual destruction 
thereof- Year-book^ 12 Edw. 4. 14. 19: Fitz. Abr. tit. Faux Reco-v.: 20 
Bra. Ahr.i Ibid. 30; tit. Jietov. in Value, 19; tit, TaUe, 36. See further, 
this Dictionary, titles Rrcovery; Fine of Lands. 

This expedient having greatly abridged estates-tail, with regard to 
their duration, others were soon invented to strip them of other pri- 
vileges. The next that was attacked was their freedom from forfei- 
tures for treason. For, notwithstanding the large advances made by 
Recoveries, in the compass of about threescore years, towards un- 
fettering these inheritances, and thereby subjecting the lands to for- 
feiture, the rapacious Prince then reigning, finding them frequently 
re-settled in a similar manner to suit the convenience of families, had 
address enough to procure a statute, (stat. 26 H. r. 13.) whereby all 
estates of inheritance (under which general words estates-tail were 
covertly included) are declared to be forfeited to the King upon any 
conviction of high treason. 2 Qavkny c. 7. 

The next attack which they suffered in order of time, was by atat 
32 Hen. 8. c. 28. whereby certain leases made by Tenants in tail 
which do not tend to the prejudice of thy issue, were allowed to b~ 
good in Law, and to bind the issue in TaiL See title L<a>te IL But 
they received a more violent blov, in the same session of Parliament, 
by the construction put upon the statute of Fines, (4 //. 7. c. 24.) by 
stat. 32 Hen. 8. p. 36, which declares a fine chily levied by Tenant i 
Tail to be a complete bar to him and his heirs, and all other person* 

Vol. VI Y 
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claiming under such entail. This was evidently agreeable to the in- 
tention of Henrii VII- whose policy it was (before common recove- 
ries had obtained their full strength unci authority') ic by the road as 
open as possible to the alienation of landed property, in order to weak- 
en the overgrown power of his nobles. But as they, from the oppo- 
site reasons) were not easily brought to consent to such a provision > it 
was therefore couched, in his act, under covert and obscure expres- 
sions* And the judges, though willing to construe that statute us fa- 
vourably as possible for the defeating of entailed estates, yet hesitated 
at giving tines so extensive a power by mere implication, when the 
statute De Donia had expressly declared, that they should not be a 
bar to Estates-tail. But the statute of Hairy 8. when the doctrine of 
alienation was better received, and the will of the Prince more im- 
plicitly obeyed than before, avowed and established that intention. Yet, 
in older to preserve the property of the Crown from any danger of 
infringement, all Estates-tail created by the Crown, and of which the 
Crown has the reversion, are excepted out of this statute, And the 
same was done with regard to Common Recoveries, by stat. 34 35 
Hen, 8. c. 20. width enacts* that no feigned recovery had against Te- 
nants in Tail, where the estate was created by the Crown, and the 
remainder or reversion continues still in the Crown, shall be of any 
force and effect. Which is allowing, indirectly and collaterally, their 
full force and effect with respect to ordinary Estates-tail, where the 
royal prerogative is not concerned. I Inst. 372: 2 Comm. c. 7. 

Lastly, by Mat* 33 H> 8* c, 39. § 75. all Estates-tail are rendered 
liable to be charged for payment of debts due to the King by record 
or special contract; as since, by the bankrupt laws, they are also sub- 
jected to be sold for the debts contracted by a bankrupt. See etat. 2 1 
Jac. 1. c. 19. and this Diet, title Bankrupt. And by the construction 
put on the $tat< -13 EUz. c* 4, an appointment by Tenant in Tail of the 
lands entailed, to a charitable tise, is good; without Fine or Recover}'. 
See title Charitable thru. 

Estates-tail, being thus by degrees unfettered, are now reduced 
again to almost die same state, even before issue born, as conditional 
fees were in at Common Law, after the condition was performed by 
the birth of issue, For first, the Tenant in Tail is now enabled to alien 
his lands and tenements by Fine, by Recovery, or by certain other 
means; and thereby to defeat the interest as well of his own issue, 
though unborn, as also of the reversioner, except in the case of the 
Crown: Secondly, he is now liable to forfeit them for High Treason: 
And, lastly, he may charge them with reasonable leases, and also 
with such of his debts as are due to the Crown on specialties, or have 
been contracted with his fellow subjects in a course of extensive com- 
merce. 2 Comm. c. 7. 

An Estate-tail cannot merge by the accession of the fee-simple to 
it: But it has been adjudged, that two fees immediately expectant 
upon one another, (as where a man is Tenant in Tail, and remainder 
in fee to the Tenant in Tail,) cannot subsist in the same person; and 
the statute De DonU having made Estates-tail a kind of particular 
estates, they must like all other such estates, be subject to merger 
and extinguishment, when united with the absolute fee 8 Nr/?. 7 4: I 
Balk. 338. If there be Tenant in Tail, remainder in Tail, and Tenant 
in Tail enfeoffs the reversioner in fee, u is a discontinuance: And Te- 
nants in Tail can mate no greater estate than for their own lives, 
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unless it be by lease, &c. according to the xtat* 32 II. 8. c. 28: 1 Jfc/*. 
HO. 

If Tenant in Tail bargain and sell lands to another and bis heirs, 
or make a lease and release to the use of himself for lile, with re- 
mainder over to another, £tc. these estates may be avoided by entry 
of the issue in Tail. 7 Mad. 23. 2S. Estates-tail are usually created 
upon settlements: Though an agreement to entail is no entails for no 
agreement shall bind the issue in Tail, where there is a first entail, 
without a fine. CA. 

TAILZIE or Entail^ in Scotland is applied to deeds whereby the 
legal line of succession is cut off, and an arbitrary one, according to 
the choice of the proprietor, substituted in its stead. In this view it 
appears very similar to the Tail or Fee-tail of the English Law; But 
its operation is governed by very different and peculiar rules, cle pen- 
dent on the different forms of the Scottish Law. See Belt's Scotch Law 
Diet, title Entail. 

Tail after Possibility of issuk extikct, Is where lands and 
tenement* are given to a man and his wife in Special Tail, and either 
«f them dies without issue had between them, the survivor hath an 
estate in Tail after possibility of issue. Sec. Also if they have issue, 
and the issue dies without issue, w ereby there is none left who may 
inherit by force of the entail, the survivor of the donees hath an Es- 
tate-tail after possibility. Lift. § 32 The Estate of this tenant must 
be created by the act of God, viz. by the death of either party with- 
out issue: none can have this estate but one of the donees, or a donee 
in Special Tail; for a donee in General Tail may by possibility have 
issue. Utt. § 32: 1 Just. 28: II Rep. 80, And if one gives lands to a 
man and his wife, and the heirs of their two bodies in Special Tail, 
and they live till each of them arc 100 years old, and have no issue 
yet doth the law see no impossibility of having children, and they 
continue Tenants in Tail: But if the wife die without issue, there th 
Law sceth an apparent impossibility. I In si. 2S. See this Diet, tit I 
Tenures III. 7. 

This estate is considered by Biackstone^ as an estate for life of th 
legal kind, contradistinguished from such as are conventional. Se 
this Diet, title Life-Estates. Black hi one also shews the propriety o* 
the long /teri/thrasin which the Law makes use of, as absolutely ne 
cessary to give an adequate idea of the nature of this estate . 2 Ccmm. 
c, B./f. 124, 

This estate xs, by the learned Commentator, said to be of an am- 
phibious nature, partaking partly of an Estate-tail, and partly of an 
Estate for Life. The Tenant is in truth only Tenant for Life, but with 
many of the privileges of a Tenant in Tail; or he is Tenant in Tail 
with many of the restrictions of a Tenant for Life; as to forfeit his 
estate if he aliens it in fee-simple: whereas such alienation by Ten 
ant in Tail, though voidable by the issue, is no forfeiture of the es 
tate to the reversioner* who is not concerned in interest till all pos- 
sibility of issue he extinct. But in general, the Law looks upon 
this estate as equivalent to an estate for life only; and, as such, "will 
permit this tenant to exchange his estate with a tenant for life; which 
exchange can only be made of estates that are equal in their nature. 
See title Exchange of Lands r And although, like Tenant in Tail, he 
is not punishable for waste if he cut down trees, yet they are not his 
property, but will belong to the first person living at the time when. 
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they are cut, who lias an estate of inheritance. See title ICastt. 
Comm. c. 8. b* n. See also I Inst. 27 , 2b , and the notes there; and 2 
/\ Ufa*. 240. 
TAINT; See Attaint. 

T A K 1 NG, felonious or unlar.fu I; Sec lilies Felony; frauds Larceny . 
TALE; See Count; Declaration; Pleading. 

TALENT* A weight of 62 pounds; also a sum of money among 
the Greek*, of about 100/. value » Merc ft. Diet. 

TALES, Eat. ] A supply in case of a jury uot appearing, or chal- 
lenged as not indifferent, & c. of one or more such persons present in 
court as are equal in reputation to those that were impanelled, in or- 
der to make up a full jury. See title Jury. 

Tales, The name of the book in the King's Bench Office of such 
persons as are admitted of the Tales. 4 Inst. 93. 

TALLAGE, Tattagium, from the Fr. TaiileJ] Is metaphorically 
used for a part or a share of a man's substance, carved out of the 
whole, puid by way of tribute, toll, or tax. Stat, dr 7 adagio jio?i conce- 
dcjido temfi* Edvt. I; Szow's Ann. 445. And, according to Sir Edw. 
Cake* Tallage is a general word for all taxes. See title Taxes. 2 Inst, 
532, 

TALLAGERS, Tax or toll gatherers mentioned by Chaucer. 

TALLAG1UM F ACERB, To give up accounts in the Exche- 
quer, where the method of accounting was by TaJleys. Mem+in Scacc. 
Alien. 6 £dw. I. 

T ALLEY, Ta!tea ; Kr. Taille; Ital. Tagiiare, i. e, Seindere.'] A stick 
cut in two parts, on each whereof is marked, with notches or otherwise, 
what is due between debtor and creditor; as now used by brewers, &c. 
And this was the antient way of keeping all accounts, one part being 
kept by the creditor, the other by the debtor, &c. Hence the Tallier 
of the Exchequer whom we now call the Teller* There were two 
kinds of Tallies formerly used in the Exchequer; the one termed 
Tallies of Debt, which were hi the nature of an acquittance for debts 
paid lo the King? on the payment w hereof these Tallies were deliv- 
ered to the debtors, who, carrying them to the Clerk of the Pipe- 
office, had there an acquittance in parchment for their full discharge. 
Stat. 1 A 1 . 2 c. 5. The other, Tallies of Reward or Allowance, being 
made to sheriffs of counties, as a recompencc for such matters as they 
had performed to their charge, or such money as was cast upon them 
in their accounts of course, but not leviable, &ic. Stats. 27 H. 8. c> 1 I: 
33 & 54 H. 2 & 3 Ed. 6, f. 4. These Tallies are now abolished by 
stat* 23 Geo, 3. c. 82; which see under title Exchequer. 

TALLOW is subject to certain duties and regulations on impor- 
tation and exportation, by various statutes. See titles Customs; jVavi- 
g&tion -t'cts. 

TALLYMAN, A person that sells or lets goods, clothes, Etc, to be 
paid by so much a week, MercA. Diet. 

TALWOQD, TaiHaturaS] Fire-wOod cleft and cut into billets of a 
certain length; otherwise written Talgwoud and Tajshide, in the an- 
tient stttfs* 34 & 35 8. r. 3; 7 Ed. 6. c. 7: 43 EUz. t. 14. 

TAM QUAM; See titles Actions, Pofiular; Information; Qui 

TANGIER, An antient city of Uardaiy y formerly part of the do- 
minions of the Crown of England* as Gibraltar is at present; men- 
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tioned in the stat . IS Car, 2. c 7. Tangier deemed not to be a plan- 
tation, *fa*. 22 ^J" 23 Car, 2. c. 26. 

TANISTRY, Seems to be derived from Thanis; and is a law or 
custom in some pans of Ireland; on which see Dav. Reft. 28; Antiy, 
Hibcrn.fi, 38: 1 Insr. and this Diet, title Gavelkind^ ad Jin. 

T ANN Alt E, To dress or tan leather, Plac. Pari. 18 Edw. 1. 

TANNERS. No person shall tan learner unless he hath been an 
apprentice for seven years with a Tanner, or he be the sen of a Tan- 
ner, Etc. on the pain of forfeiting the leather tanned, or the value. 
Stat, \ Jac* I, t. 22. — See also $tH. 48 Geo. 3. c. 60, prohibiting Tan- 
ners to be curriers, or vice verm. Tanners over -liming hides, or u shift 
in tanning any thing but oak-bark, ash-bark, culver-dung, &c. incur 
a forfeiture oi the leather; and hastening the tanning of the leather 
by unkind heats, &c, are liable to a penalty of 10A and to stand in the 
pillory- Hides for sole-leather are to lie in the wooze twelve months, 
and upperdeather nine months, or shall be forfeited, &c, Stat, ibid. 
Tanners shall not shave their hides, 13 & 14 Car, 2, c- 7. 

By stat. 9 Ann, c. II. it is ordained that collar-makers, glovers, 
bridle -cutters, and others who dress skins in alum, &c, and cut the 
same into ware*, shall be accounted Tawers, and subject to the pe- 
nalties for frauds and concealments relating to the duty on JLeather. 
See that title. 

TAR, See Pitch*, Stores. 

TARE and TRET. The first is an allowance in merchandise, 
made the buyer for the weight of the box, bag, or cask, wherein 
goods are packed ; and the last is a consideration in the weight, for 
waste in emptying and reselling the goods, by dust, dirt, breaking, 
Book Bates. 

TARGET, From Lat. Targuu.'] A shield, originally made of lea- 
ther, wrought out of the back of an ox- Blount . 

TARGIA, Tarida.^ Was a ship of burden, since called a Tartan, 
and Tarita. Knighton, anno 1385. 

TARIFF, Custom, duties, toll, or tribute, payable upon merchan- 
dise exported and imported, are so called. See title Customs on Mer- 
chandise. 

TAKTARON, A sort of fine cloth or silk. Stat. Antiq. 4 Hen. 8. c. 6. 
TAS, i'V.J A Cock, heap, suck, or rick of hay or corn. Law Pr. 
Diet. 

T ASS ALE, for Casufa, A priest's garment covering him over. 

TASSUM, A mow of corn or hay, from the Fr. Yimt-r, to pile up. 
Ta&$er } to mow or heap up, ad tassum furcare y to pitch to the mow. 
Rot. Nil. 25 Edw, 3. 

TATH* In the counties of Norfolk and Suffolk ; the lords of man- 
ors claimed the privilege of having their tenants' flocks or sheep 
brought at night upon their own demesne lands, there to be folded 
for the improvement of the ground; which liberty was called by the 
nameofTath. Sfielm. 

TAVERN; See titles hinn ; Drunkenness, 

TAU, By Sttdon in his notes upon Eadmcrits y signifies a cross. 
Mon. Angt, iii. 121. 

TAUR1 LIBER I LIBERT AS, In antient charters, is used for a 
common bull; so called, because he is free and common to all the te- 
nants within such a manor orlibcitv, Sec 

TAWERS; See Tanner*, 
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TAXES, 

Tax, 7tjrtf, from the Cir. Tet^?, i. e. Ordo, Tribittum.] A tribute or 
imposition bid upon the Subject, which being certainly and orderly 
rated, was wont to be yearly paid into the King's Exchequer* It dif- 
fers from what is commonly called a Subsidy, in this, That it is al- 
ways certain as it is set down in the exchequer book, and levied in 
general of every town, and not particularly of every man, &tc. See 
Rastal's Abridgment) titles Taxes; Tenths} Fifteenths; Subsidies, &c. 
and 4 Itutt. 26. 33. 

A Tax may now be defined to be a certain aid, subsidy, or supply> 
granted by the Commons in Parliament assembled; constituting the 
King's extraordinary revenue, and paid yearly towards the expences 
of government, 1 Comm. c. 8. Sec Higkmore on Excise* Intrud. § 2. 

It is said, that in antient times. Taxes were imposed by the King 
at his pleasure; but King Edna. I- bound himself and his successors, 
in the 25th year of his reign, that from that time forward no Tax 
should be laid upon the subject, without the assent of the Lord's and 
Commons in Parliament. Stat* 25 Edw. I. 5, 6. See title Liberty. 

Under title -A7rcg-, V< \, the Taxes are stated from Btaekstone y as 
part of the King's extraordinary revenue, as applicable to the pur- 
poses of government: They may, however, more properly be consi- 
dered as the national revenue applicable to public purposes; The fol- 
lowing is a very concise statement of their nature and amount: See 
more fully under the several titles; Customs; Excise, &c. 

The taxes now levied on the subject are applicable to the purpose 
of supplying the public expences, resulting from the support of the 
navy, the army, the interest of the national debt, and the annual ex- 
penccs of government. — .These Taxes in the accounts annuylly laid 
before Parliament under the act 42 Geo. 3. c. 70, are distinguished 
under the two heads of Ordinary Revenues and Extraordinary Re* 
source. : Tin: ordinary revenues art; either annual or permanent: The 
annual revenues were heretofore those arising from the land tax, the 
excise on malt, and a duty on pensions and ofliccs: Since the land-tax, 
has been made perpetual for the purpose of redemption, (see this 
Dictionary, title Land Tax^ the annual duties arc the excise on malt, 
the duties on pensions and offices, and certain duties of customs on 
sugar, tobacco, and snuff: With respect to Ireland the duties ol cus- 
toms are also at present {January 1808) annual; as were those of ex- 
cise and taxes till 47" Geo* 3. The permanent ordinary Taxes in Great 
Britain, are the customs, excise, stamps, land-tax, assessed taxes, (be- 
ing those on windows, houses, servants, carriages, horses, dogs, hair- 
powder, and armorial bearings); postage duties and other articles of 
trilling amount, such as licences to hawkers, hackney-coaches, Sec. 
The extraordinary resources in Great Britain consist of duties of 
customs and excise imposed during the continuance of war; and also 
a duty on income, or the profits of property imposed for a like con- 
tinuance. These extraordinary resources are aided by annual loans 
and lotteries. In Ireland, the customs, as before stated, are at present 
annual: The excise, (which department also includes the taxes on 
windows, fire -healths, carriages, servants, horses, and dogs,) stamps 
and postage, are permanent. These form the ordinary revenues; the 
extraordinary resources consist chiefly of loans and lotteries. These 
"axes are under the management of commissioners of customs, of 
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excise, of stamps, and of taxes, The amount of the revenue is fluctu- 
ating, or rather progressively increasing: That of the several branches 
for the year ending in 5 Jan. 180S was nearly as follows, sailed in 
round numbers. In Great Britain, customs l2,5Qp»O00V. (about $000, 
000/> being war duties): Excise 26,000,0007. (about 6,250,000/. being 
war duties): Stamps 4,750,000/,: Land tax 1,400,000/.: Assessed taxes 
5,600,000/.: Post office 1,500,000/.; Pensions 135,000/.: Property tax 
(a war duty) 10,000,000/. Total of all receipts (including some small 
duties not here specified) 66,000,000/, In Ireland^ customs 2,500,000/.: 
Excise 2,000,000/-: Tuxes 400,000/.: Stamps 700,000/,: Post-office, 
180,000/., making with other small articles about 7,000,000/. The 
land-tax and property tax have not hitherto been extended to Ire- 
land. 

The average expence of collecting the whole revenue has been 
computed at 7\ fier cent, and of that of the excise) at 5^ fier cent.; 
which is less than any other branch of the revenue. The w hole rev- 
enue is first deposited En the Exchequer, and is thence issued out to 
the respective officers for payment, and its application is annually ac- 
counted for to Parliament, at what is commonly called the Ofi&nifigof 
the Budget; that is, the statement of the national revenue and expen- 
diture, by the Chancellor of the Exchequer, who, at the same time, 
calls for a supply, if necessary. 

When the Home of Commons have voted a supply to His Majesty, 
and settled the quantum of that supply, they usually resolve them- 
selves into a committee of ways and means, to consider the ways of 
raising, and the means for paying the interest of the supply so voted. 
And in this committee, every member (though it is looked upon as 
the peculiar province of the Chancellor of the Exchequer) may pro- 
pose such scheme of taxation as he thinks will be lea-St detrimental to 
the public. The resolutions of this committee, when approved by a 
vote of the house, are in general esteemed to be (as it were) final and 
conclusive. Tor though the supply cannot be actually raised upon the 
subject, till directed by an act of the whole Parliament; yet no monied 
man will scruple to advance to the government, any quantity of ready 
cash on the credit of a bare vote of the House of Commons, though 
no Law be yet passed to establish it. ] Comm. c. 8. ft. 307, 8- 

The produce of the respective Taxes originally formed separate 
and distinct funds; being securities for the sums advanced on each 
several Tax, and for them only. Hut at Tast it became necessary, in 
order to avoid confusion, as they multipled yearly, to reduce the 
number of these separate funds, by uniting and blending them toge- 
ther; superadding the faith of Parliament for the general security of 
the whole. They were therefore reduced to three capital funds;— 
The Aggregate Fund, The General Fund, so called from such union 
and addition; and The Scuth Sea Fund, being the produce of the 
Taxes appropriated to pay the interest of such part of the national debt 
as was advanced by that company and its annuitants. All these are 
now united together in The Consotidat< d Fund, established by at at. 27 
Geo. 3. c, 13. § 47, The separate funds, thus united, are become 
mutual securities for each other, and the whole produce of them, thus 
aggregated and consolidated, is liable to pay such interest or annui- 
ties as were formerly charged upon each different fund: the faith of 
the legislature being moreover engaged to supply any casual deli- 
riency; and though some of the Taxes may have, now and then. 
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proved less productive than was expected, the sum total has gene- 
rally been more than sufficient to answer the charges upon them; 
and the surplus, in consequence, formed the Sinking Fund, originally 
destined to sink and lower the national debt; and now enlarged and 
secured, by the provisions of 7 sfat. 26 Geo. 2. c. 31. and other statutes. 
Sec this Dictionary, title National Debt. 

The consolidated fundi above mentioned, stands mortgaged by Par- 
liament, to raise an annual sum for the maintenance of the King's 
household and civil list. For this purpose in the late reigns, the pro^r 
duce of certain branches of the excise and customs, the post-office, 
the duties on wine licences, the revenues of the remaining crown 
lands, the profits arising from courts of justice, (which articles include 
all the hereditary revenues of the crown,) and also a clear annuity of 
120,000^ were settled on the king for life, for the support of his house- 
hold, and the honour and dignity of his crown. And as the amount 
of these several branches was uncertain, (though in the last reign 
they sometimes raised almost one million,) if they did not arise annu- 
ally to 800,000/, the Parliament engaged to make up the deficiency. 
But King George III,, having, soon after bis accession, spontaneously 
signified his consent, that his own hereditary revenue might be so 
disposed of as might best conduce to the utility and satisfaction of the 
public, and graciously accepted of the limited sum of 800,000/. per 
annAor the support of his civil list* the said hereditary and other re- 
venues were carried into, and made a part of the aggregate fund, 
and afterwards of the consolidated fund, which is charged with the 
payment of the whole annuity to the crown- This sum being found 
insufficient, application was, from time to time, made to Parliament 
to discharge debts contracted on the civil list, and to increase the an- 
nual amount of the civil list. See further this Dictionary, title King V\ 4. 

A short statement of the anticntmode of rating property or perons 
in respect of their property, either by tenths, or [fifteenths^ subsidies 
on hndy hydages^ xcutagrs, or taltiages y may assist the student in un- 
derstanding our antient Laws and history. See I Comm. c> 8. 

Tenths and Fifteenth* were temporary aids issuing out of personal 
property, and granted to the King by Parliament, 2 Inst. 77: 4 Inst. 
34. They were formerly the real tenth or fifteenth part of all the 
moveables belonging to the subject; when such moveahles, or per- 
sonal estates, were u very different and a much less considerable thing 
than what they usually are at this day. Tenths ate said to have been 
first granted under Henry 1L, who took advantage of the fashionable 
zeal for Croisades to introduce this new taxation, in order to defray 
the ex pence of an expedition to Palestine; which he really, or seem- 
inglyjiyd projected against Sr^Wjw*, emperor of the Saracens; whence 
it was originally denominated the &j ladine Tenth. Hoved.J. D, 11 S3: 
Carte, i. 7 1 9: Hume, i. 329. But afterwards fifteenths were more usu- 
ally granted than tenths. Originally the amount of these Taxes was 
uncertain, being levied by assessments newly made at every fresh 
giant of til c Commons; a commission for which is preserved by AJai- 
ihei-j Paris (J. D, 1232.) But it was at length reduced to a certainty, 
in the eighth vear of Edward IIL; when, hy virtue of the King's com- 
mission* new taxations were marie of every township, borough, and 
city in the kingdom, and recorded hi the exchequer; which rale was, 
at the time, the fifteenth part of the value of every township; the 
whole amounting to about 29,000/. and therefore it still kept up the 
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name of a fifteenth, when, by the alteration of the value of money, and 
the increase of personal property, things came to be in a very differ- 
ent situation. So that, when, of Utter years, the Commons granted 
the King a fifteenth) every parish hi /inland immediately knew their 
proportion ot it; that is, the same identical sum that was assessed bj 
the same aid in the eighth of Edward J 1L; and then raised it by a rate 
among themselves, and returned it into the royal exchequer. 

The other amient let ies were in the nature of the modem land- 
tax: For we may truce up the original of that charge as high as to 
the introduction of our military tenures; when every tenant of a 
knight's fee was bound, if called upon, to attend the King in his 
army for forty days in every year. But this personal attendance grow- 
ing troublesome in many respects, the tenants found means of com- 
pounding for it, by first sending others in their stead, and in process 
of time, by making a pecuniary sad ^taction to the crown in lieu of it. 
This pecuniary satisfaction at last came to be levied by assessments, 
at so much for every knights* fee, under the name of Scutagcs; which 
appear to have been levied for the first time in the fifth year of Hen- 
ry II., on account of his expedition to Toulouse; and were then, it 
seems, mere arbitrary compositions, as the King and the subject could 
agree. But this precedent being afterwards abused into a means of 
oppression? (in levying scutages on the landholders by the royal au- 
thority only, whenever our Km^s went to war, in order to hire 
mercenary troops and pay theircontingent expences 5 )it became there- 
upon a matter of national complaint; and King John was obliged to 
promise in his Magna Carta, that no scutagc should be imposed, 
without the consent of the common council of the realm. This clause 
was indeed omitted in the charters of Henry III., where we only find 
St stipulated, that scutages should be taken as they were used to be 
in the time of King Henry IL (c. 37.) Yet afterwards by a variety of 
statutes under Edward L, and his grandson, it was provided, that the 
King shall not take any aids or tasks, any tail i age or Tax, but by the 
common assent of the great men and Commons in parliament. See 
title Liberty* 

Of the same nature with scutages upon Knights'-fecs were the 
assessments of Hydage upon all other lands, and of Tattiagc upon ci- 
ties and burghs, Madvx. Hint. Exch. 4SO, — But they all graduallv 
fell into disuse upon the introduction of Subsidies , about the time of 
King Richard IL and King Hnru IV. These were a Tax, not imme- 
diately imposed upon property, but upon persons in respect of their 
reputed estates, after the nominal rate of 4.-?. in the pound for lauds-, 
and 2s, &d. for goods; and for those of aliens in a double proportion. 
But this assessment was also made according to an antient valuation: 
wherein the computnUon was so very moderate, and the rental of the 
kingdom was supposed to be so exceeding low, that one Subsidy of 
this sort did not, according to Coke, amount to more than 70,000/,; 4 
Inaf. 22% Whereas the Land-tax, at the same rate, before any pari 
of iL was redeemed, produced two millions, and the tax on income or 
produce of property at 10 per ctnt.ov only 2.s. in the pound produced 
m the year ending 5 January 1 808, the sum of ten millions* It was 
antiently the rule never to grant more than one Subsidy and Two 
Fifteenths at a time: But this rule was broken through for the lirsi 
lime on a very pressing occasion, the Danish Invasion in 1538; when 
the Parliament gave Queen Elhahct/i two Subsidies and four Til- 

Vor. Vf. / 
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tcenths. Afterwards, as money sunk in value, more Subsidies were 
given; and we have an instance in the first parliament of 1640, of the 
King's desiring twelve Subsidies of the Commons, to be levied in three 
years r 

The grant of SifiXitageSj Taliiages, or Subsidies by the Commons 
did not extend to spiritual preferments; those being usually taxed at 
the same time by the clergy themselves ill Convocation; which grants 
of the Clergy were confirmed m Parliament, otherwise they were il- 
legal, and net binding- A Subsidy granted by the Clergy was after 
the rate of 4w t in the pound according to the valuation of their liv- 
ings in the King's books; and amounted, as Coke .states, to about 
20,000/. 4lmt While this custom continued, Convocations wen- 
wont to sit as frequently as Parliaments; but the last Subsidies, thus 
given by the Clergy, were those confirmed by &tat, 15 Car. 2. c. 10, 
since which another method of Taxation has generally prevailed, 
which takes in the Clergy as well as the Laity: In recompence for 
which the beneficed Clergy have from that period been allowed to 
vote at the election of Knights of the Shire; and thenceforward also 
the practice of giving ecclesiastical subsidies hath fallen into total dis- 
use. Dak. of Sheriffs 4 18: Gilb, Hi&(. Ex ch. c. 4. 

The Lay Subsidy was usually raised by Commissioners appointed 
by the Crown, or the great officers of State; and therefore, in the be- 
ginning of the civil wars between Charles 1. and his Parliament, the 
latter having no other sufficient revenue lo support themselves and 
their measures, introduced the practice of laying weekly and monthly- 
assessments of a specific sum upon the several counties of the king- 
dom; to be levied by a pound vale on lands and personal estates; which 
were occasionally continued during the whole Usurpation, some- 
times at the rate of 1 20,000/. a month, sometimes at inferior rates. 
After the Kcstoration, the antient method of granting Subsidies, in- 
stead of such monthly assessments, was, as it seems once, and once 
only, renewed; viz. in 1 60S, when four Subsidies were granted by the 
Temporahy, and four by the Clergy; which was, in fact, the last time 
of raising supplies in that manner. For the monthly assessments be- 
ing now established by custom, being raised by Commissioners named 
by Parliament, and producing a more certain revenue; from that time 
forwards we hear no more of Subsidies, but occasional assessments 
were granted as the national emergencies required. These period- 
ical assessments, the Subsidies which preceded them, and the more 
antient St-utagc, Hydage, and Talliage, were toall intents and pur- 
poses a Land-tax: and the assessments were sometimes expressly 
called so. Though a popular opinion has prevailed, that the Land-tax 
was first introduced in the reign of King William III. See title Land- 
fax, 

The learned commentator is of opinion, that the last time of rais- 
ing Supplies by way of Subsidy, was in 1670; and he seems lo have 
been misled by the title of stat. 22 & 23 C. 2. c. 3. viz, 11 An act to 
£ram subsidy to His Majesty for supply of his extraordinary oc- 
casions. 111 But although, among a great variety of other Taxes, U. in 
the puund is to be raised upon land, yet the mode of collecting it is 
lutally different from the former subsidy assessment; it is to be levied 
by exactly the same plan and arrangement as were afterwards adop- 
ted m stat. 4 JI\ Es* M. c. t. All the material clauses in mat. 22 & 23 
C .2. d & are copied vt-rbatitn into 4 W. is 1 M. t, 1. The act of 
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Charles II. is not printed in the common edition of the Statutes at 
large; but is given at length in Kebtr's Edition. See 1 Comm. c. 8, \\\n. 

The modem Tax on Income, or the profits of propel ty, bears a near 
resemblance to this antient tax. It was first introduced under the 
Title of a tax on Income, and regulated by stats. 38 G. 3, c. 15: 39 
Geo. 3. c. 13: 39 if 40 G< 3. c. 49. At present it exists as a contribu- 
tion on the profits of property under the acts 43 Geo. 3. r. 42: 43 Geo. 
3. c. 122: 45 Geo. 3, c. 15; 46 f?ro. 3, c. 65* Under these latter acts, 
it was at first 5 fier cent, and afterwards increased to 04 and then to 
ten per cent:} or 2.9. m the pound: It has proved a very productive tax; 
and if duly and equitably levied, it would be the fairest and most de- 
sirable of "all Taxes; although in some particulars it is certainly at 
present liable to objections; particularly in the rate being the same 
on a small income as on a large one; and upon an income merely 
personal or temporary, as on that which is real and permanent. 

The Malt-tax is a sum raised every year by Parliament, ever 
since 1 597, by a duty on every bushel of malt. This is under the man- 
agement of Commissioners of Excise; and is indeed itself no other 
than an annual excise: It produced in the year ending 5 January 1803, 
the sum of 1,350,000/. but in this were included some additional du- 
ties of modem date. 

The duty on Salt consists in an excise, imposed, jicr bushel, by 
several statutes. See title Salt* 

As to the duty on the carriage of Letters, see this Dictionary, title 
Post-Office. 

As to the Stamp duties, see this Diet title Stamps. 
As to the duty on Houses and windows. As early ys the conquest* 
mention is made in Domesday-Book of fumagc or iu&ge, vulgarl) 
called smoke -farthings which were paid by custom to the King for 
every chimney in the house. And we read that Edward the Black 
Prince, (soon after his successes in Frante^) in imitation of the JLug' 
lish custom, imposed a tux of a florin upon every hearth in his French 
dominions. But the first parliamentary establishment of it in England 
was by &tat. 13 ^ H Car. 2. r. 10, whereby an hereditary revenue of 
'Id. for every hearth, in all houses paying to church and poor, was 
granted to the King for ever. And, by subsequent statutes for the 
more regular assessment of this tax, the constable and two other sub- 
stantial inhabitants of the parish, to be appointed yearly, (or the sur- 
veyor, appointed by the Crown, together with such constable or other 
public officer,) were once in every year empowered to view the in- 
side of every house in the parish. But, upon the Revolution, by stat. 
1 IV. if M. st. I.e. 10. hearth*moncy was declared to be (t not only a 
great oppression to the poorer sort, but a badge of slavery upon the 
whole people; exposing every man's house to be entered into, and 
searched at pleasure by persons unknown to him; and therefore, to 
erect a lasting monument of their Majesties' goodness in every house 
in the kingdom, the duty of hearth-money was taken away and abol- 
ished." This monument of Goodness remains among us to this day; 
but the prospect of it was somewhat darkened, (says Blackxtonc^ 
when, in six years afterwards, by stat. 7 W* 3- c. 18. a tax was laid 
upon all houses (except cottages) of 2$.> now advanced to 3s. per an* 
num; and a Tax also upon all Windows, if they exceeded nine in such 
house. Which rates have been, from time to time, varied, being now 
extended to all Windows exceeding six; and power is given to sur 
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vcyors, appointed by the Crown, to inspect the outside of houses, and 
also to pass through any house two days in the year, into any court or 
j ard, to inspect the windows there * A pound rate is also imposed on 
every dwelling house inhabited) together with the offices and gardens 
therewith occupied (farm houses and cottages excepted): increasing 
according to the amount of the rent. See I Comm.c, 8. 

The duty imposed on Male Sek vasts, retained or employed in 
the several capacities spec! Really mentioned in the statutes for that 
purpose, extends to almost every sort or male domestic, except such 
as are actually employed only in husbandry or manufacture* 

The duty on Offices and Pensions consisting of annual payments 
of I ?* in the pound, and Gtf. in the pound, (over and above all other du- 
ties,) out of ail salaries, fees, and perquisites of Offices, and out of all 
pensions and gratuities payable by the Crown, exceeding 1 00 L per 
annum) was first imposed by sfat. 31 Geo, 2, c. 22. 

It is considered as a rule of construction of revenue-acts, in ambi- 
guous cases, to lean in favour of revenue: This role will be found to 
be agreeable to £500 d policy and the public interests; particularly 
w hen it is considered that disputes as to the meaning and effect of 
Revenue laws most generally arise in consequence of attempts, often 
wholly unjustifiable, to evade them. Beyond this, which may be re- 
garded as established law, no one can ever be said to have an undue 
advantage in the courts of justice. See 1 Comm, e, 8 H inn. 

TAX ATI O BLA DO RUM, A tax or imposition laid upon corn, 

Taxatio Nokwjcen t sis, the valuation of ecclesiastical benefices 
made through every diocese in England* on occasion of the Pope's 
granting to the King the tenth of all spirituals for three years. Which 
taxation was made by H'qtcer bishop of Norwich) delegated by the 
Pope to this office in 33 Hen 111 , and obtained till the 19 of Ed. I. 
when a new taxation, advancing the value, was made by the bishops 
of Winchester and lAneoin, CwdL 

TAXtlRS, Two officers yearly chosen in Cambridge to see the true 
guage of all weights and measures; though the name took rise from 
Taxing or rating the rents of houses, which was antiently the duty of 
fc iicir office!,. 

T AX T- WARD. An annual payment heretofore made to a supe- 
rior in Scotland instead of the duties due to him under the tenure of 
Ward -hoi ding j no« r abolished: See title Tenures. 

TAYLOUS, Contracts entered into with journeyman Taylors, for 
advancing their wages, are declared void; and Taylors, in Z-oncfon, giv- 
ing greater wages than allowed, shall forfeit 51. and journeymen ac- 
cepting the same, or refusing to work for the settled stated wages* 
the hours appointed, may be scut to the house of correction for two 
months, &c. Stat. 7 Geo. Y. u 13. 

By stat. 8 Geo. 3* c. 17. Certain, new regulations are established as 
to Master-Taylors and their journeymen. Their hours and price for 
working are limited within London and five miles thereof. The jus- 
tices are empowered to call witnesses before them on suspicion that 
the regulation is broken through, and, on conviction, to commit the 
offenders. Also the quarter-sessions, in Eondon y are enabled to make 
new regulations, if requisite, as to wages and hours of work. Masters, 
within the limits, employing men out of the limits, to evade the act- 
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are to forfeit 500/. a moiety to the King, the other to the informer. 
See also title Buttons. 

TEA, A pleasant sort of liquor, now much used in England, and 
introduced from China and the East Indies, being made from the leaf 
of a shrub grow ing in those parts: It seems to have been first noticed 
in the stat. 12 Car. 2. 15. It now forms a considerable article ot 
commerce under the direction of the East India company. It is lia- 
ble to high custom duties on importation* And various statutes have 
been passed to guard against frauds in smuggling this article; to re- 
gulate its importation and exportation; and to prevent frauds in mix- 
ing it with prejudicial drugs, See. &c 

TEAM; THE A ME, From the Sax* Tyman prof iagart> la Teem 
or bring forth.] A royalty or privilege granted by the King's charter 
to the lord of a manor, for the having, restraining, and judging of 
bondmen and villeins, with their children, goods, and chattels, &c. 
G/anvit, lib. 5- c. 2. 

TECHNICAL WORDS, in Indictments; See title Indictments III. 
See also tides Deedi Co?iveijance, Etc. 

T ED I NG -PEN N Y ; Tething-fienny* Tithing-ftcnmj; A Small duty 
or payment to the sheriff from each Tithing, towards the charge of 
keeping courts, &c. from which some of the religious were exempted 
by charter from the King. Chart. Hen. L 

TEENAGE, From Sax. Tijna?i> to inclose or shut/] Is used in 
many parts of England for wood for fences and in closures* 

TE1NDS, Tithes; Teind Mastery those who are entitled to Tithes 
Scotch Law Diet. See this Diet. title Tithes. 
TE1NLAND, Tainiand^ or Thainland; See Thane-land. 
TELLER, A considerable officer in the Exchequer, of which offi- 
cers there are four, whose office is to receive all money due to the 
King, and to give the clerk of the Pells a bill to charge him there- 
with: They also pay to all persons any money payable by the King, 
and make weekly and yearly books of their receipts and payments, 
which they deliver to the Lord Treasurer. See titles JLxchetpier} Ac- 
counts, Public. 

TELEGRAPHIC, From Sax- Tdldn, dicere, Gr. r^p*, Scribo y 
quasi a telling any thing by writing* ~| Written evidences of things 
past. Blount. 

TELLWORC, That work or labour which the tenant was bound 
to do for his lord, for a certain number of days; from the Sa aron word 
Txltajiy numerare, ^ wore, opus. Thorn, Ann. 1364. 

TEMENTALE or TENEMENTALE, a tax of two shillings 
upon every plough-land. Nov. Hist./. 419. A Decennary. Leg. £d. 
Cunf. 

TEMPLARS, or KNIGHTS op the TEMPLE, Temfilarin A 
religious order of knighthood, instituted about the year I f 1-9^ and so 
called because they dwelt in purt of the buildings belonging to the 
Temple at Jerusalem, and not far from the sepulchre of our Lord. 
They entertained Christian strangers and pilgrims charitably, and in 
their armour led them through the Holy Land y to view the sacred 
monuments of Christianity, without fear of infidels^ for at first their 
profession was to defend travellers from highwaymen and robbers. 
This order continuing and increasing for ne:ir two hundred years, 
whs far spread in Chri*trndom y and particularly here in England. But 
at length, some of them at Jerusalem Jailing away (as some author? 
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report) to the Saracens from Christianity* or rather because they grew 
too potent and rich, the whole ol der was suppressed by demerit V., 
anno 3 307, by the council of Henna 1312; and their substance given 
partly to the Knights of St. John of Jerusalem, and partly to other Re- 
ligious. Cas&an dr Gloria Mundi, fiar. 9. Consid. 4> These flourished 
here in England from the time of Henry II., till they were suppress- 
ed, and their lands given to the Knights hospitallers of St. John of Je- 
rusalem. Stat. 17 Edw. 2, 3: and these last were suppressed in Eng- 
land and Ireland in the time of Hen. VIII, Sec Engliah stat. 32 Heft* 
8. r. 24: and Irish $iai. 33 Hen. 8. si. 2. c. 5. They had in every na- 
tion a particular governor, whom Bracion y lib~ I eafi. 10. calls Ma- 
gi&triini MiUiig Temjitz. The master of the Temple here was sum- 
moned to Parliament* 49 H. Z* m.W. in Schedule* And the chief min- 
ister of the Temple Church in L^ndon y is still called master of the 
Temple > Of these K nigh is read Mr. Dug-dale's Antiquitirs of lt r ar- 
wic tea hire, fol. 706, In an dent records they were a ho c id led Fratres 
Militia Templi Solomonic Mon.Angl. ii. 554, b. About nine years af- 
ter their institution, they were ordered by a council held at Trier S} to 
wear a white garment; and afterwards in the pontificate of Pope J£u* 
genius, they wore a red cross on their garments. The Temples* which 
we now call the Inns of Courts, was the place where they dwelt* and 
in the Middle Temple the King's treasure was kept. Covrelt. Temp- 
lars* land shall be forfeit for erecting their crosses, stat. WeHm. 2. IS 
Mdw, l.e, 33. The jurisdiction of the conservators of their privileges 
restrained, stilt. H'cutm. 2, 13 £dw. L c, 43. 

TEMPLE. DugdvUe and Stow both tell us that the Temple in Lon- 
don is a place of privilege from arrests, by the grant of the King; but 
this hath been denied by the Court of B. R. Dugd. 317. 320: 3 Sail:, 
Be/i. 45. See title JfcretU 

TEMPO RALTIES OP BISHOPS, The lay -revenues, lands, ten- 
ements, and lay-fees, belonging to the see of bishops or archbishops t 
as they arc barons and lords of Parliament; (including their baronies,) 
All things which a bishop ha Lb by livery from the King* as manors, 
lands, tithes, Sec. I RoL Abf. 881: 1 Comm. c. 8- It was a custom for- 
merly, that when bishops received from the King their temporalties, 
they did by a solemn form, in writing,, renounce all right to the same 
by virtue of any provision from the Pope, and acknowledged the re- 
ceipt of them only from the King; which custom continued from the 
reign of Ed™. I. to the time of the reformation: And this practice be- 
gan by occasion of a bull of Pope Gregory VIII.* wherein he confer* 
red l lie see of Worcester on a certain bishop, and committed to him 
udmhiintrattonems fitriiualium lentftoralitim eftisto fiat its predict. An- 
no 31 mw. I. 

The custody of these temporalties is stated, by Hiacksfoj^ as part 
of the King's ordinary ravenue: (See title King^ V. 4 ) This, upon 
the vacancy of the bishopric, is immediately the rijrhtofthe King* as 
a consequence of his prerogative in church matters; whereby he is 
considered as the founder of all archbishoprics and bishoprics, to 
whom during the vacancy they revert. And for the same reason, be- 
fore the dissolution of abbeys the King had the custody of the tern* 
poralues of all such abbeys and priories as were of royal foundation, 
(but not of those founded by subjects,) on the death of the abbot or 
prior. 2 hist. 15. Another reason may also be given, why the policy 
of she law hath vested this custody in the King; because as the sue- 
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cessor is not known, the lands and possession of the see would be li- 
able to spoil and devastation, if no one had a property therein. There- 
fore the law has given the King, not the Temporalities themselves, 
but the custody of the Temporalties, till such time as a successor is 
appointed; with power of taking to himself all the intermediate pro- 
fits, without any account of the successor; and with the right of pre- 
senting, (which the Crown very frequently exercises,) to such bene- 
fices and other preferments as fall within the time of vacation- Stat. 
17 E* 2. it. 1 . 14: F. JV* B. 32. This revenue is of so high a nature, 
that it could not be granted out to a subject, before, or even after, it 
accrued: But by $tat t 14 Ediv. 3. &t* 4. cc+ 4, 5* the King may, after 
the vacancy, lease the Temporalties to the dean and chapter; saving 
to himself all adowsons, escheats, and the like. Our undent Kings, 
and particularly IViUiam ifa/u«, were not only remarkable for keep- 
ing the bishoprics a long time vacant, for the sake of enjoying the 
Temporalties, but also committed horrible waste oil the woods and 
other parts of the estate; and to crown all, would never, when the see 
was filled up, restore to the bishop his temporalties again, unless he 
purchased them at an exorbitant price. To remedy which, King/frn- 

L granted a charter at the beginning of his reign, promising neither 
to sell, nor let to farm, nor take any thing from, the domains of the 
Church, till the successor was installed. And it was made one of the 
articles of the Great Charter, that no waste should be committed in 
the Temporalties of bishoprics, neither should the custody of them 
be sold* Stat. 9 //♦ 3* c. 5. The same is ordained by the tffrf, Westm. 
L 3 E. 1. c. 21. and the atat. 14 Edna. 3.*f. 4. c. 4. (which permits, as 
we have seen, a lease to the dean and chapter,) is still more explicit 
in prohibiting the other exactions. It was also a frequent abuse, that 
the King would, for trifling or no causes, seize the Temporalties of 
bishops, even during their lives, into his own hands: But this b 
guarded against by ztat. 1 EJw. 3. at. 2, c. 2. 

This revenue of the King, which was formerly very considerable? 
is now by a customary indulgence almost reduced to nothing: For, 
at present, as soon as the new bishop is consecrated and confirmed, 
he usually receives the restitution of his Temporalties quite entire 
and untouched, from the King; and at the same time does homage 
to his Sovereign; and then, and not sooner, he has a fee simple in his 
bishopric, and may maintain an action for the profits, 2 Inst. t7. 34f* 
See L Comm., cafi* 8. 

TEMPTATIO ok TENTATIO, A trial or proof. Chart. 2» 
EdwA. 

TEMPSUS PESSONIS, Mast-time in the Forest, which is from 
about Michaeimm to &t. Mar fin's day^ A'ov. I U 

TEMPUS P1NGUED1NIS ET FIRM AT ION IS; The season oi 
killing the buck and the doe. MS, Temp.. H. 3. 

TEN A, A coif worn by Ecclesiastics. Counc. Lambeth^ aftnq 1281, 

TENANCIES, Houses or places for habitation, held of another- 
Stat. 23 KHz. c. 4. 

TENANT, Tenens x from the Lat. tenrre, to hold.] One that holds 
or possesses lands or tenements by any kind of title, either in fee, for 
life, years, or at will. The word in law is used with divers additions; 
thus, Tenant in dower, is she that possesses land by virtue of her 
dower. — Tenant by statute-merchant, he that holds land by virtue of 
a statute forfeited to him, — Tenant in trunk-marriage, he that hold: 
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lands or tenements by virtue of a tfift thereof made to him upon mar- 
riage between him and his wife .^-Tenant by the curtesy, he that 
holds for his life, by reason of a child begotten by him of his wife, 
being an inheritrix, and born alive. — Tenant by etcgit y that holds by 
virtue of the writ called an Elegit, — Tenant in mortgage, that holds 
by means of a mortgage.— Tenant by the verge in antient demesne, 
who is admitted by the rod in the court of Antiunt Demesne. Tenant 
by copy of court -roll, who is admitted tenant of any lands, fcJY. within 
a manor, which, time out of mind, had been demisable according to 
the custom of the manor. Tenant by charter, that holdeth by feoff- 
ment in writing, or other deed.— There were also Tenants by 
Knights-service, Tenant in burgage, Tenant in socage, Tenant in 
frank-fee, Tenant in villeinage: So there is Tenant in fee-simple; 
Tenant in fee-tail; Tenant at the will of the lord, according to the 
custom of the manor; Tenant at will by the common law; Tenant 
upon sufferance; Tenant of estate of inheritance; Tenant in chief, 
that holdeth of the King in right of his crown; Tenant of the King's, 
he that holds of the person of the King, or has some honour; very 
Tenant, that holds immediately of his lord, Kitch. Jbl. 99.; Tenant 
peravail. 

So there are also joint-tenants, that have equal right in lands and 
tenements by virtue of one title; Tenants in common, that have 
equal right, but hold by divers titles; particular Tenant, as Tenant 
for years, for life, &c> that holds only for his term; sole Tenant, he 
that hath no other joined with him; several Tenant, as opposite to 
joint-tenant, or Tenant in common. 

So there is Tenant to the firxcific, in case of Fines and Recove- 
ries; Tenant in demesne, which is he that holdeth the demesnes of a 
manor for a rent, without service; Tenants on service, he that holdeth 
by service; Tenants by execution, that hold lands by virtue of an exe- 
cution upon any statute, recognizance, Etffc with divers others. €fo~ 
TuetL Sec this Diet, under the several titles relative to the estates of 
such Tenants: and this Diet, title Tenure. 

Tenants is Common, Are such as hold by several and distinct 
titles) but by unity of possession; because none knowcth his own se- 
veralty, and therefore they all occupy promiscuously. Utt. § 292 
This tenancy therefore happens, where there is a unity of possession 
merely, but perhaps an entire disunion of interest, of title, and of 
time* For, if there be two Tenants in common of lands, one may 
hold his part in fee-simple, the other in tail, or for life; so that there 
is no necessary unity of interest: One may hold by descent, the other 
by purchase; or the one by purchase from the other by purchase 
from B.-j so that there is no unity of title: One's estate may have 
been vested fifty years, the other's but yesterday; so there is no uni- 
ty of time. The only unity there is, is that of possession; and for 
this Littltton gives the true reason, because no man can ceitainly 
tell which part is his own: otherwise, even this would be soon de- 
stroyed. 3 Comm. c. 12. 

Tenancy in Common may be created, either by the destruction of 
two estates, in joint-tenancy and co-parcenary, or by special limita- 
tion in a deed. By the destruction of the two estates mentioned, is 
intended such destruction as does not sever the unity of possession, 
but only the unity of title or interest: As, if one of two joint-tenants 
:n fee aliens his estate for the life of the alienee, the alienee and the 
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uLhcr joint-tenant are Tenants in Common; for lliey now have seve- 
ral titles, the other joint-tenant by the original grant, the alienee by 
the new alienation; and they also have several interests, the former 
joint-tenant in fee simple, the alienee lor his own life only. LiU. § 
093. — So, if one joint-tenant gives his part to A. in tail, and the other 
gives his to B. in tail, the donees arc Tenants in Common, as hold- 
ing by different titles and conveyances. Liu. § 292 Hone of two par- 
ceners aliens, the alienee and tbc remaining; parcene r arc Tenants in 
Common; because they hold by different titles, the parcener by de- 
scent, the alienee by purchase. Liu. § 309, — So likew ise, if there be 
a grant to two men, or two women, and the heirs of their bodies, here 
the grantees shall be joint-tenants of the lilc-uslate, but they shall 
have several inheritances; because they cannot possibly have one 
heir of their two bodies, as might have been the cuse hud the; limi- 
tation been to a man and a woman, and the heirs of their bodies be- 
gotten: And in this and the like cases, their issues shall be Tenants 
in Common j because they must claim by different titles, one as heir 
of A., and the other as heir of B>\ and those too not titles by purchase* 
but descent. See Litt.§ 283. In short, whenever an estate in joint- 
tenancy or coparcenary is dissolved* so that there be no partition 
made, but the unity of possession continues, it is turned into a Te- 
nancy in Common, 2 Comm. c. 12. 

A Tenancy in Common may also be created by express limitation 
in a deed: Rut here care must be taken not to insert words which im- 
ply a joint estate; and then if lands be given to two or more, and it 
be not joint -tenancy, it must be a Tenancy in Common. Land given 
to twOj to be hoklen, the one moiety to one, and the other moiety to 
the other, is an estate in Common; and, if one grants to another half 
his land, the grantor and grantee are also Tenants in Common: Be- 
cause joint-tenants do not lake by distinct halves or moieties; and by 
such grants the division and severalty of the estate is so plainly ex- 
pressed, that it is impossible they should tyke a joint interest in the. 
whole of the tenements. But a devise to two persons to hold jointly 
and severally, has been held to be a joint tenancy; because that is ne- 
cessarily implied in the word tL jointly;" the word t( severally" per- 
haps only implying the power of partition: And an estate given to A. 
and -6.} equally to be divided between them> though in deeds it hath 
been said to he a joint-tenancy, (for it implies no more than the Law 
has annexed to that estate, -viz. divisibility,) yet in wills it is certainly 
a Tenancy in Common; because the devisor may be presumed to 
have meant what is most beneficial to both the devisees, though his 
meaning is imperfectly expressed. See 1 £q< Ah. 291: I P. Wms, 
17: 3 Re/i. 39: I Vent. 32. And this nicety in the Wording of grants 
makes it the most usual as well as the safest way* (in them as well 
as in Wills,) when a Tenancy in Common is meant to be created, to 
add express words of exclusion as well as description, and limit tho 
estate to A, and B> t to hold as Tenants in Common, and not as joint- 
tenants* 

It is noticed under^ title Joint-tenant.^ that their tenure, though 
formerly favoured in. Law, is now considered as odious. In conse- 
quence of this, in Wills* the expressions, equally to he divided, share 
arid share alike, respectively between and amongst) have been held to 
create a Tenancy in Common. 2 Atk. 121 : 2 Bro.C, R. is: IP. 
Wms. 14. And there seems but little doubt that the same construe- 

Vol. VI. 2 A 
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tion would now be put even upon the word &y trolly: But these 
words certainly arc only evidence of intention, and will not create a 
Tenancy in Common, where the contrary, from the other pam of 
the will, appears to be the manifest intention of the testator, 3 Brc 
C. R. 2 1 5, 

The words, equally to be divided* make a Tenancy in Common 
in surrenders of copyholds, and also in deeds which derive their ope- 
ration from the statute of Uses. I P. Wins. 14: 1 WiU. 341: 2 r<?*« 
25 7. And though it has formerly been suggested (see 1 Vc*. 165: 2 
l r ta. 257*) that these words are not sufficient to create a Tenancy in 
Common, in common Law conveyances, yet there seems but little 
doubt that, in such a case, nothing but invincible authority would now 
induce the Courts to adopt that opinion, and to decide in favour of a 
Joint-tenancy, 2 Comm. c. 12, fi. 194> n. It is, however, to be observ- 
ed that, though the words, equally to be divided, share and share alike, 
and such Like] ate in general construed to create a Tenancy in Com- 
mon, yet it is not by force of the words merely, but because it ap- 
pears to be the intention of the party that there should be no survi- 
vorship, 2 Ro, M. 90: folk. 227. 392: 2 Ven. 258. See title Joint- 
tenants. 

As to the incidents attending a Tenancy in Common: Tenants in 
Common (like Joint-tenants) arc compellable by the statutes 31 H, 8, 
c. li 32 II. 8. c. 32, to make partition of their kinds; which they were 
not at Common Law. Sec title Jmnt-tetutnU III. They properly take 
by distinct moieties, and have no entirety of interest; and therefore 
there is no survivorship between Tenants in Common, Their other 
incidents are such as merely arise from the unity of possession; and 
are therefore the same as appertain to Joint-tenants merely upon that 
account: Such as being liable to reciprocal actions of waste, and of ac- 
count, by the*faf#. We &tm. 2. c. 22: 4 Jin n , c, 16. and see 8 TerniRrp. 
K. 145. — For by the Common Law, no Tenant in Common w as lia- 
ble to account with his companion for embezzling the profits of the 
estate; though, if one actually turns the other out of possession, an 
action of ejectment will lie against him, L Inst. 199, 200, See 2 
Comm.c. 12* 

Adverse possession, or the uninterrupted receipt of thn rents and 
profits, is now held to be evidence of an actual ouster. And w r hcre 
one Tenant in Common has been in undisturbed possession for 20 
years, in an ejectment brought against him by the Co-tenant, the 
Jury will be directed to presume an actual ouster, and consequently 
to find a verdict for the defendant Coit'fi. 217. 

As for other incidents of Joint-tenants, which arise from the privity 
of title, or the union and entirety of interest, (such as joining or being 
joined in actions, unless in case where some entire or indivisible 
thing is to be recovered,) these are not applicable to Tenants in Com- 
mon, whose interests are distinct, and whose titles are not joint, bui 
several. Litt.§ 311: I Tn/tt. 197: 2 Comm. c. 12. 

Estates in Common can only be dissolved two ways: 1, By uniting 
all the titles and interests in one Tenant, by purchase or otherwise; 
which brings the whole to one severalty: 2. a\ making partition be- 
tween the several Tenants In Common, which gives them all respec- 
tive severalties, For indeed Tenancies In Common differ in nothing 
from sole estates, but mere! y in the blending" and unity of possession 



TENDER, I $7 

As to Tenancy in Common of tilings personal, see title Joirtt+ttnancy 
in Things fter$o?ia{, 

TENDE, To tender, or offen it is mentioned in our old books; as, 
to tend a traverse, an averment, ift. Britton^ p. 76: Stvuntff, Frarog 
16. 

TENDER, Fi\ Tendtv^ The offering of money or any other 
thing in satisfaction; or circumspectly to endeavour the performance 
of a thing: as a Tender of rent is, to offer it at the time and place 
when and where it ought to be paid. Also it is an act done to save the 
penalty of a bond before action brought, t^V. Term* de l^ey 557, Sec 
titles Pleading 7 particularly 1.4; Money into Court. As to Tender of 
rent, see title Rent*, 

There are several statutes which authorise a Tender of amends* 
where otherwise it would not have been allowable. As stat* \ \ Geo. 
2. c, 19. § 20. in cases of distress for rent. — Stat. 17 Geo, 2, c. 3S> § 
10. in cases of distress for poor's rates. — Stat, 24 Geo. 2, c. 44. in ac- 
tions against Justices of the Peace. — Stat. 23 Geo. 3. r. 70. § 30. in 
actions against Excise Officers* And stat. 24 GVo. 3. c. 47. § 35. in ac- 
tions against Custom- House Officers, 

Tender of money on a bond is to be made lo the person of the oh* 
ligce at the day appointed, to save the penalty and forfeiture of the 
bond, and U ought to be; done before witnesses; though, if the obligor 
be sued afterwards, he must still pay it. But if the obligor he to do 
any collateral thing) or which is not part of the obligation, as to deli- 
ver a horse j &c. and the obligor offer to do his part, and the obligee 
rcfuseth it, the condition is performed, and the obligation discharg- 
ed for ever. 1 Inxt. 207, 203. 

By stat, 4b"5 Ann* c. 1G. § 12. the plea of solvit fiost diem is grant- 
ed to an action on bond; but a Tender and refusal of principal and in- 
terest at a subsequent day cannot be pleaded, as not being within the 
equity of the statute: For such construction would be prejudicial; as 
it would empower the oblige r> at any lime, to compel the obligee to 
take his money without notice. Mull. J\i, Pri. 171: Sellon'ji Fraet.y 
Tender. 

If A,* B.* and C, have a joint demand, and C\ has a separate de- 
mand, on D,\ and D. offers A. to pay him both the debts, which A. 
refuses, without objecting to the form of the Tender, on account of 
his being only entitled to the joint demand, D. may plead this Tender 
in bar of an action for the joint demand; and should state it as a 
Tender to A, y and C, 3 Term Kefi, GS4> 

On award, that the defendant should pay money on such a day, and 
at such a place; the defendant pleaded that he tendered the money at 
the day and place; and because he did not set forth that he continued 
there ready to pay it at the last instant of the day till after sun-set- 
ting, fcte, it was held ill. 2 Cro. 243, 

Every Tender at the Common Law, or which is given by statute, 
must be made before the writ sued out. 

If a Tender be in fact made before the bringing of the action, 
though, by the t&te of the writ, it may appear to have been after- 
wards, (as if Tender in vacation and teste of preceding term,) the ex- 
act lime when the writ was in feet sued out may be shewn in plead- 
ing, or sometimes given in evidence contrary to the teste: But if a 
bill be filed on the same day the Tender is made, though subsequent 
thereto, it seems that the defendant can no way avail himself by 
pleading the prior Tender; as there is no fraction of a day in Law. 
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Sec Seltort** aPf'tfcf*; Vender: and this Dictionary, titles Pleadings Le- 
tt tat; Process. 

It is no answer to a plea of Tender before the exhibiting of the 
plaintiff *<, bilk thai the plaintiff had before such Tender retained an 
attorney, and instructed him to sue out a writ against the defendant, 
and that the attorney had accordingly applied, before the Tender, 
for Sttcb writ, which was afterwards sued out- S Term H t /i. A'. B. 

A right to damages, on account of the non-payment of a debt, or 
non -performance of a duty, may, after being; taken away by a Tender 
and refusal, be revived again by a demand subsequent to the Tender 
and refusal; a new cause of action arises from the non-payment or 
non-performance thereof upon such demand: And therefore the 
plaintiff may reply such subsequent demand and refusal by the de- 
fendant, which, if proved, the plaintiff must have a verdict. iBfomti. 
7 : Im/irt/, X, B. 

In case of a plea of Tender as to part and non-awumfisit as to the 
residue, and the issue on the Tender being found for the defendant, 
the balance proved is under 40j?., yet the defendant, though within 
the jurisdiction of the county court of Middlesex-) is not entitled to 
costs, under star. 23 Geo. 2. c. 33. § 19. Nov in case of a sct-ofl" hav- 
ing the same effect* Doug. 443: See Im/tct/ y A\ B. 

Wherever the debt or duty arises at the time of the contract, and 
is not discharged by a Tender and refusal, it is not enough for the 
party who pleads the Tender, to plead a Tender and refusal, and en- 
core firist) (that he is still ready,) but he must also plead tout tentfis 
^riat (that he was always ready). Sulk. 622: \2 A/od. 152; Cart h. 413. 
In -u hat cases Tender and refusal shall discharge the debt, see 1 Wits. 
1 IT, 

A plea of Tender after the day of payment of a bill of exchange, 
and before action brought, is not good, though the defendant aver 
that he was always ready to pay from the time of the Tender, and 
that the sum tendered was the w hole money then due, owing, or pay- 
able to the plaintiff in respect of the bill, with interest from the time 
of the default, for the damages sustained by the plaintiff, by reason of 
the non-performance of the promise. 3 East** Rrfi. 168* 

Every requisite which is in a particular case necessary to the validi- 
ty of a Tender, must in pleading such Tender, he shewed to have 
been complied with; else the plea is not good. -$a/l\ o24. A defend- 
ant cannot be permitted to plead non assumpsit as to the whole, and 
a Tender as to part; because, if the general issue be found for the 
defendant, it will appear on record that no debt is due, though some- 
thing is admitted by the defendant 4 Term Refi, 194. But a Tender 
to the whole declaration is good; and it is usual to plead, as to all, 
except the sum tendered, uoti fix&umfi&it; and as to that sum, a Ten- 
der. And a defendant may plead, not guilty, and a Tender of amends, 
in trespass. 2 Black. Reft. 10$?: Selitmh Proc/, A Tender is plead- 
able on a quantum meruit. 1 Stra. 576: Satfc. 622. And a Tender may 
he pleaded after a Judge's order to plead issuably, 1 Burr. 59. 

To an avowry for rem, the plaintiff in replevin may plead a Ten- 
der and refusal, without bringing money into court; because, il 
the distress were not rightfully taken, the defendant must answer the 
plaintiff his damages. SalA\ 584. But if the distress were rightfully 
taken* t&e plaintiff cannot plead Tender of rent and costs in bar of an 
nvowry for rent in any case, unless the distress was made of corn. 
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y;iass, &c. growing on the premises, and then such plea is given by 
mat. 1 1 Geo, c. 19. § 9, The money cannot be taken out by the de- 
fendants though he has a verdict. Sera, 1027. 

On a Tender being pleaded, and the money paid into court, 
the plamiff replied a subsequent demand and refusal, whereupon 
issue being joined and tried, a verdict was found for the defendant. 
Whereupon he moved to have the money paid into court returned, 
in part of his costs; but the Court was of opinion it could not be done. 
Hard™. 206. 

Though a Tender is made, and the plaintiff refuses the money, yet 
the Tender cannot be pleaded in bar of the action*, either in debt or 
(litsumfi&zt, but in bin" of the damages only^ for the debtor shall never- 
theless pay his debt. Ld> Raym. §54. 

There is a difference in pleading a Tender in action of debt, and 
in action on the case; In an action of debt, the defendant ought to 
conclude his plea by praying judgment, if the plaintiff ought to have 
or maintain his action to recover any damages against him; for, in 
this action, the debt is the principal, and the damages are only acces- 
sary. But, in asstttnfisit, the damages are the principal; and therefore, 
in pleading a Tender, the defendant ought to conclude his plea with 
a prayer of judgment, if the plaintiff ought to have or maintain Ids 
action, to recover any matt or greater damages than the sum tender- 
ed, or any damages by reason of the non-payment thereof. 2 Salk. 622: 
1 Lord Raym. 254; 3 Salk, 344, 5. 

The plaintiff may either admit the Tender or not: if the latter, he 
sfiould not take the money out of court; for, by taking it, he admits 
the same to be right, and judgment is given for the defendant to go 
quit as to that plea: But if he admits it, and goes for further dama- 
ges, on the ground that the Tender was not sufficient to cover his 
demand, he may take the money out of court, enter an acquittal as to 
the Tender, or confess the same in his replication, and proceed on 
the general issue for the residue. Ld. Raym. 1744. — If he admits the 
Tender and enters an acquittal, without going for further damages, 
he must pay the defendant his costs, itapne* 337. See Sejlan** Prac- 
tice, Tender. — The plaintiff may take the money out of court, though 
he reply that the Tender was not made before action brought. 1 Boa. 
1ST Pul. 332. 

Tender may be of money in bags, without shewing or telling it, if 
it can be proved there was the sum to be tendered; it being the duty 
of him that is to receive the money to put out and tell it. 5 Rep, 115. 
Though where the person held the money on his arm in a bag, at the 
time of offering, this was adjudged no good Tender, for it might be 
counters or base money. JVby, 74. A Tender in Bank notes is sufficient, 
unless the creditor expressly refuses to receive notes, and insists upon 
cash. 3 Term Refi, 5 54. See I Burr. 459: 2 Eg. jib. 319. If a Tender 
is made of more than is due, it is good; and the party to ■whom ten- 
dered ought to take out what belongs to him. 5 Rep. 1!4. Tender 
of the money is requisite on contracts for goods sold, Kfc. to entitle 
to action of trover. See title Trover. And a Tender of S;ock sold for 
so much money, if it be well made, though not accepted, will entitle 
the party to the sum agreed to be paid. 3 Salt. 343: Stra. 777. 832. 
See title Bond. 

TENEMENT, TtncmtfiPum ~\ Signifies properly a house, or home- 
stall; but, more largely, it comprehends not only houses, but all cor- 
poreal inheritances whieh are hohlm of another, and all inheritances 
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issuing out of or cxcrciseablc with the same. Co. Litt. 6. 19. 154. A 
Tenement may be said to be any house, land, rent, or other such likir 
thing, that is any way held or possessed; but being a word of a large 
and ambiguous meaning, and not so certain as messuage, therefore 
it is not fit to be used to express any thing: which requires a particu- 
lar description. 2 Lill. Abr. 56fi. 

Tenement, in its original, proper, and legal sense, signifies any 
thing which may be hotden, provided it be of a permanent nature; 
whether it be of a substantial and sensible, or of an unsubstantial and 
ideal kind. Thus libtrrum Tenementum, Frank-tenement or Treehold, 
is applicable, not only to lands and other solid objects, but also to of- 
fices, rents, commons, and the like. 1 Inst. 6, And as lands and 
houses are Tenements, so is an advotvson to a Tenement; and a fran- 
chise, an office, a right of common, a peerage, or other property oi 
the like unsubstantial kind, are all of them, legally speaking. Tene- 
ments. 1 In&t. 19, 20, 

TENEMEN TARY LAND, Was the outland of manors granted 
out to tenants by the fifes -on Thanes, under arbitrary rents and servi- 
ces. S/tc/tn. 

TENEMEN TIS EEGATIS, An antient writ, lying to the city 
of London or any other corporation, (where the old custom was, 
that men might devise by will lands and Tenements as well as goods 
and chattels,) for the hearing and determining any controversy touch- 
ing the same, lieg. Grig. 244. 

TENENDUM, That clause in a deed wherein the tenure of the 
land is created and limited. The office of a Tenendum in a deed is, to 
limit and appoint the tenure of the land which is held, and how, and 
of whom it is to be held. Before the statute called Quid cmfiiores t rr- 
rarum^ IS Ed. L st* 1, the Tenendum was usually of the feoffor and 
his heirs, and not of the chief lord of the fee, whereby lords lost their 
escheats, forfeitures, &c . But since the said statute, the TenenduiUj 
where the fee-simple passes, must he of the chief lord of the fee, by 
the customs and services whereby the feoffor held; yet this statute 
does not extend to a gift in tail, for the donee shall hold of the donor. 
Co. Lit. 6, a: 2 List, 66, 67. 500, 501, 502. 505* See titles 'Tenures; 
Tail. 

The Tenendum seems now to he incorporated with the Habendum^ 
for we say, To have and to hold, in which clause the estate is limited, 
&c. See title Deed JL 4. 

TENENTIBUS in Assisa son Onerandis, A writ for htm to 
whom a disseissor hath alienated the land whereof he disseised an- 
other, that he be not molested in assise for the damagesj if the dis- 
seisor had wherewith to satisfy them, Reg, Orig. 214. 

TENHEDED, or TJ ENIIEOFED, Saxon.] Decamts, Ca/iut vel 
pTVtceps Decania stve Decuri^. Leg, I£d?v. Conf, f*$9. 

TENMENTALE; See Tcmehtale. 

TENOR, Lot.} Of writSj records, 'cfe, is the substance or purport 
of them; or a transcript or copy. Tenor of a libel hath been held to 
be a transcript, which it cannot be if it differs from the libel; and jit-eta 
taiorem imports it, but not ad rfft-etum, Stc, for that may import an 
identity in sense, but not in words- 2 Salk, 417. In action of debt 
brought upon a judgment in an inferior court, if the defendant pleads 
nul tie! record, the Tenor of the record only shall be certified; and by 
Hate^ Chief Justice^ it may be the same on certiorari*s, 5 Sall% 296. 
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A return of the Tenor of an indictment from London, on a certiorari 
to remove the indictment, is good by the city charter; but in other 
cases it is usual to certify the record itself 2 Hawk* P. C. c. 27. 

Te*ore Indictamenti mittendo, Is a writ whereby the record 
of an Indictment, and the process thereupon, is called out of another 
court into the King's Bench. Orig. 69. See Certiorari. 

Texoue Prjesestium, The Tenor of These Presents is the mat- 
ter contained therein, or rather the intent and meaning thereof; as, 
to do such a thing according to the Tenor, is to do the same accord- 
ing to the true intent of the deed or writing. 

TENSE RLE, A sort of antient tax or military contribution, 
Alagna Carta y bit rod, ji, xxxvii. in n. 

TENTTATES PAN1S, The essay or assay of bread. Blount. 

TENTER, A stretcher or trier of cloth, used by dyers and clo- 
thiers, tstc. mentioned in the statutes 1 R, 3. r. 8: 39 Eliz*. c. 20* 

TENTHS, Decimal The tenth part of the annual value of every 
spiritual benefice* according to the valuation in the King's books; be- 
ing that yearly portion or tribute which all ecclesiastical livings form- 
erly paid to the King. They were amiently claimed by the Pope, to 
be due to him Jure diving as High Priest, by the example of the High 
Priest among the Jews^ who had tenths from the Levitts. But they 
had been often granted to the King by the Pope upon divers occa- 
sions, sometimes for one year, and sometimes for more; and were 
annexed perpetually to the Crown by statu, 26 H. 8. c, 3: 1 MUz. c, 
4. And at last granted, with the first fruits towards the augmentation 
of the maintenance of poor clergymen. Urn/. 2 Ann. c. 1 1. See title 
First Fruits . Collectors of this revenue are to be appointed by the 
King, by letters-patent, instead of the bishops; and an office is to be 
kept for management of the same, in some part of London or West- 
mmstcr<> Stc. stat. 3 Geo. I. e. 10.— Tenths likewise signified a tax on 
the Temporally; and aha certain Rents reserved and made payable 
to the King by such as held lands formerly belonging to dissolved 
monasteries. See stat- 33 //. 8, c. 39. 

TENTS, Robbing of> in fairs and markets, is felony without bene- 
fit of clergy, stat. 5 & 6 Ed. 6. c. 9. See title Larceny 11. I , 

TENURE, 

Tenura, from the Latin Tenere^ The manner w hereby lands or 
tenements arc holden; or the service that the tenant owes to his lord. 
There can be no Tenure without some service, because the service 
makes the Tenure. L Inst, 1. 93. A Tenure may be of houses, and 
land or tenements: but not of a rent, common, 

Under the word Tenure is included every holding of an inheritance; 
but the si gniheation of this word, which i* a very- extensive one, is 
usually restrained by coupling other words with it: this fs sometimes 
done by words which denote the duration of the tenant's estate; as, if 
a man holds to himself and his heirs, it is called Tenure in fee-sim- 
ple. At other times, the Tenure is coupled with the words pointing 
out the instrument by which an inheritance is held; thus, if the hold- 
ing is by copy of court-roll, it is called Tenure by copy of court-roll. 
At other times, this word is coupled with words that shew the princi- 
pal service by which an inheritance is held; as, where a man held by 
knight -service^ it wds called Tenure by knight-service, 5 Aeto Abr* 
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Almost all the real property of the kingdom is, by the policy of 
our Jaws, supposed to be granted by, dependent upon, and holdcn of, 
some superior lord; by and in con side rut ion of certain services to be 
rendered tu the lord by the tenant or possessor of this property. The 
thing h olden is therefore styled a tenement; the possessors thereof, 
tenants; and the manner of their possession, a Tenure. Thus, all 
the land in the kingdom is supposed to be holdcn, mediately or im- 
mediately, of the King-, who is styled the lord paramount, or above 
all. — Those that held immediately under him in right of his crown 
and dignity, were culled his tenants in copitt\ or in chief; which was 
the most honourable species of Tenure, but at the same time sub- 
jected the tenants to greater and more burthensome services than 
inferior Tenures did; a distinction which runs through all the differ- 
ent sorts of Tenure* 2 Comm. c. 5. 

The above maxim, and the whole of the doctrine of Tenures, being 
founded on the feudal sijutemy some knowledge of that is absolutely 
necessary, in order to comprehend the nature of Tenures, as they 
relate either to the antient or present state of the English law,— 
These subjects are admirably and clearly treated in chapters IV, V, 
and VI of the 2d book of the Commentaries. The following abridg- 
ment from Sir Martin Wright** introduction to the Law of Tenures, 
(frequently referred to by the learned commentator,) with some ex- 
tracts from the Commentaries are submitted to the reader: Having 
been arranged in the following order, by the editor of this work, it is 
inserted in this place, (not without some hesitation,) principally be- 
cause references are made to and fix»m this title in very many titles 
throughout the Dictionary. An acquaintance with this part of our 
law is so intimately connected with all that concerns real property, 
that even an imperfect attempt at thus presenting it, in one arranged 
and connected view, must be attended with advantage to the student; 
and will, in a small degree at least, obviate the inconvenience arising 
from the disjointed nature of the information conveyed, under the 
several heads, scattered through the Dictionary in alphabetical order. 

T. The Edict or Doctrine of Feuds, as relates to the fircsetit 
Purpose* 

1 . Definition. 

2. Origin and Progress. 
5. Doctrine nf Descents, 

4. Fends Frofttr. 

5. Feuds Improper. 

6. Feudal Obligations— -Fealty * 

7. . Warranty. 

H. Aid {and set- II, 6.) 

II. Tfie Establishment of Feuds or Fees, in England; and their 
incidc7its+ 

]i First Introduction* 

2. Eject thereof, 

3, Consequence of 'Tenure — Hardship. 

4. — Marriage. 

5, Relief. 

Aid. 

7. ' Escheats. 

S. — Escuagc. 
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III. The Prtbciples, Qualities^ md Rules of Tenure. 
I. Principles. 8. Dower. 

3, Knight -Service. 9. Curtesy- 

3 . Socage . * Kfc Forfeit it re of Estates. 

4. i» i'Vr, urj&r Jl{/r. I I . Bur gage-Tenure. 

5. Fee-.\iwfile. 12. Gavelkind. 

6. Fee- tail. 13, Co/nj holds. 

7. For Life. 

* [Under this head of Socage, is a short account of the abolition of 
the Military Tenures in F'n gland, Ireland and Scot land,] 

I. 1. Feuo, according to Somner, is a German compound, consisting 
ofyi'A, yi'o, ov feoh, (a salary, stipend, or wages,) and Accff, Afw/, or 
hotter (quality, kind, or nature,) — Fendum, [Fitf y or] Fee, or land 
holdcn in fee, is, therefore, (considered in its primary acceptation,) 
what was holden infee hode, by con tract ion, feod or feud y i. e> in a |j& 
jiendiary, conditional, mercenary way and nature; with the acknow- 
ledgment of a superior, and a condition of returning him some service 
for it; upon the withdrawing whereof, the land was revertiblc unto 
the lord. 'Soma, on G&v. 106. 11 1. —Allodial lands were such as the 
proprietor had the absolute property in; the term being derived from 
the Northern, odhal, light; so called from orfA, firo/irietus, and all, to- 
turn; the syllables being transposed. See 2 Comm. 44, tz' n. Others 
derive this word from an and lot, allotment; the mode of dividing 
what was not granted lis stipendiary property. Roherts. Char, V. 

Feuds, or Feuda, says Selden, are the same which, in our laws, we 
call tenancies, ov lands- held ; Fcuda, also, arc possessions so given and 
held, that the possessor is bound to do service to him from whom 
they were given* Seld. tie. Hon, 27 3, 

This service was originally purely military; and the possessor or 
Feudatary's homage or fealty was, (as it seems,) in the infancy of 
feuds, a kind of military engagement, rather implied than expressed: 
to be faithful to his benefactor, and also assistant unto him, Sftclmuti 
therefore calls a feud, /iridium ntilitare; and Somncr says that every 
inheritance is improperly and corruptly called vjieforfee, that is not 
holden militia gratia) the ground of all fees. SfltlM. Feuds 6: Id. Gloss, 
in n: Somn. Gaft. 49. 

% Feuds were originally a military policy of the Northern con- 
quering nations, devised as the most likely means to secure their 
new acquisitions; and were large districts, or parcels of land, given 
or allotted by the conquering general to the superior officers of his 
army; and by them dealt out, in less parcels, to the inferior officers 
and most deserving soldiers. Thus a proper military subordination 
was, naturally and rationally enough inferred and established; and an 
army of Fcudataries were as so many stipendiaries, always on foot, 
ready to muster and engage in the defence of their country. So that 
the feudal returns of fealty or mutual fidelity and aid, seem original- 
ly to have been political, or rather natural, consequences, drawn from 
the apparent necessity these warlike people were under of maintain- 
ing their ground, with the same spirit, and by the same means, they 
had got it, It right* ts Law of Tenuresy 7 — U>< 

As the princes of Eurofie were every day more and more alarmed 
by the progress of the Northern standard, many of them (and by de- 
grees all) went into this or a like policy, as the strongest cntrench- 

Voi.VL 2 1i " 
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menf; and. in imitation of h, they, reserving the dominium or proper- 
ty of the lands they gave, parcelled em some of their own possessions 
01 tei t itm ies under an fjtr/ircstt /ratty ; engaging their beneficiaries or 
fcLuLiu.1 ius to i iKibe them the J ike returns of fidelity and aid, as fol- 
lowed from the nature and design of an original feud. From hence, 
probably, the feudal obligations began to be considered as renders or 
services of render, calculated for the benefit of the proprietary; who 
Was in respect of the dominium remaining in him, thenceforth called 
dominim; and military aid or service (as now called) was understood 
to be the real or fictitious terms or conditions of ail propriety or pos- 
se ssioi i i n En rofi c. ] Yrigh t Ten . 1 0 . — 1 3 . 

3. Feuds were originally precarious, and held at the will of the 
lord; they next became certain for one year; and were, some time 
after, given for life. But though feuds were not at first hereditary, 
yet the vassals or feudal tenants were called nativi t as if born such; 
and it was unusual, and even thought hard, to reject the heir of tins 
former f eu data ry, provided he was able to do the services of the feud, 
aud the lord had no just objection against him. But though the lord 
did not remove the heir from the feud, yet it is not likely that lie 
succeeded absolutely as of course, but that he paid a fine, or made 
some acknowledgment in the nature of rttirf for the renewal of the 
feud; and though that reason ceased, yet the line was continued after- 
wards, became hereditary, and is well known at this day (though by 
several names) in most countries. Wright 15— IS. See/i&sr U.S. 

Fends were afterwards extended, beyond the life of the first vassal 
or feudal tenant, to his sons, or some or one of them whom the lord 
should name. In process of time, grandchildren succeeded to sons, 
and brothers also succeeded to brothers, if the feud was antiquum nut 
fmiernum} but not if it was novum, i. e. newly purchased or acquired^ 
not having descended from the father to the brother first dying. At 
length, not only descendants in the direct line succeeded in infnitum y 
but collaterals also, without regard to their degree, provided they 
were descended from, and were of the blood of the first feudatary. 
Wright 15—18. and the authorities there cited, — See the next divi- 
sion, 

Sjiriman says, that these several conditions of feuds had their se- 
veral denominations; while precarious they were called munera; when 
for life, bt neficiu; and were first called J^Ht/a, when they began to he 
granted in perpetuity, and not before, tifteiittun on Feuds 4. 6. 9, Som- 
ner says, feudum was a word not known until about A, D. 1000. Som- 
iier on Gaif. 102. 

4. Feuds being thus originally in the hands of military persons, 
who were under frequent incapacities to cultivate their own lands, 
ihey found it necessary to commit part of them to persons who, hav- 
ing no feudal possessions of their own, were glad to possess them on 
any terms- To such persons small portions were let, reserving such 
returns of service, corn, cattle, or money, as might enable the pro- 
prietors to attend to the feudal duties uninterruptedly. By this means 
ihe feudal policy was considerably extended; as all persons accept- 
ing a feud were, under an express or implied fealty, obliged to answer 
the stipulated renders, and to promote the peace and welfare of the 
fv udat svrirry. From hence therefore arose the distinctions made 
by the feudists, of feuds ft rafter and im/irofiet^ and the many subdivi- 
sion* of these terms. Wright 19 — 26. 
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Profier feuds are such, and such only> as are purely military; and, 
at this time, hereditary; and such as in all respects preserve the na- 
ture of an original feud, as before explained. It was the military na- 
ture of these feuds that first rendered women and monks incapable of 
receiving or succeeding to feuds of this sort; and that restrained the 
alienation, devising, or incumbering of the fend by the feudatary, with- 
out the consent of the lord; and of the seigniory by the lord, without 
the consent of the tenant; the obligations of the superior and inferior 
being mutual and reci/irocat, The feudal course of succession, in all pro- 
per feuds, belonged to the sons only, (exclusive of daughters,) and to 
them equally; until, by a constitution of the emperor Frederic, hono- 
rary feuds became indivisible; and, as such, they (and, in imitation of 
them, military feuds in most countries) began to descend to the eld- 
est son only. H r righ ( 2 7- — 3 2 . 

5. All feuds, sold or bartered for any immediate or contracted 
equivalent; or that arc granted free of ail service; or in consideration 
of one or more certain services, whether military or not; or upon a 
cem y or rtniy in lieu of service; and all such feuds as are, by express 
words in their creation or constitution, alienable, or allowed to de- 
scend indifferently to males or females; arc improper lends. Wright 
32, Of which sort most feuds are at this day* 

They are distinguished from firoficr feuds, by such qualities only 
as are varied from or superadded to She feud by ex fir ess provision of 
the parties; they must appear to be so from the words of the investi- 
ture; which solemnity is as necessary to this as to a proper feud. And 
the custom of the country where the feud lies must be accurately ob- 
served. 

6. Few of the feudal obligations are, as such, of force with us. First 
mcntioning_/fW/v, those of eviction and aid may deserve some notice; 
as our laws of warranty and aid may be supposed to depend on them. 

Fealty, the axxentiut fcudai bond, is so necessary to the very no- 
tion of a feud, that it is a downright contradiction to suppose the most 
improper feud to subsist without it. Craig de Jure Feud. 45 — 7. 223; 
I Inst. 129. a: Sctd. Tit. Hon. 273. See title Fealty. 

7. The feudal obligation upon Eviction, ut velftudum aliiid } cjus- 
dem bo-nifatis, restituat Dominuft, vel entimationem /inEstct, if consider- 
ed as a penalty upon the lord for refusing or neglecting, when requir- 
ed, to protect or defend the feudatary 's title to the fee, might be 
id ways reasonable; otherwise, it rather seems to have prevailed 
upon the reason of contracted and mftrofter feuds, than by the nature 
of a />«r<* original feud. And though none ofthe anttent feudists make 
any strict distinction, yet they must be understood to speak of the 
times in which they wrote; in which such improper feuds chiefly 
prevailed; nay, when almost all feuds were alienable and saleable as 
matters of merchandize. Wright 39, 40, 

8. Aid, as understood to import an obligation upon the feudal ten- 
ant to contribute to the private necessities or occasions of the lord, 
was not of direct feudal obligation; the original feu did aid seeming to 
have been purely military, binding the feudatary merely to concur 
with, and to assist his superior or lord, in defence ofthe feud, or feu- 
dal society. On this ground it can hardiy be; made out, that the several 
different Aids which have been exacted, are to be inferred from the 
reason of feuds; but they rather seem to depend upon the usage ov 
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custom ft f the several countries where they are established. Wright 
40. 42. Si;[: post II. 0- 

II. I. It is difficult to determine precisely the time wker t 
Feuds or Tenure* were Jirsc brought into Englakd: Some have 
thought- that they were planted here long before the conquest; others 
that they w ere introduced by William 1. soon after. The authorities 
on both sides this question are numerous, and have been thus ar- 
ranged! That feuds existed before the conquest is contended by the 
author of the Mirror; Lord Coke, (\ hust. 76,&<) Selden y (til. 'flow, 
5 10.) The Judges of Ireland in the case of tenures: j\at> Bacon, 
Jivgi, Gov. \6 l .) Sir W. Temfde (In trod. 1 71.) and Blaekstojit though 
he does not admit that they were a part of the national constitution. — 
That lends were first introduced by William the First is asserted by 
Mat. Paris: Bracton (lib. 2. c. 16.— § 7«) S/ielman (on Feuds); J Jug- 
dale; Wilkins; Sir ft. Cotton; Lord Hair (N. C. L. 107. 3£3.) Craig 
(de Jure Feud, 29.) fiomner, (Gave lkind t I0O.) and Wright hiniself. 
See Saint -John on the Crown Landx, 

One observation may be of service in deciding this question; that 
IViltiam the First about the 20th year of his reign, just when the ge- 
ne ral survey of England , called Domesday book, is supposed to have 
been finished, and not till then, summoned all the great men and land- 
holders in the kingdom to London and Salisbury*, to do their homage, 
and to swear their fealty to him. Hence we may reasonably suppose, 
1st. That this general homage and fealty was done at this time in con- 
sequence of something new; or else: that engagements so important 
to the maintenance and security of a new establishment, would have 
been required long before. 2dly, That as this general homage and 
ieaky was done about the time that domesday book was finished, and 
not before, it may be supposed that that survey was taken upon or 
soon after our ancestors consent to tenure*, in order to discover the 
quantity of every man's fee, and to fix his homage, Wright 52 — 56. 

On the whole, therefore, it seems, that it may safely be assumed* 
that tenures first became a principal branch of the national policy in 
the time of William I.; for even in the Saxon times, particular pro- 
prietors of large tracts of land, which they could not cultivate and 
manure themselves, might let some part of them to their neghbours, 
under various acknowledgments or returns of service, not altogether 
unlike some of the feudal returns; especially as our Saxon ancestors 
may be supposed to have had some notion of such returns, they be- 
ing a colony or branch of the ami en t Gofhx> who first brought the 
feudal policy into Europe. Wright s 7, n. 

2. The establishment of tenures in England may be called an cx- 
1 inordinary alteration of the national policy; rot only because H was 
such in many of its consequences, but likewise because it originally 
and immediately defeated all supposition or possibility of propriety 
in any other person than the King; insomuch ihat it became a funda- 
mental necessary maxim, principle, or fiction of our English law of 
J enures, (alluded to in the introduction to this title,) that the King is 
universal lord of his whole territories; and that no man doth or can 
possess any part thereof, or lands therein, but as either mediately or 
hnmrdiatt ly derived from him. Wright 58. See also I Inst. 65, a. 

According to this position, of which the truth is undeniable, a] ! 
the lands in England) except those in the King's hands, are feudal 



TENURES, II. 2—4. 



197 



This universality of Tenures, if not quite peculiar to England, cer- 
tainly does not prevail in several countries on the continent of Eu- 
ro/te, where the feudal system has been established; and it seems 
there are some few portions of allodial land in the northern pa it of 
qui - own island. As to Scotland, Lord Stair expresses himself rather 
ambiguously on the subject; for he says, that there remains little of 
allodial land in Scotland; but in a few lines after, observes, that the 
glebes of the clergy, which seem to come nearest to allodials, are 
more properly mortified, or, as we should call them, Mortmain Fees. 
Stair^ hint. See 1 Inst. 65, a. in n. 

As William I. however, notwithstanding the monkish relations, 
and the misapprehensions of some modern writers, did not claim or 
possess himself of the hinds of England, as the spoils of conquest; so 
neither did he tyrannically and arbitrarily subject them to a feudal 
dependence; but as the feudal law was at that time the prevailing law 
ID Euro/it-^ William, who had always governed by this policy, might 
probably recommend it to our ancestors, as the most obvious and 
ready way to put them upon a foot with their neighbours; and to se- 
cure the nation against any future attempts from them. We find, ac- 
cordingly, among the laws of William [. a law enacting the feudal law 
itself; not indeed ea nomine, but in effect; as it requires from all per- 
sons the same engagement to, and introduces the same dependence 
upon, the King, as Supreme L ord of all the lands in England, as were 
supposed to be due to a supreme lord by the feudal law. The law 
meant, is the 52d law of William I. (Sec JViight 65); the terms of 
which are absolutely feudal, and are apt and proper to establish that 
policy with all its consequences: for it requires, " that all owners of 
lands should expressly engage and swear that they would become 
Vacate or Tenant and as such be faithful to William as their lord; 
and that they would, in consequence thereof, every where faithfuljy 
maintain and defend his, their lord's, territories and title, as well as 
person, and give him all possible aid and assistance against his ene- 
mies foreign and domestic.'* See also the 55th, S&thi, 68th, and 69th 
laws of this King; and Sir M, Wright's ingenious observations upon 
the whole, in his hook, /t. 69, a' set/. 

3. Although it is certain that Wardship could be no part of the 
law of feuds before they became hereditary, yet then, as they often 
descended on infants who were incapable of performing or engaging 
for the services of the feud, Wardships of the Lund, i, e, the enstodv 
of the feud itself, was retained by the lord; that out of the profits he 
might provide a fit person to supply the infant heir's defect of ser- 
vices until be came of age to perform them. Wright 89. 

With respect to the custody or Wardship of the Body, there is n*, 
clear feudal reason to be given for it; and therefore we may suppose- 
that our Norman ancestors might think it reasonable, rather in regard 
to the infant heir, than to the lord himself, that the lord who had the 
custody of the feud, should likewise have the care and maintenance 
of the infant feudatary; who would thus be most likely to be qualifi- 
ed for the services of the feud, Eortesc. dc LL Ang* e< 44: Smith de 
Reft. Jng. 264: Qowei, Inst, lib, I. tit. 17, § 2: I Inst. 75, b: Bacon. 
Jfist. Eng. G&v, US. See 2 Comm. c. 5, ft. 67; c. 6. /i. 87i and this 
Dictionary, title Guardian* 

4. As for Mariuage., the lords of our English fees might possi- 
bly take the hint from Normandy: though, in the sense of our law, n ; 
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which it meant the interest of the guardian in bestowing; a ward in 
marriage, and was understood to be a beneficial perquisite of Tenure, 
no express notices of it tan be found earlier than the statute of Afrr- 
roily c. 6, 7. (20 //. 3.) By the charter of Henry I., a daughter of any 
of the King's tenants was not, even in the life-time of her father, to 
he married without the Kind's privity; because otherwise she might 
marry a public enemy. But the Kins* was to take nothing for his 
consent; nor could he real ruin the father from marrying her to any 
that was not such enemy: hut this charter says nothing of the mar- 
riage of malts, nor does it give the least colour or countenance to any 
private profit fiom the marriage of females. Our English lords, how- 
ever, by an extraordinary const ruction of Magna Car fa* took upon 
them, not only the absolute marriage of female wards, hut of nudes 
too, which at length became one ofthe great feudal grievances. See 
H. H. 1. r. I: Hfielman on F udi 29: Glanv. lib. 7, c. 13. fi 55* a: 
Bract, lib. 2. r, 37. § §.fl. 188, a: 2 Comni> c. 5. fl. 70. e, 6* p. 88. 

5. Relief; [Relevarticn^ relcvatza t retevium; intimating, that the 
inheritance, which* by the death of the former tenant, became jacens* 
or cadueum, was thus reltvatus, lifted or raised up again. Sec Brae- 
r&tej lib. 2, r. 36: Brinon, c. 69: tyiflm* RArvamen:] was not a servicej 
but a fruit of feudal tenure. 2 Roll. Abr. 5 14. D. 3: 3 Refi. 66: 1 Inst. 
83,a. These were not arbitrarily introduced by Ullliam L, but brought 
into England with feuds according to the custom of the feudal law, 
and other nations: And although Lord Coke (3 Ibif. 7, 8; but sec I 
In 176, ftj supposes Titliefs to have been certain at the Common 
Law, yet they were probably with us originally uncertain as by the 
feudal law; and were, no doubt, on this account, another of the great 
grievances of Tenure; to remedy which, several laws were made, 
fixing them at certain sums for all lands held by knight-service, till 
the expiration of that Tenure, under the xtat. 12 Car. 2. r. 24. Sec 
Ll. W+ 1. e. 22% LI. H. \. c. 14: Magna Carta> c. 2: ante I. 3, and 
lVrigfit*$ Tenures. 

The Relief of Socage land* was fixed by the 40th law of William L 
at one year's rent, and remains the same to this day; although it is 
not taken notice of in any of the charters of Hen. \.,John. or rVn \ III. 
Glanv. lib. 9. e. 4: Fleta, lib. 5* t. IT: | M: Lift. §§ 126, 7: 2 Jfrst, 
'2 $2: and see 1 Inst, 93, a. in and tide Reiirf in this Diet, and 2 
Comm. c. 5./i. 65; £\ 6, ft. 87* 

6. Aids, (sec ante I. 8.) called hy S/ielman, {Treatise Feuds b9.) 
Tribute* and by our old authors Aujcilia, were mere bcnevfAenees, ren- 
dered by a tenant to bis superior or lord, in times of difficulty and 
distress- Braeton, lib. 2. c. 16. § S: Ftete, lib. 3. r. 14. § 9, These 
were not of direct feudal obligation; but first obtained out of a regard 
to the person and occasions of the lord- The kind and quantum there* 
fore of every aid was originally as various and uncertain as the occa- 
sion of the lord, and the ../onirics of the tenant. But as aids grew fre- 
quent, they became, in many countries* established renders of duty: 
'Thus, in Normandy^ the fifejfv£ most usual and frequent Aids; 1st, To 
make the lord's eldest son a knigfit; 2dly, To many his eldest daugh- 
ter; and, 3d!y, To ransom his person; became fixed and established. 
Besides these, there was one of an inferior nature, respecting only 
inferior lords, viz. An Aid to enable the lord to pay his relief, tbefe- 
fore called aid de retirf. To all these our ancestors were liable, and 
thus far went into the .Vorwan noisons on this subject, nay they even 
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went far then for in the time of King John* inferior lords took Aids 
to pay their debts, and in the time of King Htm, IL it was doubted 
whether lords might not require Aids toward their military expedi- 
tions; bat at length these inferior Aids, together with the aid de re- 
lief, and other illegal Aids imposed by the King himself* were effec- 
tually abolished by a charter of King John^ revived and restored by 
stat. 25 E. \, c> 5, 6: and the two first of the usual aids be- fore -men- 
tioned were fixed (by vtat. iVettm. L« c. 36« extended by stat. 25 Ed, 
3, c. 1 1. to Aids requited by the king,) as follows, viz. The Aid of a 
knight's fee at 20*. and of socage lands of -20t, per annum at 20i. and 
so/iro rata. These statutes do not regulate the 3d Aid for ransom of 
the lord's person; this was Jess frequent, and by no means capable of 
certainty; it being of the highest consequence, with regard especially 
to the Sii/in-me Eordj that he should at unif rate be ransomed as of- 
ten as he was taken prisoner of war, Wright 105< — 115. See 2 Comm. 
c. 5. ft. 63, Sec; £\ 6, ft. SG, 

7* When a fee determines for want of heirs or flrofttetf delictum te- 
nentis, the land falling buck to the lord is called an Escheat \_Eftcac- 
taf§ and is as such reckoned by our Engtith lawyers among the fruits 
or perquisites (though it might properly be considered us the absolute 
determination) of Tenure. Sfieiman on Feuds 37. 

Spelmuu (ubi suftra) divides Escheats into regal and feudal; (in 
which he is followed by C?*c, 3 Inst. Ill;) agreeable enough to the 
import of the word escheat from the French escheoir^ to happen.) — 
But, strictly speaking, such lands as are not held immediately of the 
King, and yet happen to him upon the commission of any t reason $ 
are not £sc heals, but Forfeitures; which were given to the King by 
the Common Law, and do not depend upon the Law of feuds or Te- 
nures, but upon Sqjcoti laws made long before their introduction, and 
which prevail even now. Luntbard. Li. Alf c. i.LL Cumtti^ c, 54* See 
title Forfeiture. 

Though this forfeiture to the King may seem severe on the mesne 
lord, in defeating his seigniory, yet it seems u punishment inflicted 
on him, for his want of caution in the choice of his tenant* — The 
Law having inflicted a similar penalty on the lord, where the tenant 
is guilty of felony only; the King, in this latter case, having the land 
a year and a day, to the prejudice of the immediate lord, to whom 
the land in that case escheats. See Magna Carta., c. 22. 31: 1 7«.jf* 
18. & em m 2 Inst. 36, 37: 3 Inst. Ill, St, dtr Prxrog. tfegis, 17 E.2. 
c. 16: Staundfordi P. C. L 3. c. 30. And for further matter, 2 Comm. 
<\ 5, 6; and this Dictionary, title Escheat. 

If lands be held of the King, as of an honour come to him by a 
common escheat, as the tenant's dying without heir, or committing 
felony, these lands are part of the honour; otherwise, if forfeited for 
treason, for then they come to the King by reason of his person and 
crown; and if he grants them over, Stc. the patentee shall hold of the 
King in chief. 2 lnat. 64. 

It was found by special verdict, that the Prior of Merton was seis- 
ed of a house in Southward held of the Archbishop of Canterbury, as 
of his borough of Sauthivnrk; and (anno 30 of his reign) surrendered 
it to Menry VIIL, who granted it and other lands to f S. and his 
heirs, to hold of him in libera burgagio, by fealty, for all services and 
demands, and not in eaf/ite; and afterwards Queen Mary granted the 
manor and borough of Sou thwart; to the mayor and Commonalty of 
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lAmfau; and the tenant of the messuage died without issue; and tlif 
question was, whether Queen Eliz. uV the patentees of the borough 
should have the escheat? and adjudged for the Queen; for the first 
patentee of the messuage held it of the Queen in socage in capite, as 
of a seigniory in gross; and the words in tibero burgagio are merely- 
void; for the land out of the borough cannot be held in libera burga- 
gio; and there shall not be several Tenures, for one Tenure was re- 
served by the King for all; therefore of necessity it shall be a Te- 
nure in socage of the Ktnqj. Cro. Eliz. 120* 

8. Escuage is reckoned by Lord Hale, among the perquisites of 
Tenure; and whether so or not, seems one of its most obscure and 
unintelligible branches. 

Esc u age, considered as a serv ice, or species of Tenure* was not, as 
Littleton intimates, 95, 96,) a direct personal service of attendance 
upon the King in his wars; nor was it due upon all military occasions, 
as Knight- Service was: But it was a pecuniary aid, or contribution, re- 
served by particular lords instead, or in lieu, of personal service; the 
better to enable them lo bear the extraordinary cxpeuce of their own 
attendance and warfare, when the Kin* made war on Scotland or 
Walts, or upon any foreign country, if the Tenure was so expressed. 
Bract. I '2. c, Ifi: Lift, §§95. 97*. 100. 103. 155, 15S.: Mad. Hix. 
Exch+ 452: Si Id. Notes ad Hen g ham 113. 

As the lord^ service abroad was thus uncertain, the quantum of t li i - 
aid was seldom ascertained by reservation; but was usually propor- 
tioned to the hue received by the King From his tenants in capita 
tailing to attend in such expeditions. Fieta, lib. 3.fol. 198. 

This aid and fine were both of them called Escuage u scute quod 
assumitur ad servitiwn milt tare {Bract, ubi suftra)\ in respect of the 
ttcutum which ought to be borne by both lord and tenant in such wars. 

In this view Escuage was a specific service, (of a different kind 
from knight-service,) in respect whereof only the tenant, on account 
of its subserviency to the military policy of the nation was esteemed 
as a knight, or rather as a military tenant. Wright 126, 7. 

Escuage, however, it must be allowed, was antiently, as it is at this 
day, more generally understood to denote a mulct or fine for a mili- 
tary tenant's defect of service; as the fcodal severities began to abate. 
Mad. Hist. Exc, 438. 454. 7, 8. 462; 2 Bol.^br. 509. § I: Litt, § t02. 

Our Kings antiently taking advantage of, or perhaps complying 
with, this humour of their tenants, which made their actual services 
precarious, did sometimes, on occasion of vur, without summons, as- 
sess a moderate sum upon each knight's fee, as a Srutuge or Esatage t 
by which they might be enabled to provide stipendiaries. But as Es- 
cuage of this sort was a previous commutation for sen ice really im- 
posed at the King's will, and not incurred as a fine, it was not long 
submitted to: In the time of King Johu^ it wad mot only insisted upon 
as an undoubted right of the Kind's tenants, but the barons urged, 
and the King, by his charter, declared, that no Escuage should he 
imposed or assessed nisi fur commune cone ilium Itegni. See Lilt. § 97: 
1 Inst. 72, a: Magna Carta, ca/t. 37. 

Escuage thus becoming the only penalty for defect of service*, 
many lords, by agreement between them and their tenants, fixed it a 
certain sum, to he paid as often as Escuage should be granted, with- 
out regard to the rate assessed by Parliament* Thus ascertained, i: 
uas called Kttruage certain, and because it did in ejft et discharge tin 
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.enant from all military service, the persons who held by such Es- 
cuage were looked upon as Bocagg tenants* and no longer esteemed as 
tenants by Rmght-semee, lift. 98. 120: I hist. 87, a. 

As to Escuagc, see also the notes on i ItuL 73, 74. — And now Es* 
cuagc Is expressly taken away by the fiat. 12 Car, 2. c. 24- (See /lost. 
Ill, 3,;) and had fallen into disuse long before; for there is no instance 
uf Parliament j shewing it "nee the reign of Edward II. See further 
2 Comm. c. s./i. 74, t^c. 

III. L Ir is so absolute a maxim, principle, or fiction of the 
law of Tenures, /hat all lands are holden either mediately or immediate* 
ty of the A'ijigy that even the Kmc; himself cannot give lands in so 
absolute and unconditional a manner, as to set them free from Te- 
nure. — And therefore, if the Kins; should grant lands without reserv- 
ing any particular service or Tenure, or if he should in express 
words declare, that his patentee should have lands absque alitjuo znde 
reddendvs yet lite law or established policy of the kingdom would 
create a Tenure; and the patentee should antientiy (before the xtctt. 
12 Car. 2- c. 24.) have held of him in eafiite by < mght-ser-vkc. 1 Inst. 
I, 65; 2 imh 501: Si.mn.cn Gav. 126: 6 Rtfi*$i 9 K<fi. 123: Bro. Tc- 
uurrsy 3. 52. And now, in such case, or if the King release the services 
to his tenant, it will not extinguish the Tenure; but the tenant shall} 
notwithstanding, hold byfaliy, which, as was hefore observed. CI, 6.) 
Is an incident essential to every Tenure, and therefore cannot be re- 
leased. 9 Rcji. 123: Lam of Tenures , 196: 2 Comm. c. 6. fi. 86, 

Lands, thus hotden, are called TENURES; which were principally 
divided, according to their services, into Tenures by, Anight -service 
and in Socage. 

Accord big to Black^tonc^ there seem to have subsist t:d among 
our ancestors four principal species of lay Tenures, to which all 
others may be reduced: the grand criteria of which were the natures 
of the several services or renders, that were due to the lords tVom 
their tenants. The Services, in respect of their quality, were ei- 
ther free or base services; in respect of their quantity, and the time 
of exacting them, were either certain or uncertain. Free-services 
were such as were not unbecoming the character of a soldier* or a 
freeman to perform; as, to serve under his lord in the wars* to pay a 
sum of money, and the like, Base-services were such as were fit only 
for peasants, or persons of a servile rank; as, to plough the lord's 
land, to make his hedges, to carry out his dung, or other mean em- 
ployments. The certain Services, whether free or base, were such as 
were stinted in quantity, and could not be exceeded on any pretence; 
as, to pay a stated annual rent, or to plough such a field for three 
days. The uncertain depended upon unknown coiitineerieies; as. to 
do military service in person, or pay an assessment in iicu of it, 
when called upon; or to wind a horn whenever the ScQts invade the 
realm; which are free services: Or to do whatever the lord should 
command; which is a base or villein service. 2 Comm. c. 5 

from the various combinations of these services have arisen the 
four kinds of Lay Tenure which subsisted in Mngfond till the middle 
of the lust century; and three of which subsist to this day. Of these, 
Bract on (who wrote under Henry the Third) seems to s^ivc the clear- 
est and most compendious account, of any author antient or modern; 
of which the following is the outline or abstract: 11 Tenements are of 

Vol, VI. 2 V 
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two kinds, frank-tenement, and villc-nage. And, of frank-tenements, 
>>ome are held freely in consideration of homage and Knight-service, 
others in free -socage with the service of fealty only." And again, 
il Of villenages some arc pure ( and others are privileged. He that 
holds in pure villcnage shall do what soever is commanded him, 
and always be bound to an uncertain service. The other kind of vit- 
lenagc i^ called villein-socage ; and these villein-socmeti do villein 
services, hut such as arc certain and determined/' See Bract, L 4. tr. 
1 , c Of which the sense Seems to be as follows: First, where the 
service was Free. but uncertain, :is military service with homage, thai 
Tenure was culled the Tenure in chivalry, firr acruitium military or 
by Knight -service. Secondly] where the service was not only free, 
but id so certain, as by fealty only, by rent and fealty, t?V, that Tenure 
was called Hberum tocagiUmt or free socage* These were the only free 
holdings or tenements; the others were villenous or servile: As, 
thirdly, where the service was babe in us nature, and uncertain as to 
time and quantity, the Tenure was jmrum viltrnagium, absolute or 
pure villenage. Lastly, where the service was base in its nature, but 
reduced to a certainty; this was still vi Menage, but distinguished from 
the other by the name of privileged viilenage, vilirnagium firrviiegia* 
turn; or it might be still called Socage, (from the certainty of its ser- 
vices,) but degraded by their baseness into the inferior title of villa- 
num svcagiutrii villein-socage. 

2. Tenures by K.negmt-service differed very little from proper 
feuds; but being now abolished by ttttt. 12 Car. 2. c. 24. and turned 
into free and common sscagc inquiry shall be made at some length 
into that existing Tenure, See ante I. is II, I, 2; And 2 Comm. c. 
5. I. 

3. Tenl rks in Socage arc holdings by any certain conventional 
services that are not military; the word Socage, according to Somner, 
being derived of the Saxon word See, (a liberty, privilege, or immu- 
nity,) and agium, a legal termination, signifying service or duty. 
Sotott, Gci\ 133. 143. [41 J lAtU % 11": I In&t. 86, a: Brill, c. 66. § 
438: Flt-ru, lid. I, c. a. 

It seems, however, move probable and consistent to derive Socage 
from *oca a plough; the undent service reserved on this Tenure be- 
ing to filwgh the lord'* fond; but which is now changed into many 
other kinds of service. In this sense the Tenure in socage is deno- 
minated, (like the Tenure by Knight-service,) simply from the name 
tit nature of the service at first reserved, Wright 141. 4: 1 Inst. 86. 
ffl): Craig tie jure J*cud. 65: 2 Comm. r, 6. and the notes there. 

By the degenerating of Knight-service, or personal military duty, 
into cscua^cor pecuniary assessments, ail the advantages (either pro- 
mised or real) of the feudal constitution w ere destroyed, and nothing 
but the hardships remained: These may be collected from the fore- 
going detail, and are very justly and feelingly stated in 2 Ccmm. c. 5. 
ft, 75, 76. 

Palliative* were from time to time applied by successive Acts of 
Parliaments, which assuaged some temporary grievances. Till at 
length the humanity of King Jam* \ I. c unsettled* in consideration of a 
proper equivalent, to abolish them all, though the plan proceeded not 
to effect; in like manner as he had formed a scheme, and began to 
put it in execution, for removing the feodal grievance of heritable 
jurisdictions in Scotland; which has since been pursued and effected 
by the statute 20 Geo* 2. cc, 43. 50, King Jame^s plan for exchange 
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ing ouc military Tenures seems to have been nearly the same as that 
which has been since pursued; only with this difference] Ehat, by way 
of compensation for the loss which the Crown and other lords would 
sustain, an annuo.! fee -brut rent was to have been settled and insepa- 
rable annexed to the Crown, and assured to the inferior lords, paya- 
ble out of every Knight's tee within their respective seigniories; — -an 
expedient, seemingly much better than the hereditary excise, which 
was afterwards made the principal equivalent for these concessions. 
Tor at length the military Tenures, with all their heavy appendages, 
(having, during the usurpation, been discontinued,) were destroyed at 
one blow by the*/ 1 ^. ]2 Car. 2 t c. 24. which enacts, " That the Court 
of Wards and Liveries* and »1I wardships, liveries, primer seisins, 
and ouster-le -mains, values and forfeitures of marriages, by reason oi 
any Tenure of the King or others, be totally taken away- And that alE 
fines for alienations, Tenures by homage, Knight's -service, and escu- 
age, and also aids for marring the daughter or knighting the $on t <md 
ait Tenures of the King in cafiite, be likewise taken away. And that all 
sorts of Tenures, held of the King or others, be turned into Free and 
Common Socage; save only Tenures in Frankalmoign?) Cofiy holds , 
and the honorary services of Grand SerjeannjS* A statute which was 
a greater acquisition to the civil property of this kingdom than even 
Magna C/tarra itself: Since that only pruned the luxuriances that had 
grown out of the military Tenures, and thereby preserved them in 
vigour; but the statuLe of King Charles extirpated the whole, and de- 
molished both root and branches* 2 Comm. c. 5. ad fin* 

The above expression, in the title and body of the Act, as to 7V- 
jiures in cafiite, and which was also repeated by the Speaker of the 
House of Commons, in his address to the King on presenting the 
bill, is an inaccuracy of a very extraordinary nature. — For Tenure in 
Cafiite signifies nothing more than that the King is the immediate 
lord of the land-owner; and the land might have been either of a Mi- 
litary or Socage Tenure. See 2 Comm. c. 5, w.: -Mad, Bar, -sing. 23 &; 
1 Inut. 108, n. 5: and this Diet, title &erjea?uy. 

The several changes made in the Tenure of Socage by this stat, 
12 Car. 2. c. 24. the benefits of which were fully extended to Ireland 
by the Irish act 14 and 15 Car. 2. c. 19 r are the following; viz. First, 
it takes away the Aids fturfiie marier and fiHr faircjilz chevalier, 
which were incident to all Socage Tenures. 2. It relieves Socage 
in cafiite from the burden of the King's firimer seisin^ andof/mes of 
alienation to the King, to both of which Socage in cap lie was equally 
liable, with Tenure by Knight-service in cafiite t though not so to 
Wardship. 3. It extends the father's power of appointing guardians 
to children of both sexesj and thus supplied the means of still further 
preventing guardianship in Socage. See this Diet, title Guardian. In 
ill other respects, the Tenure in Socage seems to be under the same 
circumstances, and attended with the same consequences, as it was 
before the Restoration, 

Having thus reformed and improved this favourite Tenure, the sta- 
tute, in the next plate, provides for the extension of it throughout 
the kingdom. This it effectually secures, by converting into Socage 
all Tenures by Knight-Service, as mentioned above; and by taking 
from the Crown the power of creating any other Tenure than So- 
cage in future. 1 Ins:. 9Z, i'M in And see Id. 55* (a) in n. 
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It appeal's thai there is nothing, however, in the above statute) 
which in the least varies the Tenure in Frankulmoigr.e ; it being ex* 
pressly saved in the Statute, § 7. See this Diet* titles Charituhte 
Us<k; FNinkaintoighe; Mart main. — Neither does it appear in any way 
to aiTtjct the Tenure by Burgage. 5eC title Burgage Tcnurt\ — And 
it leaves the Tenure by villeinage as it was before; one of the pro- 
visos declaring, that it shuli not be construed to Qtter or change any 
Tenure by cofty ®f Qomrt-roll^t any services incident thereto- § 7. 

4. Tims, therefore, Alt our English fees, or holdingssfall a( present 
under the notion pj Socio e-Tenuhesj which, though they vaiy in 
point of service, succession* tffc as improper feuds, yet retain the 
nature of feuds, as they are ho Men of a superior by fealty, and usual- 
ly by seme other certain service or acknowledgment \ and as they are 
subject to relief and escheat. Wright U4, 5. Sec further on the sub- 
jeer of Socage, stat. 37 Hen. 8. c. 20: Jiract. lib* 2< cc. 8- 35, 36: 2 
Comm. r r C 

A short statement rcldtivt to the antknt Tenures of lands in Scot- 
Hffft/, and their abolition, may not be irrelevant in this place. The fol- 
lowing iniormudu!. is chiefly abstracted bind digested from * Bvlte 
Dictionary of the Law of Scotland* titles Feudal Sunt cm; Tenures. 

The prevailing Tenure by which most of the Land of Scot land wai 
held, was Ward-holding: It was this Tenure which in every case of 
doubt was presumed; and r^nei : to have been similar to the English 
Knight* s-wuice in ca/:iU: i\,y it was a military Tenure by which the 
vassal was bound to attend his superior to battle; and the two casual- 
ties arising from this holding, wis', wardship, atKl marriage, had in 
view the security of the superior. The consequences of this Tenure, 
(like those of the Tenure of Knight-service in England) were great- 
ly oppressive; and it was not till after the rebellion of 1745 that this 
Tenure was abolished by the provision of the British act, 20 Geo. 2. 
cafi, 50: hy which the buds held Ward of the Crown or of the Prince, 
were converted into blanch holding; and those which were held Wait! 
of a SubjecL were converted into feu-holding, at a rate appointed by 
the Court of Session, Under the authority given by the Statute. 

Feu-holding was a Tenure, known while Ward existed, which ob- 
liged the vassal to return farm-produce to the superior: on the aboli- 
tion of Ward-holding the whole country became under either feu- 
hotding, composed of the original feu-rights, or of those introduced 
by the act 20 Geo. 2. and which now consist of a return of farm-pro- 
duce ov money; or blanch -holding whirh has merely the semblance of 
a feudal-holding, by the payment of Id. Scots, or some other elusory 
duty. 

By these abolitions the effect of the feudal system was entirely 
done away in England* uhiEe in Scotland, from circumstances pecu- 
liar to the practice there, slight traces of it are preserved in their 
conveyancing; but attended « ith such inconvenience and evils to the 
land rights of that country, us now to require a remedy, and peculiar- 
ly to call for the attention of those who are desirous of approving and 
assimilating the jurisprudence of Scoihnd with that of England. 
This, according to the writer above quoted, is an object truly impor- 
tant to the landed interest of Scotland, and one which would touch and 
harmonize many jarring points of the two systems. 

The difference produced in Scotland and England* is stated to bait 
been in a great measure owing to the different effects produced bv a 
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statute common to both countries, the statute Quia Bmfttores, \% Ed. 
1. introduced into Scotland by stai. 2. c. 24. of Robert U the purport of 
which in boih countries was to put a stop to subinfeudations, by de- 
claring that a vassal might sell his lands, provided he sold them to 
be held oT his superior lore* hy the tenure and services therefore due: 
the English act produced the full cflect intended, the purchaser by 
means uf the sale holding immediately of the superior: but in Scot- 
land a charter of confirmation expressing the consent of the superior 
is held necessary to complete the conveyance; and though the supe- 
rior is compellable to give such consent, yet the time requisite for 
obtaining it, has introduced modes and tonus dangerous and incon- 
venient in their effect, and wholly unknown in English conveyancing: 
The transmission of land by the law of Scotland still continuing to be 
regulated hy feudal principles. 

The Socage Tenures are now divided by English lawyers, accord- 
ing to their duration, into Fstatt-it in fee, for fife, for years, and at 
•milt In the present instance it may be sufficient to class them under 
En tat ex in fee, and /or lift only. 

Estates in fee are cither fees-simftle ovfers-taiL 
5. A Fee-Simple, though it be according to Littleton (§ 1 .) lleredi- 
tax fmra^ is not so called* because it imports an estate purely allodial^ 
or free from all tenure; but in opposition to fees-conditional at com- 
mon law, and fees-tail since the statute de donn. It imports a simple 
inheritance, clear of any condition, limitation, or restriction, to any 
particular heirs; and descendible to the heirs general, whether male 
or female, lineal or collateral. In the express language of our Jaw, 
1£ Tenant in fee-simple is he who hath lands or tenements to hold to 
him and his heirs for ever. '* Lift. §1:1 Inst. I: Fie)a % lib. 3, e. 8. 

In conveying, or conferring, these fees or estates in fee, though 
they are now, contrary to the original purity of proper feuds, be- 
come vendible, the antient form of donation is still preserved; and a 
feoffment, whether constituting or transferring a fief, or fee, retains 
even at this day the form of a gift. It is perfected and notified by the 
same solemnity of livery and seisin on investiture, as a pure feudal 
donation, and is still directed and governed by the same rules, I Inst. 
9 y a\ 42, a: Fleta, lib. 3, c. i j. 4, 5: Bracton t lib, 2. a 17, $ t. See 
titles Conveyance; Deed; Feoffment ; Grant; &c. 

Tenures being thus derived from the feudal law, and partaking ol 
their origin, fees, or estates in fees, could not, at common/ law, be ali- 
ened without the licence of the lord: (sec ante 1.4.) This introduced 
Sub-infeudatiGna by the tenant to hold of himself ; which were so far re- 
strained by Magna Chart a, e. 32. as to compel the tenant of an inferior 
lord to keep in his own hands so much of the fee as would be sufficiew. 
io answer his services to the lord. The firs' statute that materially 
varied from this law of feuds, was the statute of Quia cmfitorex, 16 F. 

1. which enabled such tenants to sell all or part of their lands, 
.0 hold of their lords, by the same services as the feoffor had held* 
The King's tenants were, however, underseveral disabilities of alien- 
ation, but which were all finally removed by 8t€t), 34 Ed. 3, c; 15; and 
fines for alienation were paid to the King by his tenants, till abolished 
by the xtat. 12 Car, 2 r c. 24, already so often alluded to. See i Comm. 
5fi. 7\;e. 6. p. 8 l J. 

As a tenant could not alien, so neither could he subject the tenancy 
^r fte to his debts, until the*taf* Wmm, 2< (15 £. l. *t. 1.) t. 18. sub- 
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jected a moiety of lat ids *.<p execution; leaving the other to enable the 
tenant to do the se rvices of the Tenure, Uut several other statutes, 
as \3 E. 1, st. 3. de Mercatorjto&s 27 £. 3- 23 H> 8. r. 6, were af- 
terwards made, by which lauds were subjocted, in a special manner} to 
the particular liens created by those statutes. Vide 2 Ins:. 291; and 
this Dictionary j title &tr^u/iQR. 

As tenants could not, by the feudal or common law, alien their te* 
nancies without the licence or consent of the lord; so neitbercould the 
lord himself alien his seigniory without the consent of his tenant. 
Hence sprung the doctrine of Attirnmcnf* now quite abolished by 
ttat. A Ann. c, 16- § 9. See title Attornment. 

For the feudal restraints on devise, sec title Wills. 

The rules which at present operate on the law of descents to the 
eldest son, and the general preference of males to females, us well 
as those which exclude the immediate ascending line of relations, 
arc it II deduceable from these lie it da I foundations of the law; and are 
very ably explained by Sir Martin Wright in his treatise, pp. ITS — 
185, See this Dictionary, title Descent} and further, as to Estates in 
Fee-simple, this Dictionary, title fee and Fee-simptc. 

6. A Fee-tail, {Jeudum talfiatnnu) as distinguished from a fee- 
simple, is a fee limited and^re strained to some particular heirs, ex- 
elusive of others. It is so denominated from the French, fajV/tfryto 
cut, or cut off, on account of the particular restriction by which the 
heir-general, was often, and collateral or remote heirs were always, 
cut oft. /-Vera, Ub. 3. c. 3: Bract, lib. 2. c. 5. § 3* Brit* c. 34: LHh %% 
13. 18: 1 Inst. IS, b: Sfielm. Gfos*. ad p. Feodum g and this Diction- 
ary, title Tail. 

A Fee thus limited was at common law known by the name ofa,/W 
conditional; so called from the condition, exprest or implied in the 
gift or constitution of the fee, that in case the donee died without 
such particular heirs, the land or fee should revert to the donor. But 
our ancestors were, after heir or issue had, suffered at common lair 
to alien such fee, and to defeat the donor as well as the heirj on a 
supposition that the condition was, for this purpose, satisfied or per- 
formed by the donee's having issue. See 1 Inst. 15?, a: Plovjd. Comnr. 
242. 5>bf $47, a. 

This practice being manifestly contrary to the intent of the gift, 
was restrained bv Siat.Wt&tm. 2. (13 ii* \.st. 1.1c I; commonly called 
the Statute De dpnis comtttionalibus; (or shortly, the Statute De do- 
>iis;) which required that the will and intent of the donor should be 
observed, and the fee so given should go to the issue, and lor want of 
issue revert to the donor. So that, though Littleton says (§ 13.) that 
a Fee-tail is by force of this statute, yet it is not to be understood as 
creating any new fee, but only severing and distinguishing the limi- 
tation from the condition, and restoring the eftect of eaehj i. c the 
limitation to the issue, and the reversion to the donor: yet as by 
means of this statute the limitation was raised above the condition, 
the fee might thenceforth be denominated from the limitation, which 
thus became the substance, as it had before been the immediate end, 
*&f the gift. But this was at length eluded by the legal fictions of Fines 
and RecQz>eries. See this Dictionary, under that title, and also title 
Forfeiture; and for further matter on this head of Estates-tail^ and 
rhe policr M making them alienable, title Tail and hte-tail If right, 
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7. Estates for Life are either conventional or legal; of the For- 
mer sort are such estates -as are, in their creation, expressly given or 
conferred tor life of the tenant only. These are of a feudal nature, 
held by fealty, and liable to conventional services. Of the other sort 
arc, I. Tenancies in tail after possibility of issue extinct, 2. Tenancies 
in doiver, and bu the curtesy. Seethe several titles, and title Life -Eft- 
'ate, in this Dictionary. 

The first of these is distinguished by the particular description 
merely to suggest the legal clisad vantages cast on such estate-tail, 
when turned to a hopeless inheritance. It arises where lands and ten- 
ements are given to a man and his wife in special tail, and either of 
them, dies without issue had between them. The survivor is tenant 
in tail alter possibility, Ifc. See Lift. §32: 1 Inst, 28: 1 1 Rep. 60; and 
this Dictionary, title Tail after Possibility) Sec. 

8. Dower, called by Craig f Triens, and Tertia, and known to the 
feudists by several other names, was probably brought into England 
by the Normans, as a branch of their doctrine of fiefs or tenures; for 
we find no footsteps of dower in lands until the time of the A"or/nane: 
But ^ on the contrary, provision is made by one of the laws of the Sax- 
on king, Edmund, for the support of the wife surviving her husband, 
out of his goods only. Wright 191, 2. Sec this Dictionary, title Dower* 

9. Tenancies by the Curtesy, or pet legem terra^ though so 
called as if they were peculiar to England) were known not only in 
Scotland, but in Ireland-, and in Normandy also; and the like custom 
Is to be found amongst the antient Alnmin laws; and yet it does not 
seem to have been feudal, nor docs its original any where satisfacto- 
rily appear. Some Eugli-Ji writers (Mirror, Selden^ Cowcll) ascribe it 
to Henry I.; but Nat. Bacon calls it a law of counter -tenure to that of 
Dower, and yet supposes it as antient as from the time of the Saxons; 
and that it was therefore rather restored than Introduced by Henry T, 
Rug, Gm'. 105. 147. But as there are no notices of this curtesy among 
the laws of the texons, or among those we have of Hen. L we may, 
perhaps, with safety rely on Craig's conjecture, that it is derived from 
the civil law. Craig dc Jure Tend. 312: Wright 192, 5. 

10. FoRFEtTUHKs of estates in fee, though they were very many 
by the feudal and common law, [vide Speim. in if, Eclvvia, £3* EL H. 
\. c. 43: Glanv. t. 9. c. 4: Bract. I. 2. c. 3S, 1 1, 12,] are reduced, 
as the law now stands, to forfeitures by Attainders of treason; and by 
Censer. 

Of the former enough has been said at present. Ante II. 7; and 
this Dictionary, titles Escheat; Fvrf-itttrc; Treason. The latter, which 
depended on true feudal principles, and introduced many feudal hard- 
ships, was at length regulated by the statute of Gloucester, 6 fid, I. 
c, 4; and staf. Il'cxtm. 2; 13 E. 1, c. 21. These statutes provided, that 
in case a tenant should cease to pay his rent for two years, and there: 
should not, during that time, be sufficient distress on the land, the 
lord might have a Oe*sttvili and by means thereof, if the tenant did 
not tender his arrears before judgment, the lord should upon i>uch 
cesser recover the land, or fee itself, and bar the tenant for ever. See 
2 Inst, 295. 400. 460; Booth's Heal. Act 133, 4: A -V. B. 203, 9: IV right 
196—202; and this Dictionary, titles Cessavit; Rent. 

Estates for life are also forfeitable by waste, and by ail such acts 
as tend to defeat the reversion. 1 Inst. 25 1,2, See tiih; J Jfe- J l:\fairs. 

There are yet two kinds of Estates which, though they fall under 
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the head of Socage, are tic nominated and usually treated as particular 
species of Tenure, viz, Burgage and Gavelkind, 

11. B L' kg ag E-T i M'flEi so called ty denote the particular service 
or Tenure o't houses in ancient cities or boroughs^ is certainly a spe- 
cies of Socage -tenure. The tenements beins^ h olden by a certain an- 
nual rent in mone y, or by tome service relating to trade* and nut by 
military or other service that had no such relation. The qualities ol 
this Tenure vary according 10 the particular customs of every bo- 
rough, and that without prejudice to the feudal nature of it. See 
Wright 204, 5: Mad. fir ma Burgi; Litt. §§ 1 52, 3, 4, 5, 6, 7; Co. Lit?. 
109: Santa, on Gav. 142. 8. Taylor on Gov, 171:1 Inst. 109, a; Sftrlm. 
Craig, de Jure Frud. 68t Jtnk. Cent. 127; 2 Comm. c. 6. p. 32; and 
thin Dictionary, ihlc Burgage. 

12. The properties of Gavelkind Tenuiu: are so many, and the 
qualities of it so different from those of any other Tenure, that it 
seems To have been doubted whether it be a Tenure of feudal nature 
or not The Gavelkind tenant retains strong marks of propriety; as 
power to alien even at the age of 1 5; Sojnn. Gav. 8, 9; Freedom from 
forfeiture for felony; and many other privileges unknown i,o persons 
holding iheir lands by any other kind of Tenure. 

It is however certain that the Tenure is strictly feudal, and, like 
the more usual Tenures by Knight-service and Socage is denominated 
from the kind or nature of the prevailing service, which was, as the 
name imports, tributary or crn&u&t; the word Gavelkind being (accor- 
dtpg to Sumner on Gav. 12. 35. 37; and see Blount in if,] a compound 
of the Saxon words* gavel, gqfel, or gable y a tribute, tax, or rent; and 
^crundc-y kind, sort, or quality: thus directly importing that such lands 
arc eensual or rented: Although they arc also subject to other kinds 
of service, this Tenure in faci being 1 , like Burgage a kind of Socage 
Tenure, and liable to the same feudal burdens and forfeitures. See 
Wright 206—212. 

As for the famous particle quality of mo»t of the lands in Kent, [not 
all, see Hale Hint. C. L. 225: Stat. 31 //. 8. c. 3: but sec 1 Mod. 98: 
2 Sid. 153: Ceo. Car 465: Lulu*. 236, 754; by which it appears thai 
all lands in Kent stall be presumed, without pleading, to be gavel- 
kind; unless they can be proved to be d is gave lied;] it was not a par- 
ticular or proper effect of gavelkind Tenure. But it was rather the 
anticnt course of descent retained and continued in that county. Somv. 
on GatK 89, 90. And however particular this course of descent 
(whereby the lands of the father are equally divided among all the 
sons: and of a brother dyin^ without issue, among all his brethren; 
Lift. § 210; Co. lAtt. 140.) may now appear to us; yet, if we consider 
gavelkind as a species of socage Tenure^ and that all Tenures by so- 
cage, or of that nature, were, antiently in point of succession divisible, 
and that they might, without prejudice to their feudal nature, descend 
equally or otherwise, as best snitcd the genius and usage of every 
county; it will appear much more extraordinary that all other coun- 
ties should depart iVo.vi this, the more amient and natural course of 
descent, than that this particular county should retain it, Wright 213* 
See further, 2 Comm. e. 6; and this Diet, title Gavelkind. 

13. Under this head, Tenure, something- ought to be said of cofiy- 
holds; though they are not reducible to any of the preceding divi- 
sions of the subject. 

Copyholds ure the remains of llllenngc; which, considered as a 
tenure, was not entiiely Sftiron, Normat^ or feudal, but a tenure of a 
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mixed nature, advanced by the Normans upon the Saxon bondage, 
and which gradually superseded it. See -/<'. N. B. 13- C: 1 Inst. 58, 
a; Bacun y s Use of the Law 43, 3: Lilt. tit. Vilthutgei Old Ten.; SomtK 
Cart'. 65, 6. 

The Normans, according to Sir William Temfilr> « finding amoni* 
us a sort of people who were in a condition of downright servitude, 
used and employed in the most servile works, and belonging (they, 
their children, and effects) to the lord of the soil, like the rest of the 
stock or rattle upon it;" enfranchised all such as fell to their share; 
by admitting them lo fealty in respect of the little livings they hud hi- 
therto been allowed to possess, merely as the scanty supports of their 
base condition; and which they were still suffered to retain upon the 
like service as they had in their former servitude been used and cm- 
ployed in. But this possession, as now cloathed with fealty*, and by 
that means advanced into a kind of tenure, differed very much from 
the antient servile possession, stud was from henceforth called Vffien- 
age. See Temjx. Introd. 59: Mirror, b. 2. c. 28: Brad. lib. 2. c. 8< § 1 ; 
Litt.. §§ 206, 7: Leg, W. l.cc. 29, 33; in which last the word Vilain seems 
first applied to such tenant. See also this Dictionary, title Villein; and 
$J:c{ itt. Gloa. in v. Hervtie. 

Our Saxon ancestors having submitted to the feudal law, which to 
them was A Law of Liberty, perhaps imitated the Normans in this 
particular: But neither did our Sa&on or Norman ancestors mean to 
increase or strengthen the possession of their villeins; but to leave 
that altogether as dependent and precarious as before; save only that, 
as by their admission to fralnj, their pos session was put, in some 
measure, upon a feudal fooling, the lords could not deal with them 
so wantonly as before: {vide ante 1.4:) And at length the uninterrup- 
ted bene vol encc and good nature of the successive lords of many 
manors, having, time out of mind, permitted them, or them and their 
children, to enjoy their possessions in a course of succession, or for 
life only, became customary and binding on their successors, and ad- 
vanced such possession into the Ic^al interest or estate we now call 
Copyhold; which yet remains subject to the same servile conditions 
and forfeitures as before, they being all of them so many branches of 
thai continuance or custom which niade it what it is. Somn. Gav. 
58: S/ielm. Gloss, v. Feudum: Bro. title Villehitge. 

From this view of the origin and nature of copyholds we may pos- 
sibly collect the ground of the great variety of customs that influ- 
ence and govern those estates in different manors; it appearing that 
they are only customary estates, after the antient will of the first 
lords, as preserved and evidenced by the Rolls* or kept on foot by the 
constant and uninterrupted usages of the several manors wherein 
they lie- Lilt. § 73. 75. 77. Wright 220. 

As to Cofiyh'jldit, see further, 2 Comm. c. 6. Ill: and this Diction- 
ary, titles AntieHt Demesne; Cupy holds; Manors; Pilleinxy &c> 

From the above compendious view of the principal and fundamen- 
tal points of the doctrine of Tenures, both antient and modern, may 
be observed the mutual connection and dependence that all of them 
have upon each other. And upon the whole it appears, that whatever 
changes and alterations these Tenures, in the progress of timcj un- 
derwent, from the Saxon aera to 12 Cha. II. all Lay- Tenures are now in 
effect reduced to two species: Free Tenure in common Saraband ttuse 
Tenure hy Copy of Courr RolL There is one other species of Tenure 
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reserved by the statute of Charle* II. which is of a Spiritual nature, 
and called the Tenure in Frankatmoigtte. See this 010110111117 under 
"*that title. 

TERCE, thirds: the Scotch term for Dower. 

TERM } lerminus^ Signifies commonly the limitation of time 
or estate; as a lea^e for term of life, or. years, &c. Bract, lib, 2 Term 
is also a space of time, wherein the superior courts at Westminster 
sit. See Terms. 

TERM1NUMQUI FRETERHT: See Jd Terminum; Ejectment. 

TERMOR, Tenem ex Terinino.'] He that holds Itnds or tenements 
for term of years or life. Litt. § 100. A Termor, for years cannot 
plead in assise like tenant of the freehold; hut the special matter, 
viz. his lease for years, the reversion in the plaintiff, and thru he is in 
possession, ifc Dyer 246": Jenk. Cent. 142, See title Leant h h 

TERMS, those spaces of time, wherein the Courts of Justice are 
open, for all that com plain of wrongs or injuries, and seek, their 
rights by course of law or action, in order to their redress; and 
during which, the courts in Westminster -Hall sit and give judg- 
ments, &c. But the High Court of Parliament, the Chancery, and in- 
ferior Courts, do not observe the terms; only the Courts of King's 
Henchj the Common Pleas, and the Exchequer, the highest Courts 
at Common Law> Of these Terms there are four in every year, viz, 
Hilary Term, which begins the 23d of January, and ends the 12th of 
February (unless on Sundays, and then the day after); Easter Term, 
that begins the Wednesday ibrtninght after Easter Day, and ends the 
Monday next after Ascension Day; Trinity Term, which begins the 
Friday after Trinity Sunday y and ends the Wednesday foitnight after; 
and Michaelmas Term, that begins the 6th of Novmb&% and ends the 
28th of November (unless on Sundays, and then the day after). 

These Terms are supposed by Selden to have been instituted by 
William the Conqueror; But Sftelman hath clearly and learnedly 
shewn, that they were gradually formed from the canonical constitu- 
tions of the Church; being indeed no other than those leisure seasons 
of tl»e year, which were not occupied by the great festivals or fasts, 
or which wore not liable to the general avocations of rural business> 
Throughout all Christendom, in very early times, the whole year 
was one continual Term for hearing and deciding causes. For the 
Christian Magistrates, to distinguish themselves from the Heathens, 
who were extremely superstitious in the observation of their dies 
fasti et nefusti, went into a contrary extreme, and administered jus- 
tice upon all days alike. Till at length the Church interposed and 
exempted certain holy seasons from being profaned by the tumult 
of forensic litigations. As, particularly, the time of -Advent and 
Christmas^ which gave rise to the winter vacation; the time of Lent 
and Easter, which created that in the spring; the time of Pentecost, 
which produced the third; and the Lang Vacation, between Midsum- 
mer and Michaelmas, which was allowed for the hay time and harvest* 
All Sundays also, and some particular festivals, as the days of the 
P ur> flection, Ascension, and some others, were included in the same 
prohibition: which was established by a canon of the church, A. D, 
517, and was fortified by an imperial constitution of the younger Tht- 
idQtittAy comprised in the Theodosiatt code. Sfitlm. of the Terms, 

Afterwards, when our own le^al constitution came to be settled, 
the commencement and duration of our Law Terms were appointed 
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With an eye to those canonical prohibitions; and it was ordered by 
the laws of king Edward the Co?i/essor, (c. 3. de temfioribus ct diebux 
pacts,) that from the Advent to the octave of the Epiphany, from Srfi- 
tuagtsima to the octave of Easter,(rotn the Ascension to the octave of 
Pentecost, and from three in the afternoon of all Saturdays till Mon- 
day morning, the peace of God and of Holy Church shall be kept 
throughout all the kingdom. And so extravagant was afterwards the 
regard that was paid to these holy times, that though the author of 
the Mirror men Lions only one vacation of any considerable length, 
containing the months o{ August and Se/it tmbcr; yet Brition is ex- 
press, that in the reign of King Edward I, no secular plea could be 
held, nor any man sworn on the Evangelists in the times of Advent, 
Lent, Pentecost, harvest and vintage, the days of the ^reat Litanies, 
and all solemn festivals. But he adds that the bishops did nevertheless 
grant dispensations, (of which many are preserved in ftijmer's Fade- 
ra,) that Assises and Juries might be taken in some of these holy 
seasons. And soon afterwards a general dispensation was established 
by at at . tFeatln. 1 . 3 Edw. I.e. 5 L which declares, that " by the assent 
of all the prelates, Assises of novel dis&ri&in, mart d*ancestor, and 
darrein presentment shall be taken in Advent, Sefituagesima % and Lent; 
and at the special request of the King to the bishops," The portions 
of time, that were not included within these prohibited seasons, fell 
naturally into a fourfold division, and, from some festival day that 
immediately preceded their commencement, were denominated the 
Terms of St. Hilary, of flatter, of the Holy Trinity, and of St, Michael; 
which Terms have been since regulated and abbreviated by several 
acts of Parliament; particularly Trinity Term by sUit. 32 Hen. 8. c. 
21. and Michaelmas Term by stat* 16 Car, 1. c. 6, and again by stat. 
24 Geo. 2. p: 48. 

There are in each of these Terms stated days called Days in Bank; 
(dies in banco,) that is, days of appearance in the court of Common 
Bench. They are generally at the distance of about week from each 
other, and have reference to some festival of the church* On some one 
of these days in Bank, all original writs must be made returnable; and 
therefore they at e generally called the Returns of that Term; whereof 
every Term has more or less, said by the Mirror to have been origin* 
ally fixed by King Alfred, but certainly settled as early as the statute of 
5 1 Hen. 3. st. 2. Now Master Term hath live returns; and all the other 
Terms four. But though many of the return days are fixed upon Sun- 
days, yet the Court never sits to receive these returns till the Monday 
after; and therefore no proceedings can be held, or judgment can be 
given, or supposed to be given, on the Sunday. See Sal ft. 627: 6 Mod. 
250: \ Jon, 156, Swan v. Broome, Bro, P. C. 

The first return in every Term is, properly speaking, the first day 
in that Term; as,, for instance, the octave of St. Hilary, or the eighth 
day inclusive after the feast of that Sainti which falling on the thir- 
teenth of January, the octave therefore or first day of Hilary Term 
is the twentieth of January. And thereon (one Judge of) the Court 
sits to take es&oigns, or excuses, for such as do not appear according 
to the summons of the writ: wherefore this is usually called the Es- 
soign Day of the Term. But on every return day in the Term, the 
person summoned has three days of grace, beyond the day named in 
the writ, in which to make his appearance; and if he appears on the 
fourth day inclusive, (quarto die /tost,) it is sufficient, For our sturdv 
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ancestors held it beneath the condition of a freeman to appear, or it> 
do any other act, at the precise time appointed. Therefore, at the be- 
ginning of each Term, the Court decs not usually sit ibr despatch of 
business till the Fourth or appearance day, as in Hilary Term on the 
23d of Januarys and in Trinity Term, by statute 32 Hen. 8. e. 2 1 . not 
till the fifth day, the fourth happening on the great popish festival of 
Corpus C/tristij which days arc therefore called and set down in the 
almanacs as the first days of the Term: And the Court also sits till 
the quarto die frost or appearance day of the last return, which is 
therefore the end of each Term. See 1 Bulst. 35: 3 Comm. c. 18. 

If the feast of Saint John the Baptist, or Midsummer Day, falls on 
the Monow of Corpus Christi day, (as it did A. D. 1614, 1698, 1709, 
and 1791,) Trinity full Term then commences, and the court sits on 
that day; though in other years it is no juridical day. Yet in 1702, 
1713, and 1724, when Midsummer Day fell upon what was regularly 
the last day of the Term, the Courts did not then sit, but it was re- 
garded like a Sunday and the Term was prolonged to the twenty- 
fifth fit June, Hot. C, Bund. 176. 

The whole Term in construction of Law is accounted but as one 
day to many purposes; for a plea that is put in the last day of a 
Term, is a plea of the first day of the Term; and a judgment on the 
last day of Term is as effectual as on the first day. Trin. 23 Car. 
JS. li. See 1 Wiia- 37. And for this reason the Judges may alter and 
amend their judgments in the same Term, &c ► See titles Judgment; 
Amendment. It has been helcl t thai the Courts sit not but in Term, as 
to the giving of judgments: The Judges of B. 2i. and CB. before 
Trinity Term 1651, did not sit longer in Court than till one o'clock 
upon the last day of Term; because they would not encourage attor- 
nies to neglect their clients 1 business till the last day of Term, as too 
commonly they do, to the toil of the Court, and too much hurry in 
despatch. Mich. 22 Car. 2.: LilL 91. 

Terms have been adjourned, and returns of writs and processes 
confirmed. Stat. I U\ & M. uss. I,c 4. 

The issuable Terms are Hilary and Trinity Terms only; they arc 
so called, because in them the issues are joined and records made up 
of causes, to be tried at the Lent and Summer Assises, which imme- 
diately follow. 2 Lilt. Mr. 568. See title Assises, &c. 

By*Mtf < 24 Geo. 2. r. 48 special days and returns may be appointed 
by the Judges in such cases as have been usual. The days of Assise 
in darrein presentment ^ and in a plea of gttare imp edit appointed by the 
Statute of flfarie&ridgej and the days to be given in attaint by stat. 5 
E. 3. and also in stat. 23 H. 3, not being contrary to this act, shall be 
in force. Day for sweating the Lord Mayor of London is appointed for 
November 9th, unless it be Sttmlay y and then the next day, The Moi - 
row of St. Martin yearly, appointed for nominating Sheriffs in the 
Exchequer, 

The Terms in Scotland are Martinmas, Candlemas, Whitsuntide. 
and Lammas; at which times the Court of Exchequer, &c. there is to 
be kept. Stat, 6 Ann. c. 6. The Terms of our Universities for Stu- 
dents, are different in time from the Terms of the Courts of Law. 

Teums of the Law. Artificial or technical words and terms of 
art, particularly used in and adapted to the profession of the Law. £9 
Hawk. P. C. c. 25. § 87. 

Tjerms for Payment qf Kent, Or Kent Terms: the four qiiar 
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tcrly feasts upon which rent is usually paid. Cartular* Sti. Edmund. 
2 38. See titles Kent; Lease. 

Terms fob. Years, To secure payment of mortgages, and Terms 
to attend the inheritance. See- titles Mortgage; Trust; Use, 

TERRA, In all the Surveys in Domesday Register, is taken for 
arable land, and always so distinguished from the Fratum, &c JCen- 
net's GIwq, 

Terra Affirmata, Land let to farm. 

Terra Boscalis, Woody lands; according to an inquisition, an, 8 
Car. 1. 

Terra Culta, Land that is tilled or manured; as Terra Ineulta is 
the contrary. Mon. Ang< i. 500. 

Terra ur&jljs, Weak or barren ground. Iwj. 22 R. 2. 

Terra Dominica vel Inuomihic ata, The demesne land of a 
manor. Cornell, 

Terra Excultabilis, Land which may be ploughed. Mon. Ang* 
i« 426. 

Terra Kxtfadexca, A wilt directed to the cschcator, &c. wil- 
ling him to inquire and find out the true yearly value of any land, tfc. 
by the oath of twelve men, and to certify the extent into the Chance- 
ry, &e. Reg. of Writs 293. 

Terra frusca, Fresh-land, or such as hath not been lately 
ploughed; likewise written Terra frisca. Mon, Aug. ii. 327. 

Terra hydata, Land subject to the payment of Hydage; as the 
contrary was terra hoji hydata, Sddm, 

Terra lucraihus, Land that may be gained from the sea, or in- 
closed out of a waste, to a particular use, A Ion. Ar.g. i. fiar.fA. 406. 

Terra Nor ma no rum, Such land in England as in the beginning 
of Henry III. had been lately held by some noble JVorman y who by 
adhering to the French King, or Dauphin, tad forfeited his estate; 
which, by this means became an escheat to the Crown, and restored, 
or otherwise disposed of at the King's pleasure. Paroch. An tit], p. 
197. 

Terra Nova, Land newly asserted and convened from wood 
ground to arable; terra n ox iter concessa* Sfielman. 

Terra Pltura, Land in forests held by the tenure of furnishing 
man's meat, horse meat, &c. to the keepers therein* See Putura. 

Tbrra Sabulosa, Gravelly or sandy ground. Inq. 10 Ed. 3. n. 3. 

Terra vestita, Is used in old charters for land sown with corn- 
Cowe&i 

Terra waikabilis, Tillable land. Cornell, 

Terra warkhn at a, Land that has the liberty of free warren^ 
Rot. Part. 2 1 Ed. ] . 

TerrjE Boscales, Woody lands. Inq. 2. /tar. 8 Car. 1. num. 71, 

Terra Testament ales. Lauds that were held free from fcodal 
services, in allodia; or in socage, descendible to all the sons, and there- 
fore called Gavel -kind, being devisable by will, were thereupon called 
Terra Te&tamcntales, as the Thane who possessed them was said to 
be tesfamento dignus. Sec S/telnuin of Feuds*, c. 5> 

TERR AGE, Terragium.~\ Seems to be an exemption a firecarii$ t 
viz. lioons of ploughing, reaping, &c and' per haps from all land taxes, 
or from money paid for digging and breaking the earth in fairs and 
markets. CoivetL 

TERRARj or Terrier; Terrariumy catalogue Termrum.~\ A land 
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roll, or survey of lands, cither of a single person, or of a town; con* 
mining the quantity of ;i.cres, tenants* names, and such like; and m 
the Exchequer; there is a Teirar of all the glebe lands in England^ 
made about 1 1 E. 3. See stat. 18 Etiz. c. 17- 

TERRARIUS, A land holder or one who possesses many farms 
of land. Leg. W. 1. 

TERRARIUS, CCENOBIALIS, An officer in Religious Houses, 
whose office was to keep a terrier of ail their /states, and to have the 
lands belonging to the houses exactly surveyed and registered; and 
tmc part of his office was to entertain the better sort of convent-te- 
nants, when they came to pay their routs, &c. Hint. Dunehn, 

TERRE-TENANT, TERTEN ANT; 7Vr* Tewm.'] He who 
hath the actual possession of the land: For example, a Lord of a 
manor has a freeholder, who lettcth out his freehold to another, to 
be possessed and occupied by him, such other is called the Tertc- 
nant> Wett. Symb. /tar. 2: Brittan^ c. 29. In the case of a recogni- 
zance, statute, or judgment, the heir is chargeable asTertcnant, and 
not as heir; because, by the recognizance or judgment, the heir is not 
bound, but the ancestor concedit that the money de tcrris> &c levetur. 
3 Rrjt. 12, Vide Cro. Etiz. 872: Cro. Jac. 506; and this Dictionary, 
titles Scire facias; Elegit; Execution, 

TfcRKis, Bonis ct Catallis rehabendis pout Purgation em ; A writ for 
a clerk to recover his lands, goods, and chattels formerly seized, af- 
ter he had cleared himself of the felony of which he was accused, and 
delivered to his Ordinary to be purged* ft eg. Qrig.68. 

TBIIRI& ct Catatlis tenth ultra debitum lexratvm, A judicial writ for 
the restoring of lands or goods to a debtor that is distrained above 
the quantity of the debt. Reg. Judic. 38. 

Terris liberandis, A writ lying for a man convicted by attaint, 
to bring the record and process before the King, and take a fine for 
his imprisonment, and then to deliver him his lands and tenements 
again, and release him of the strip and waste, Rug. Orig. 232. It is 
also a writ for the delivery of lands to the heir, after homage and re- 
lief performed; or upon security taken that he shall perform them. 
Hid. 293. 313. 

TERTIAN, A measure of eighty-four gallons; so called, because 
it is a third part of a tun. See state. 2 H. 6* t. 1 1 : \ R. 3* c. 1 3 t 

TEST. To bring one to the Test, is to bring him to a trial and ex- 
amination, kc. For the Test-Act, sec titles Non-conforntists; Oathtt; 
JPafnits. 

TESTA DE NEVIL, An anticnt Record, in two volumes, in the 
custody of the King's Remembrancer in the Exchequer of E7igland i 
more properly called Liber Fcodorum; supposed to have been com- 
piled by John tic J\'cvi/ t a Justice Itinerant in the 1 8 & 24 of King 
Ifvnnj\\\. or as others imagine hyRat/ih de A"evil<m Accountant in the 
Exchequer. But it appears that the volumes ^ere not compiled till 
near the close of the reign o(£dw. Hi or the beginning 1 of Edw. JH. 
and then partly from Inquests taken on the presentments of jurors of 
hundreds Ijcfore the Justices Itinerant; and partly from Inquisitions 
upon Writs awarded to the sheriffs for collecting of scutages, aids, 
kc. The entries which are specifically entitled Testa de Mrviil arc 
evidently quotations, and form comparatively a small part of the 
whole: they were probably copied from a roll bearing that name, a 
part of which is still extant in the Chapter-House at IVcxtmhister* 



containing 10 counties: This Roll appear to be ol the time of Echv. 
I. and agrees verbatim with tlic entries in the books at the ICxche- 
quev. 

These books contain principally accounts, 1, of Tecs holden either 
immediately of the King, ©T ojf others who held of the Kin^ in cGjtitC) 
and if alienated whether the owners were enfeoffed ab antiqao, or de 
7tovo t as also fees holdcn in frankalmoignc, w\\h the values thereof re 
spectively. 2. Of serjeantics holden ol the King, distinguishing such 
as were rented or alienated, with the values of the same. 3. Of wi- 
dows and heiresses of tenants in capite whose marriages were in the 
gift of the King, with the values of their hinds. 4. Of churches in the 
gift of the King* and in whose hands they were. 5. Of Escheats, 
well of the lands of Normans as others, in whose hands the sam 
were, and by what services holdcn. 6. Of the amount of the sum 
paid for Seutagc and Aid, &c, by each tenant, 

In the cover of each book is the following memorandum in an an 
tient hand; ** Contenta* pro li\'identii& habeuntur hie in Scacc'io & no 
pro Recordo" 

TESTAMENT, Te$tamentum,*\ Is defined by Pfoivden to be tet 
tatio mentis; a witness of the mind: But Aldus Gellius y tib. 6. c, 12, dc 
nlcs it to be a compound word, and saith, It is verbum simplex, as Cal- 
ceamentum^Piaudamentum^i^c. And therefore it may be thus better 
defined, Testumentum est ultima voluntatis junta &cntentia 3 de eo quod 
quia /tout mortem suum fieri vult^ l$c. See Will** 

Testament was antiently used (according to Spelman) firo scripto 
chart a vcl imtrumento, quo fimdiorum rerumve aliarum transactiones 
pcrfciunlur, sic dictum quod dc ca re vcl Testimonium ferret vel tes- 
iium nomina c online ret. — Si (juts contra hoc inea authorhatis Testa- 
men tum aliquod machinari impediment um prcexnmfisit. Cnarta Croij- 
(audi a ab JSthelbatdo Rcge. Anno Domini 716. Cowell. 

Testamentary Causes, A species of Causes belonging to the 
Ecclesiastical jurisdiction. They were originally cognizable in the 
King's Courts of Common Law, viz. the County Courts; and after- 
wards transferred to the jurisdiction of the Church by the favour of 
the Crown, as a natural consequence of granting to the bishops the 
administration of intestates* effects. 3 Comm. c. 7: See title Couru- 
Ecclcs/iasiical. 

As observed by Lindeivoode, the ablest canonist of the fifteenth cen- 
tury, Testamentary Causes belong to the Ecclesiastical Courts, " de 
consuctudine Anglic & super consensu regio suorum firocerum in 
talibus ab antique coucesso." Provincial. I* 3.t. \ 176. 

Testamentaky Guardian; See Guardian L 4. 

Testamentary Jurisdiction in Equity; See Chancery, 

Test a men to annexo, Administration cum. See title Executor If. 

TES TATOR, Lat, He that makes a testament. See title Witts. 

TESTATL'M-CAPIAS; See title Cajtias. 

TESTE; (Witness;) That part of a writ wherein' the dale is con- 
tained; which begins with these words, Teste meipso, tfc. if it be an 
original writ; or Teste the Lord Chief-Justice, if judicial. See Co. 
Litt. 134; and this Dictionary, title Or iginal Writ*, 

TESTIMONIAL, A certificate under the hand of a Justice of the 
Peace, testifying the place and time, when and where a soldier ol 
mariner landed, and the place of his dwelling and birth unto which 
he is to pass. 39 Riix. c. 17. See title V«gr<mt9, Formerly Testirao- 
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nials w ere to be given by mayors and constables to servants quitting 
then* services, &c. Stat . 5 Eliz. c. 4. See title Servants* 

Testimonials of Clergy, Arc necessary to be made by persons 
present* that a Clergyman inducted to a benefice hath performed all 
things according to the act of uniformity; to evidence that the clerk 
hath complied with what the Law requires on his institution and in- 
duction, which in some cases he shall be put to do. Count, Pars. Comfi, 
24. 26. See titles Parson; Ordination* 

TESTIMOIGNES, French, Witnesses; So Testimoignage, Tes- 
timony. Law. Ft. Died 

TEST ON, or TEST OCX* Commonly called Tester, a sort of 
money which among the French did bear the value of I8f/. but being 
made of brass lightly gilt with silver, in the reign of King Henry 
YI1L, it was reduced to \2d. and afterwards to 6d. Lownde** Ess. an 
Coins, p. 22. 

TEXTUS, A Text or subject of a discourse; it is mentioned by 
several ancient authors to signify the AV:y Testament; which was 
written in golden letters, and carefully preserved in the churches. 

Tex tvs mag si Altaris, We read of in Domesday and Cartular 
S. Edmund. 

Texi vs Roffexsis* An antient manuscri pt containing the rights, 
customs, and tenures, &cc> of the church of Rochester, compiled by 
Ernuiphus, who became bishop of that see, anno Ills. 

THAMES; See titles Mver*} London; Police. 

THAN AGE OF THE KING, Thanagium Regis.} Signifies a 
certain part of the King's land or property, w hereof the ruler or gov- 
ernor was called Thane. Cowclt 

THANE, From Sax. Thenian, ministrare.~j Was the title of those 
who attended the English Saxon Kings in their Courts, and w ho held 
their lands immediately of those Kings; and therefore^ in Domesday, 
they were promiscuously called thani et servientes Regis, though not 
long after the Conquest the word was disused; and, instead thereof, 
those men were called Barents Regis, who, as to their dignity, were 
inferior to Earls, and took place next after Bishops, Abbots, Barons* 
and Knights. There were also Thani nrinares, and those were like- 
wise called Barons: These were lords of manors, w ho had a particu- 
lar jurisdiction within their limits, and over their own tenants in their 
Courts, which to this day are called Courts Baton: But the word sig- 
nifies sometimes a nobleman, sometimes a freeman, sometimes a 
magistrate, but more properly an officer, or minister of the King.— 
Edward King grete mine Biscops 7 and mine £orles,and all wine Theg- 
neSy on that shiren, wher mine Prestts in Paulas jnimxter hatband land. 
Churta Edtv* Con/. Pat. 18 H. 6. m. 9. per Inspect. Lombard, in his 
Exposition of Saxon words, verb, Thanus* and Skene de verbor. sig- 
?:if. say, That it is a name of dignity, equal w ith the son of an Earl. 

This appellation was in use amon^ us after the Norman Conquest, 
as appears by Dome-day, and by a certain writ of IVil'iam the First 
WiLLiKLMt'S Hex salutat Hennannntn epi$cGflum 7 & Stettinunty & 
BHiioi, omnes Thanes meon in Dorsex/renst pago amkabili-er. MS$. 

de Abbaitbury Camden says, They were ennobled only by the office 

which they administered. Thanus Regis is taken for a Baron, in 1 
Inst. fol. 5. I. And in Domesday, tenens, >;ui eat caftui manerii. See 
Mills de jYobtfiiaterifoL 132. A Thane, at first, (in like manner as an 
Earl>) was not properly a tide of dignity, but of service. But accord- 
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iwg to the degrees of service, some of greater estimation, some of 
less. So those that served the King in places of eminence) either in 
Court, or Commonwealth, were called Thani majores and Thani Rc- 
gix. Those that served under them, as they did under the King, were 
called Thani minores, or the lesser Thanes. CowclL See S/ieiman of 
Ftutt$ t caft. 7. 

Thane-Lands, Such lands as were granted by charter of the Sax- 
on Kings to their Thanes; which were held with all immunities, ex- 
cept the threefold necessity of expeditions, repairs of castles, and 
mending of bridges — Than* signified also land under the govern- 
ment of a Thane. Skene. See title Tenures; Reveiand; Bocktand. 

THASCIA, A certain sum of money or tribute imposed by the 
liotnan* on the Britons, and their lands. Leg. H. I,:. 78. 

THEATRES; See PtayAou*ee> 

THEFT, Fur turn.] An unlawful felonious taking away of another 
man's moveable and personal gnods, against the will of the owner* 
See titles Larceny; Robbery. 

Theft-bote, From the Sax. Theof, i. c> Fur, h Bote, compensa- 
tion The receiving a man's goods again from a thief, after stolen, or 
other amends not to prosecute the felon, and to the intent the thief 
may escape; which is an offence punishable with fine and imprison- 
ment, Sec. H. P. C\ 130. In Scotland by the act U36, c. 137* Sheriffs, 
justices, and barons guilty of this crime were to lose life and goods: 
And by the act 1515. c. J, private persons found guilty were to be 
punished in the same manner as the thief. See titles Compounding of 
Felony; Mi*/irisfon. 

THELONlUMj or Bheve issskndi Quieti de Thelokio, A 
writ lying for the citizens of any city, or burgesses of any town, that 
have a charter or prescription to free them from toll, against the of- 
ficers of any town or market, who would constrain them to pay toll 
•f their merchandize, contrary to their said grant or prescription. F. 
JY. B. fot. 226. See title Toll, 

THELONiM ANNUS, The toll-man, or officer who receives tolh 
Cartular Abbat. G /as ton. M. S, 446. 

TIIELONIO RATIONABILI HABENDU; PRO DoMlNIS HAHENT1BU9 

Dominica Regis ad fir mam, A writ for him that hath of the King's 
demesne in fee farm to recover reasonable toll of the King's tenants 
there, if his demesne hath been accustomed to be tolled. Reg. Orig. 
87, 

THEMM AGIU3VT, A duty or acknowledgment paid by inferior 
tenants in respect of'/ffwor team, Coioefl. 

THENICJUM, A hedge-row, or dyke-row. Lindiy. CowriL 

THEODEN, In the degrees or distinctions of persons amon£ the 
Saxona, the Earl or prime Lord was called Thane, and the King's 
Thane; and the Husbandman or inferior tenant was called Theodan, 
or under Thane. See Sfieim,; and autc y title Thane. 

TIIEOWES. The slaves, captives, or bondmen among our Saxon* 
were called Thecwes and Esnes, who were not counted members of 
t be commonwealth, but parcels of their master's goods and substance. 
Spclman of Feuds, cap. 5, 

THESAURUS, Was sometimes taken in old charters for thtsati- 
rarium> the treasury; and hence the Voine.ydtnj register preserved in 
the treasury or exchequer, when kept at Winchester, hath been often 
called Liber Thesauri Chart. Q. Maudj ivifc of King Htnry I, 

Vol. VI. ' 2 1? 
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THETH1NGA, A word signifying a lulling: l y tihingmprmu* x a 
lithingman, 5tox. 

THEW, THEOWEi See Theewcs. 

THIE1 -TAKEK; Set inks, Felony; Rcxmrd*. 

THiG STEMS, A sort of gentle beggars. Old Scotch Diet. 

TH1NGUS, The same with Thamtsj a nobleman, knight, or free- 
man. Cfomfi. Jurisd. 197. 

TIMKCBUROW, Is used for a constable, by Lombard in his 
Duty of Cwtstabtevi /i. 6. And in the Mat. 28 J^H.c. LO. See Con- 
stable, 

Till R DINGS, u e. The third part of tlie com growing on the 
ground, due to the lord for a heriot on the death of his tenant} ™ iilsiu 
the manor of Turf at in Com, Hereford. Blount Ten. 

THI R D-NIG H T- A W N- H I N D E , trium iwttium ho*flt*.-] By the 
bus of St. Edsvard (he Ctotfciaor, if any man Uy a third night in an 
inn , he was called a Third-Night- A vvn-Hinde, for whom his host was 
answerable, if he committed an offence. The first night, Eorman- 
Night, or Uncuth, (Sax. Unknown 0 he reckoned a stranger; the 
second night, Twa- Night, a guest; and the third night, an Agcn- 
Uinde, or Awn-Hinde, a domestic. Bract, lib. 3. 

Third-tic sny; See Dtnarius Tertiu$ Ccn.imtuA* 

THIRL AGE. A Servitude or Tenure in Scot(a?id by which the 
possessor of certain lands is bound to carry w\\ his grain growing on 
certain lands to a certain mill to be ground, for which he is bound to 
pay a proportion of the flour or meal, varying; in different places liom 
a 30th part, to a 12th part, which is termed Multure. Besides this, 
which is due to the miller or proprietor of the mill, there are smaller 
perquisites due to the servants termed sequels, called kuaveship, 
bannock, lock, or gowpen, uncertain in their amount, and ascertained 
only by the practice of the mill; Besides these there arc services due to 
the mill, such as carrying; home mill-stones, and rcp<di ing the mill- 
house, mill-dam, &c. This service was found to be hurtful to agri- 
culture, not only by its weight, but by the circumstance of its con- 
tinuing to increase With the additional produce of the farm. JBy Sta- 
tute 39 Geo. 5. c. 55, therefore, provisions were enacted for commut- 
ing this servitude for an annual payment in grain, to be ascertained 
by the verdict of a jury, after proof before t!ie Court of Session, of 
the nature and extent of the servitude in each particular instance: 
This act has been found advantageous, not only by ascertaining and 
commuting the amount of Thirlage in cases where it heretofore ex- 
isted, but also in preventing the institution of such a tenure or ser- 
vice in future cases. 

THJSTLE-TAKE, it was a custom within the manor of f/alton, 
in the county palatine of Chester^ that if, in driving beasts over the 
common, the driver permits them to graze or take but a thistle, he 
shall pay a halfpenny a beast to the lord of the fee. And at Flskerton 
in Aotting/iatnslure, by antient custom, if a native or a cottager killed 
a swine above a year old, he paid to the lord a penny, which purchase 
of leave to kill a hog was also called Thistle-take, Hcg. Priurat. de 
T/iurgarton. Coisell. 

THOKES, Fish with broken bellies, stat. 22 E. 4. c. 2, which by 
the said statute are not to be mixt or packed with tale-fish. 

THORP, THREP, TROP, Either in the beginning or end of 
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names of places, signifies a street or village, as «didestro/tc: From 
the Saxon Thorfu villa, -uicua. 

THRAVE OF CORN, Trava bladi, from the Saxon Threat, a 
bundle, or the British drefa 7 twenty-four.] In most parts of England^ 
consists of twenty-four sheaves* or four shocks, six sheaves to every 
shock* sttti/2 //. 6. l\ 2. yet in some counties they reckon but twelve 
sheaves to the Thravc* King Atheb:ttin, anno 923> gave hy his char- 
ter to S(> John of Bvvrrh .A- K \v irlu four Thrives of turn, trom 
every plough-land in lLlc East-Riding of Yorkshire. CoivelL 

THREATENING LETTERS. By *tat. 9 Geo. I.e. 22. (amen ti- 
ed by Btat, 27 Geo. 2. r, 15.) Knowingly to send any Letter without a 
name, or with a 11 cti lions name, demanding money* venison , or any 
other valuable thing, or ihrcateuing (without any demand) to kill, or 
fire the house, out-houses, barns, or ricks of any person, is made fe- 
lony without benefit of clergy. This offence was formerly high trea- 
son, by the stat. 8 Hen. 5. e. 6". It has been deter ined thai. iL the 
writer of a Threatening Letter delivers it himself, and does not send 
it by any other, he is not guilty of felony under this act. Leach 351. 

By $tat. 30 Geo. 2. r. 24. If any person shall knowingly mud or de- 
liver any Letter or Letters, threatening to accuse any person of a 
crime punishable with der.th, transportation, pillory, or other inla- 
rnous punishment, with a view to extort from him any money or 
other valuable chattels, he is punishable at the discretion of the court 
with fine, imprisonment, pillory, whipping, or transportation for se ven 
years. 

THREATS, Threats and menaces of bodily hurt, through fear 
pf which a man's business is interrupted, are a species of injury to 
individuals. A menace alone, wit bout a consequent inconvenience, 
makes not the injury, but to compleie the wrong, there must he both 
of them together. The remedy for this is in pecuniary damages, to 
be recovered by action of trespass vi i? armn, this being an inchoate, 
though not an absolute violence. 3 Vomm. e, S./i. \20. As to Threats 
or menaces where bodily harm is justly feared, See title Surety 
of the Peace, &c. 

TKRENGES, Quiavcra non erant ad hue tcmjiore Regis Willi- 
clmi niilites in Aug! ia, Thrcnge$ % Jiracifiit Rrx tit de eis tnilites fc- 
runt ad dtfeiidendutn tcrram y fecit ait tern Lanfrancus Threngos suos 
jniiitexi &c. SoitmtrU Gone/elk. 123. 210- They were vassals, but not 
of the low est degree, of those who held lands of the chief lord; the 
name was imposed by the conqueror; for when one Edward Stuim- 
bourn of Norfolk, and others were ejected out of their lands, they 
complained to the conqueror, insisting, that they were always on his 
side, and never opposed him, which upon inquiry he lourul to be 
true, and therefore he commanded that they should be restored to 
their lands, and for ever after be called Drenches. Sftcfoi. See titles 
Drench t-s ; -Shu rn b u r n . 

THR1MSA, &?x. Thrim. Three.] An old piece of money of three 
shillings, according to Lombard, or the third part of a shilling, being 
a German coin passing for ±d. Seid. Tit. Hon. 604. 

THRiTHING, Tfirithingwn.} A division, consisting of three or 
four hundreds. Stat. Alerton, 2 Imt. 99. See Trithing. 

THU DE-WEALD., Saxi] A woodward, or person that looks after 
the woods. 
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THUMELUM, A thumb, keg. Ina, cafi. Ss.a/iud Brt,trtji/w. 

THWEKTNICK, A Saxon word, winch in some old writers is ta- 
ken for the custom of ^Ivini^ entertainments to the sheriff, ifc. for 
three nights. Hoi. 11 1 2 ifoA. 2. 

TIDESMEN, Arc certain officers of the custom-house, appointed 
to watch or attend upon ships, till the customs are paid; and they arc 
so ciilJccLbecause they go aboard the ships at their arrival in the mouth 
of the Thtzmesy and come up with the tide* See title Customs. 

TIE tlC E, Yr. Tiers* i. c. a third- J A measure of wine, oil, &e. 
containing the third part of a pipe, or forty- two gallons. Slat. 32 //. 
8. c. U. 

TlGHj Sax, Teag^ A close or inclosure, mentioned in anticnt 
charters; which word is still used in Kent in the same sense. Oiart. 
Eccl. Cant. 

T1HLA, oYr.] An accusation: Li. Canuti. 

TILES; See Brick-sand Tiles. 

TfLLAGE. slgricuUurti.'^ Is of great account in Law, as being 
very prohtable to ihe commonwealth; and therefore arable land hath 
the preference before meadow, pastures, and all other ground what- 
soever: And so careful is our Litis to preserve it, that a bond or con- 
dition to restrain Tillage, or sowing of lands, eft:, is void. 1 1 Rcfi. 
53. There are divers antient statutes for encouragement of Tillage 
and husbandry! now become in a great measure, if not altogether, 
obsolete. 

TIMBER, Wood fitted for building, or other such like use; in a 
legal sense it extends to oak, ash, and elm, I FolL Jbr. 649* Sec 
fiost. Lessees of land may not take Timber-trees felled by the wind; 
for thereby their special properly ceases* I Keb. 69 L 

The importation, &c. of Timber is regulated by divers statutes. 

Against cutting up, barking, or destroying of Timberj slat. I Geo. 
I. st t 2. c. 48. See title Woods. 

Oak Timber, (except for building) to be felled in Afiril* May, and 
June; slat, 1 Jac. I. c. 22 T #. 20. 

By slut. 6 Gt'o. 3. c 36. Any one who shall, in the night-time, lop, 
top, cut down, break, throw down, bark* burn, or otherwise spoil or 
destroy, or carry away, any oak, beech, ash, elm, fir, chesnut, or asp, 
Timber-tree, or other tree or trees, standing for Timber, or likely to 
become Timber, without the consent of the owner; or shall, in the 
night-time, pluck up, dig up. break, spoil or destroy, or carry away, 
any root, shrub, or plant, roots, shrubs, or plants, of the value of five 
shillings, and which shall be growing, standing, or being in the gar- 
den-ground, nursery-ground* or other inclosed ground of any person 
or persons whomsoever shall be deemed and construed to be guilty of 
felony, and the offenders may be transported. Those who are assist- 
ing, and purchasers, knowing the things to bo stolen, shall be liable to 
the same punishment, as if they had stolen the same. 

By &tal. 6 Oo. 3. c 48. Every person convicted of damaging, de- 
stroying, or carrying away any Timber-tree, or trees, or trees likely to 
become Timber, without consent of the owner, U~tr. shall forfeit for 
the first offence not exceeding 20/. with the charges attending; and 
on non-payment, are to be committed for not more than twelve, nor 
less than six months; for the second offence, a sum not exceeding 
"0/, and, on non-payment, are to he committed for not more than 
eighteen, nor less than twelve months; and for the third offence are 
to be transported for seven years. 
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All oak» beech, chesnut, walnut, ash, elm, cedar, fir, asp, lime, sy- 
camore, and birch-trees, shall be deemed and taken to be Timber 
trees, within the meaning of the act. Persons convicted of plucking 
up j spoiling, or taking away any root, shrub, or plant, out of private 
cultivated ground, shall forfeit for the first offence any sum not ex- 
ceeding 4G\s, with the charges; for the second offence a sum not ex- 
cecding 5l. with the charges; and for the third offence, are to be 
transported for seven years. Persons hindering, or attempting to pre- 
vent seizing 1 offenders, forfeit 10/. to the person convicting them; and, 
if not paid down, to be committed to hard labour, not exceeding six 
months. See title Mischief, Malicious. 

Timber for the Navy- An act for the increase and preservation 
of Timber, within the forest of Dean y stat, 20 Car. 2. c. 3. — Two 
thousand acres of land in the JV>w Forest to be inclosed, for preserv- 
ing Timber for the Navy lloyal, &tat. 9 & \0 IV. 3. c\ 36. See title 
Forests . 

T1MJQERLODE. A service by which tenants were to curry Tim- 
ber felled from the woods to the lord's house. Thorn's Chron. 

TIME and Place, Are to be set forth, with certainty in a declaration; 
but Time may be only a circumstance when a thine; wasdone, and not 
to be made part of the issue, &r. 5 Mod. 286. It has been held, that 
an impossible Time is no Time; and where a day or Time is ap- 
pointed for the payment of money, and there is no such, the money 
may be due presently. Hob. 189: 5 22. 

If no certain Time is implied by Law for the doing of any thing, 
and there is no Time agreed upon by the parlies, then the Law doth 
allow a convenient Time to the party for the doing thereof, i, c as 
much as shall be adjudged reasonable, without prejudice to the doer 
of it. 2 Lilt. Abr. 572 r In some cases one hath time during his life 
for the performance of a thing agreed, if he be not hastened to do it 
by recjuest of the party for whom it is to he done; but if in such case 
he be hastened by request, he is obliged to do it in convenient Tinic t 
after such request made. Hit. 22 Car. I . 

Time, taken generally, hath also its time: What is done in Time 
of peace, the law doth mere countenance than in time of war, in case 
of bar of an entry, or claim by fine, and oi" descents, &c. I J nut. '2W. 
10 lit /j. 82: 4 Shift* Abr. 6. 

KcgularJy, there cannot be any fraction in a day. See 20 Vin. Abr. 
and this Diet, title Ycar y and other apposite titles, 

TINCKINGS, are signals given to forwarn people of the approach 
of the enemy, Scotch Dkt. 

TINEL LE ROY. Bt*\ The King's hall wherein his servants used 
to dine and sup. Stat, 13 Ji. 2. sf. I.f. 3, 

TIN EM AN, or TIEN MAN, a petty officer in the forest, who had 
the nocturnal care of vert and venison, and other servile employ- 
merits, Conxfitut. Forest* Cartuti Regis, ca/i. 4. 

TINET, Tinettum.~\ Brushwood and thorns, to make and repair 
hedges: In Herefordshire to tine a gap in a hedge, is to fill it up 
with thorns, that cattle may not pass through it, Chart, 2t Hvn. 6* 

TINEWALD, The antient Parliament or annual convention of 
in people of the hit- of Alan, of which this account is given: — The 
governor and officers of that island do usually call the twenty-four 
Keys, being the chief commons thereof, especially once every year, 
upon Midsummer-day^ at St. John*s Chafirt, to the court kepr 



222 



TITHMS. 



there, cabled the Tinewatd Court; where, upon a hill near the said 
chapel, all the inhabitants of the island stand round abmr., ..nd in the 
plain adjoining and hear ihe laws and ordinances agreed upon in the 
chapel of St. %An, which arc published and declared unto them; and 
at this solemnity the lord of the island sits in a chair of slate with a 
royal canopy over his head, and a sword held before him, attended by 
the several degrees of the people, who sit on each side of him, fee 
Kixg*.? Drftcrifit. Isfe of Alan: See title Man, hi*- of. 

TlNKKUMKN, Those Fishermen who destroyed the young fry 
on the river Thamts^ by nets and unlawitil engines, till suppressed 
by the mayor and citizens of London. Uf which, see Stout's Survey qf 
London, fu 18, 

TINPKN Y, A tribute so culled, usually paid for the liberty of dig- 
ging in Tin- mines. But some writers say it is a customary payment 
to the tithmgman from the several fribui ghs, contracted from Ttdmg- 
/U'tmy y which see. 

TINSEL of the Feu, The loss of the estate held by feu duty in 
Scotland from allowing two years feu duty to remain unpaid, Scotch 
Lain Diet. To tyne in Scotch is to lose. 

TIPST AFFS, Officers appointed by the Marshall of the King's 
Bench, to attend upon the Judges with a kind of rod or staff tipt with 
silver, who take into Uieir custody all prisoners, either committed, or 
turned over by the Judges at their chambers.} &c. See title Bast on i 
and 6tat. I R. 2. 

TITHES. 

Decimje; from the Sax, Trotha; u e. tenth,] In some of our Law- 
books are briefly defined to be an ecclesiastical inheritance, or pro- 
perty in the Church, collateral to the estate of the lands thereof: But 
in others they are more fully defined to be a certain part of the fruit, 
or Lawful increase of the earth, beast and men's labour, which in most 
places, and of most things* is the tenth part, which, by the law hath 
been given to the Ministers of the Gospel, in recompence of their 
attending their office. 11 Hefi. 13$ JDytr 84. 

Tithes arc classed by Blackstone^ as a species of incorporeal heredi- 
taments; and defined to be a tenth part of the increase, yearly arising 
and renewing From the prnfits of lands, the stock upon lands, and the 
personal industry of the inhabitants: The first species being usually 
called /j r i -"died; as of corn, grass, hops, and wood: The second mixed; as 
of wool, milk, pigs, &c, consisting of natural products, but nurtured 
awJ preserved in part by the care of man; and of these two sorts the 
tenth must be paid in gross: The third, fttThinat; as of manual otxu na- 
tions, trades, fisheries, and the like, and of these only the tenth part 
of the clear gains and profits is due. 2 Comm. c. 5. 

Tit lies with regard to value, are divided into great and xmall. 
Great Tithes arc chiefly corn, hay, and wood: Small Tithes are the 
predial Tithes of other kinds, together with mixed and personal 
Tithes. Burn* 8 Justice* title Tithes. 

Great Tithes generally belong to the Rector; and Small Tithes to 
the Vicar. C'ro. Car* 20- 

Some things may be great or small Tithes, in regard of the place; 
as hops in gardens are small Tithes, and in fields may be great 
Tithes; and it is said the quantity will turn a small Tithe into a great 
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one, if the parish is generally sown with it, 1 Roll, Mr, 6" 43: 1 Cro. 
578: Wood** Inst, 162. 

Great Tithes are commonly called Parsonage TVAfs-^Small Tithes, 
Vicarage Tytht.t; us being, in general, payable the one to the Parson, 
the other to the Vicar. 

In Scotland personal Tithes have never been acknowledged, and 
the system of predial Tithes is so regulated, that the proprietor of 
land, the inheritor, can purchase his tithes in some cases at 9, and in 
others at 6 years 1 purchase: except such Tithes as belong to the 
Crown or to Colleges or Schools. Where the Tithes exist, they are 
not in the hands of the Clergy, who are all Stipendiaries, and paid 
according to a stipend modified or regulated by the Commission of 
Teinds. whose powers in this respect are defined and regulated by 
stat. 48 G. 3, c. 1 38. The oppressions therefore which in certain in- 
stances may Result from the system of Tithes in England) (to which 
that of In land is in many instances similar), is unknown in Scotland; 
while the liberal views ol the Commission and the Legislature unite 
in supporting the clergy in their proper rank in society. 

T. Of the Origin of Tithes; and to whom they are f my able. 

II. Ofrjftut Tithes arc in general due; hnd where personal Tithes 

arc due.. 

III, Of what predial Tithes are duei and herein, of the Tithe 

Agistment, Corn, Hay and Wood, 

IV. Of what mixed Tithes are due, 

V. Of recovering Tithes in the -Ecclesiastical or Tempore* 
Courts; or in a summary tVay; ugain&c Quaker*; and i 
London. 

VI. Of particular Things for which Tithes are paid, and for 

•which not; in Alphabetical Order. 
VI I. Who may he discharged) either totally or in /tar t, from /lay- 
ing Tithes. 

\. Bishop liar low, Seldeii, Father Paul, and others, have observed, 
that neither Tithes nor ecclesiastical benefices, (which are correla- 
tive in their nature,) were ever heard of for many ages in the Chris- 
tian church, or pretended to be due to the Christian Priesthood; and, 
as that bishop affirms, no mention is made of Tithes in the grand co- 
dex of canons, ending in the year 45 1 , which, next to the bible, is the 
most authentic book in the world; and that it thereby appears, during 
all that time, both churches and churchmen were maintained by free 
gifts and oblations only. Barlow's Remains, p. 169: Svklen of Tithes? 
82: See Watson's Complete Incumbent, fi, 3, 4, 

Seldf-n contends, that Tithes were not introduced here into Eng- 
land, till towards the end of the eighth century, i. e. about the year 
785; when parishes and ecclesiastical benefices came to be settled; 
for, it is said, Tithes and ecclesiastical benefices being correlative, 
the one could not exist without the other; for whenever any ecclesi- 
astical person had any portion of Tithes granted to him out of cer- 
tain lands, this naturally constituted the benefice; the granting of flic 
Tithes of such a manor, or parish being, in fact] a grant of the bene- 
fice; as a grant of the benefice did imply a grant of the Tithes: And 
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thus the relation between patrons and incumbents was analogous to 
that of lord and tenant by the feudal law* Seldcn of Tittup 86, kc. 

About the year 794, Offii, King of Merckh (tKe most potent of all 
the Saxon kings of his time in this island,) made a law, whereby he 
gave unto the church the Tithes of all his kingdom; which the histo- 
rians tell ns was done to expiate for the death oi' Ethcibcrt^ King oi 
the Hunt Angle*, whom in the year preceding he had caused basely 
to be murdered. But that Tithes were before paid in Engt&ndhy way 
of offerings, according to the antient usage and decrees of the church, 
appears from the canons of Egbert, archbishop of Yvrk y about the 
year 730: and from an epistle of Iloni/aee, archbishop of Mi nn, which 
he wrote to Cut fiber t t archbishop of Canterbury about the same time; 
and from the seventeenth canon of the general council held for the 
whole kingdom at Chulcuth, in the year 787> But this law of OJfh was 
that Which first gave the church a civil right in them in this land, by 
way of property and inheritance, and enabled the clergy to gather 
and recover them as their legal due, by the coercion of the civil pow- 
er. Yet this establishment of Ojfa reached no further than the king- 
doms of Mereia, (over which Ojff'a reigned,) and Northumberland, 
until Kifuiivulfihy about sixty years after, enlarged it for the whole 
realm of England, Prideaujc on Tithes, t66, 167. See float. 

It is said, Tithes* oblations, &c were originally the voluntary gifts 
of Christians, and that there was not any canon before that of the 
fourth council of Latersty anno Dom, 1215, that even supposed 
Tithes to be due of common right, 2 Wilt. 182: Bui this seems vcrv 
contrary to other opinions. 

Bfatkstvnc says, he will not put the title of the clergy to Tithes 
upon any divine right; though such a right certainly commenced, 
and as certainly ceased, with the Jewixh Theocracy. Yet an honoura- 
ble and competent maintenance For the ministers of the gospel is, 
undoubtedly, jure divino; whatever the particular mode of that main- 
tenance may be. For, besides the positive precepts of the New Tes- 
tament, natural reason will tell us, that an order of men, who are se- 
parated from the world, and excluded from other lucrative profes- 
sions, for the sake of the rest of mankind, have a right to be furnish- 
ed with the necessaries, conveniences, and moderate enjoyments of 
life, at their expence for whose benefit they forego the usual means 
of providing 1 them. Accordingly all municipal laws have provided a 
liberal and decent maintenance for their national priests or clergy; 
ours, in particular, have established this of Tithes, probably in imi- 
tation of the Jewish law; and perhaps, considering the degenerate 
state of the world in general, it may be more beneficial to the Eng- 
lish clergy to found their title on the law of the land, than upon any 
divine right whatsoever, unacknowledged and unsupported by tem- 
poral sanctions, 2 Camin.c. 3- 

We cannot (continues the commentator) precisely ascertain the 
time when Tithes were first introduced into this country, Possibly 
they were contemporary with the planting of Christianity among the 
Saxons, by Augumin the monk, about the end of the sixth century 
But the first mention of them in any written English law appears to 
be in a constitutional decree, made in a synod held A, D. 736, where- 
in the payment of Tithes in general is strongly enjoined. Seldvn, e. 
3. § 2. This canon, or decree, which at first bound not the laity, was 
£fifectually confirmed by two kingdoms of the Heptarchy, in tfieil 
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parliamentary conrentions of estates, respectively consisting of the 
ivings of Mercia and Xorthumbertand) the Bishops, Dukes, Senators, 
and People; which was a few years later than the time of Charlemagne 
established the payment of them in France (A. D, 778,) and made that 
famous division of them into four parts; one to maintain the edifice 
of the church, the second to support the poor, the third the bishop, 
and the fourth the parochial clergy. Ssld. e. 6. § 7: Spirit of' Laws, if. 
3J« c. 12. 

The next authentic mention of them is in the Ftrdus Edwardi et 
Guthruni; or the laws agreed upon between King Gitihrun the Dane, 
and Alfred and his son Kdiuard the elder* successive Kings of Eng- 
land ^ ah out the year 900, This was a kind of treaty between those 
monarchSj which may be found at large in the Anglo-Saxon laws: 
Wherein it was necessary* as Gutkrun ivus a Pagan, to provide for 
the subsistence of the christian clergy under his dominion; and, ac- 
cordingly, we find the payment of Tithes not only enjoined, but a fte- 
■natty added upon non-observance. Which law is seconded by the 
laws of Athelxtan, about the year 930. And this is as much as can 
certainly be traced out, with regard to their legal original. See IVil- 
kins, ft. 5 1 r 2 Comm. c. 3< 

Upon the first introduction of Tithes, though every man was oblig- 
ed to pay Tithes in general, yet he might give them to what priests 
he pleased; which were called arbitrary consecrations of Tithes: Or 
he might pay them into the hands of the bishop, who distributed 
among his diocesan clergy the revenues of the Church, w r hich were 
then in common. 2 Tnst. 646: Hob. 296: Seld. c. 9, §4. But, when di- 
oceses were divided into parishes* the Tithes of each parish were 
allotted to iis own particular minister; first by common consent, or 
the appointments of lords of manors, and afterwards by the written 
law of the land. Li. F.dgar^ tc. 1 Sc 2: Canute c- I L * 

However, arbitrary consecrations of Tithes took place again after- 
wards, and became in general use till the time of King John. Sefdzti, 
e* I !♦ This was prolxddy owing to the intrigues of the regular clergy, 
or monks of the Benedictine and other rules, under archbishop Dun- 
stan and his successors; who endeavoured to wean the people from 
paying their dues to the secular or parochial clergy, (a much more 
valuable set of men than themselves,) and were then in hopes to have 
drawn, by sanctimonious pretences to extraordinary of purity of life, 
all ecclesiastical profits to the coffers of their own societies. And 
this will naturally enough account for the number and riches of the 
monasteries, and religious houses which were founded in those days, 
and which were frequently endowed with Tithes. For a inyman, 
who was obliged to pay his Tithes somewhere, might think it good 
policy to erect an abbey, and there pay them to his own monks; or 
grant them to swue abbey already erected; since, lor this dotation, 
which really cost the patron little or nothing, he might, according to 
the superstition of the times, have masses for ever sung for his soul. 
liut, in process of years the income of the poor laborious palish 
priests being scandalously reduced by these arbitrary consecrations 
of Tithes, it was remedied by Pope hi nor < n> J IL about the year, 
1200, in a decretal epistle sent to the Archbishop of Canterbury , und 
dated from the palace of Lateran; which has occasioned Sir Hwiry 
Unbar t and others to mistake it for a decree of the Council of Late* 
ran, held A. D, 1)79, which only prohibited what was called the in* 
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feodation of Tithes, off their being granted to mere laymen, whereas 
this letter of Pope Juuicc nt to the Archbishop enjoined the payment 
of Tithes to the parsons of the respective parishes where every man 
inhabited, agree able to what was afterwards directed by the same 
Pope in other countries. This epistle, says Coke* bound not the lay 
subjects of this realm; but, being reasonable and just, (and, he might 
have added, being correspondent to the antient law,) it was allowed of, 
and so became Lex terrx. 2 lm-t. 6H. This put an effectual stop to 
all the arbitrary consecrations ol Tithes; except some footsteps which 
still continue in those portions of Tithes* which the parson of one 
parish hath, though rarely, a right to claim in another; for it is now 
universally held, that Tithes are due, of common right to the parson 
of the parish, unless there be a special exemption, firgist. 46. Ihb. 
296. This parson of the parish, we have formerly seen, may be ei- 
ther the actual incumbent, or else the appropriator of the benefice; 
appropriations being a method of endowing monasteries, which 
seems to have been devised by the regular clergy, by way of substi- 
tution to arbitrary consecrations of Tithes. In extra parochial places, 
the King, by his royal prerogative, has a right to all the Tithes. '2 
Rejt< 2. 44: 2 hmt. 54. See 2 Comm. c 3. 

II In general, Tithes are to be paid for every thing that yields an 
annual increase, as corn, hay, fruit, cattle, poultry, and the like; but 
not for any thing that is of the substance of the earth, or is not of an- 
nual increase; as stone, lime, chalk, and the like: nor for creatures 
that are of a wild nature, as deer, hawks, c?Y.; whose increase, so as 
to profit the owner, is not annual, but casual: though for deer and rah* 
bits Tithes may be payable by speciaj custom. 2 Comm. c. 3, m 

Tithes are due either de jure, or by custom: All tithes which arc 
due drjurcy arise from such fruits of the earth as renew unually; or 
from the profit that accrues from the labour of a man. Hence it fol- 
lows} that such Tithes can never be part of, but must always be col- 
lateral to, the land from w hich they arise, 11 Rtft. 13, U, 

Nay, Tithes due de jure me so collateral to every kind of land T 
that if a lease is made of the glebe belonging to a rectory, with all 
the profits and advantages thereof; and there is besides a covenant, 
that the rent to be paid shall be in full satis faction of every kind of 
exaction and demand* belonging to the rectory; yet, as the glebe is 
not expressly discharged of Tithes the lessee shall be liable to the 
payment thereof. 11 Rrfi. 15, 14: I Roll. Abr r 655. jd. 1: Cro. Jiliz. 
J62 r 261s Cro. Car. 362. 

No Tithe is due dc jure of the produce of a mine or of a quarry; 
because this is not a fruit of the eartS renewing annually; but is th* 
substance of the earth, and has perhaps been so for a groat number 
of years. AJIT, B> 53: Bro. Di&m. fd. 18: 2 In.*?.. 6515 i Roll, .ibr 
635?; Cro. Eliz. 277. 

No Tithe is due dtjure of any thing (generally) which is part of 
the soil, and docs not renew annually; but it may be due by custom. 
Vide 2 Fern. 4tf: J Rati. Jbr. 657. j.L 5: 2 Mod. 77: 1 Mod. 35: 1 
Roll. slbr. 642. S. fd. 7, 8. 

No Tithes are due dc jure of houses; for Tithes are only due dr 
jure ol such things as renew from year to year. I I Refi. \ 6, Graujii's 
case, But houses in Lo?idon are, by decree, which was confirmed by 
an Act of Parliament, made liable to the payment of Tithes. 2 Inst. 
*59, See scats. 37 H.%. c. 13: 22 £s"23 C. 2. c, \5. Before this decree. 
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houses in London were by custom liable to pay Tithes; the quantum 
to be paid being thereby only settled, as to such houses for w hich there 
was no customary payment. 2 Inst. 659: Hard. 116: Gitb> Eg. Me/i r 
193, 194. See float V. There is likewise in most antient cities and 
boroughs, a custom to pay Tithes for houses; without which there 
would be no maintenance in many parishes for the Clergy* 1 1 fte/t. 
16: Bnnb. 102. 

It was held by three Barons of the Exchequer, Frice y Montague, 
and J'atfe, contrary to the opinion of Bury, Chief Baron* that two 
Tillies may be due of the same thing, one &} jurt^ the other by cus* 
torn* Bttnb. 43. 

In §7.ofjf/«J. 2 £3*3 Ed, 6. c. 13, common day-labourers are exempt- 
ed from the payment of personal Tithes. No personal Tithes are clue 
from servants in husbandly; forby their labourthe Tithes oi many othe^" 
things are increased, 1 Roit.Jhr. 646./?/. 1. It was settled, by a decree 
of the House of Lords, upon an appeal from a decree of the Court oi 
Exchequer, that only personal Tithes are due from the occupier of 
corn-mill. 1 Eg, Mr. 366: 2 J\ 463: Bro. P. C. 

The afat. 9 Ed. 2 si. 1. c. 5. (as to occupiers of mills, paying 
Tithcsj) provides, that new erected mills shall he liable to the pay- 
ment of Tithes. But, as nothing therein is said concerning antient 
mills, there can be no doubt, that such antient mills, as before the 
making of this statute were liable to pay Tithes, continued afterwar 
to be liable. 12 Mod. 243: 3 Bulst. 212. 

No personal Tithe is due of the profit which a man receives wit 
out personal labour, or of the profit which one man receives fro 
the labour of another. 1 Rott.dbr. GS&.ftl.l.ftl. 2: 2 Inst. 621, 6. 9. I 
a man lets a ship to a fisherman, no personal Tithe is due of the mo- 
ney received for the use of such ship; because this is a profit with 
out personal labour. 1 Roll. Ahr, 656, n. fiL 2. Vide I Holt. Mr. 65o\ 
n.pt. 3i 2 Butst. 141. 

Personal Tithes are only payable by a special custom; and perhap 
are now paid no where in England} except for fish caught in the sea, 
and for corn -mi Us. 3 Burn's Eccl. La*u } 473. 

Ill, Such Tithes as arise immediately from the fruits of the earth 
as from com, hay, hemp, hops; and all kinds uf fruits, seeds, and herbs, 
are called Predial Tithes. 2 (545. They are so called because 

they arise immediately from the fruits of the h.vm t (/irsdium t ) or earth. 
2 Inst. 647- By the Ecclesiastical Law, many things are liable to the 
payment of predial Tithes, which by the Common Law, or in the 
Courts of Equity, are not held to be so. 2 Inst. 621: 4 Mod. 344. This 
may cause, and has caused some confusion. In the former case, the 
last resort is to the delegates, in the latter, to the house of lords. 
Shaiv*& Law of Tithes* 139. The canons must* in all cases, give way 
to the custom of the place. Id. 1 12. 

The design, under this head, is to shew what things are liable by 
the common law to pay predial Tithes. 

In doing this, it will appear, that some things, which are in the 
general exempted therefrom, become, by custom, liable to the pay- 
ment of predial Tithes. I Roll. Mr. 637, E.pL 2: 642. S.fd. 7. 8. 

It will also appear, that divers things, which are in the general lia- 
ble thereto, are, under particular circumstances, exempted from the 
payment of such Tithes, i RqIL Mr. 645. pL 11; Cro. MHz. 0$: 
Freem. 335: 12 Mod. 235, 
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But wherever any fraud is used, to bring a thing under those eir^ 
cum stances, by reason of which it would, it it had come fairly under 
them, have been exempted from the payment of predial Tithes, it is 
by such fraud rendered liable thereto, Cro. Htiz. 475: Freem< 335. 

The predial great Tithes now appear to be com, grain, hay, clover, 
grass (when made into hay), wood, underwood, and beans and pease 
(when sown in the fields). The predial smalt Tithes are flaxs hemp, 
madder, hops, garden roots, and herbs, as potatoes, turnips, parsley, 
cabbage, saffron; and the fruits of all kinds of trees, as apples, pears, 
acorns, &c. All kinds of seeds, as tumip-seed, parsley-seed, rape- 
seed, car ra way-seed, aniseed) clover-seed, and beans and pease if 
sown in a garden. Shaw'* Law of 'Hfhts. 

As it would be tedious to enumerate all the things which are lia- 
ble to predial Tithes, nnly those shall he mentioned concerning the 
Tithes of which some question has arisen; but, from such as will be 
mentioned, it may be easily collected of what other things predial 
Tithes are due. 

Agistment, Agisting, in the strict sense of the w ord, means the 
depasturing of a beast the property of a stranger, But this word is 
constantly used, in the books, for depasJuring the beast of an occupier 
of land, as well as that of a stranger. 5 Abr, 53. The Tithe of 
agistment is \hu tenth part of the value of the keeping or depasturing 
such cattle us arc liable to \y r Ay h r Agi$tm/-ni is derived from the French 
gri/j>cr. gisfcr \juct r>:;) be ran so tin: beasts are truant and couc/tant du- 
ring the time they are on the land, Agistment Tithe seems rather a 
mixed than strictly a predial Tithe, 

An occupier of land is not liable to pay Tithe for the pasture of 
horses, or other beasts, which are used in husbandry in the parish in 
which they are depastured, because the Tithe of coin is by their la- 
bour increased. 1 Roll. Abr, 646. fit. 2, fit. 3. fiL 6. fit. ft Cro. Rtiz> 
446: L&k Raym, I3f>, But, if horses or other beasts are used in hus- 
bandry out of the parish in which they are depastured, an Agistment 
Til he is due for them. 7 Mod. 114; Ld. Raijm. ISO. 

It seems to be the better opinion, that no Tithe is due for the pas- 
ture of a saddle-horse, which an occupier of land keeps for himself or 
servants to ride upon: 1 R&Ui Afar*, 642, fiL 4: Cro. Jac. 430: Butit. 
ITU Bunb. 3, No Tithe is due for the pasture of milch cattle, which 
art- milked in the palish in which they ;ire depastured; because Tithe 
is paid of the milk of such cattle, 1 RotL Abr. 646. p& %i Ld, Rayito, 
130: Cro. htiz. 446. 

Mitch cattle, which are reserved for calving, shall pay no Tithe 
for their pasture whilst they arc dry. But, if they are afterwards sold, 
or milked in another parish, an Agistment Thhe is due for the time 
they were dry. Heti, 100: Ld. Rttum. 130. No Tithe is due from an 
occupier of land, for the pasture of young cattle, reared to be used in 
Jmsbandry, or for the pail. Cro, FMz. 476. But if such ydtihg beasts 
arc sold, before they come to such perfection as to be iil for hus- 
bandry, or before they give milk, an Agistment Tithe must be paid 
for them, ff&h & 6, 

An occupier of land is liable to an Agistment Tithe, for all such 
rattle as lie keeps for sale. Cro. EUz. 446. 476: Jtnk. 28. fiL 6: Cro. 
Car. 237: Shaw. P. C 192. Vide Cro, Jac. 430: 1 Roll. Abr. 647. 
fit, 14. 

But if any cattle which have neither been used in husbandry, nor 
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for the pail, are, after being kept some time, killed, to be spent in 
the Family of the occupier of the land on which they were depastured, 
no Tithe is due for their pasture. Jenk. 281. pL 6: Cro. M&z* 446 f 
476: Cro. Car. 237. — It is in general true, that an Agistment Tithe 
is due, for depasturing any sort of cattle the property of a stranger. 
Cro. Eiiz. 276: Cro. Jac. 276: Bunb. 1 ; Frcetti. 329, No Tithe is due 
for the cattle, either of a stranger or an occupier, which are depas- 
tured in grounds that have in the same year paid Tithe of hay* Bunb. 
10. 79; Pqfih. U2: 2 RolL Rep. 19). 

No agistment Tithe is due for such beasts, either of a stranger or 
an occupier, as are depastured on the headlands of ploughed fields; 
provided that these arc not wider than is sufficient to turn the plough 
and horses upon. I Roll Abr. 646*/*^ 9. No Tithe is due for sueh 
cattle as are depastured upon land that has the same year paid 
Tithes of corn. Bro. DUm. 18: 1 Mod, 216. If land, which has paid 
Tithe of corn in one year, is left unsown the nextyear>no Agistment 
is due for such land; because, by this lying fresh, the Tithe of the 
next crop of corn is increased. I Roll, Abr. 642- pi. 9: ttut if land, 
which has paid Tithe of com, is suffered to lie fallow Innger than by 
the course of husbandry is usual, an Agistment Tithe is due for the 
beasts depastured upon such land, Shcp. Abr. 1008. 

As the question, whether an Agistment Tithe is due for sheep 
does not seem to be quite settled, it will not be amiss to refer to the 
principal cases in which this has been agitated, which are* I Roll, 
Ftp. 63. fit. 7: 1 Roll. Abr, 641, 6V2.flL 8: Poph \97: Cro. Car. 207; 
1 Roll. Abr. 647. pL 13: Bunb. 90: Gitb+Rep. in F.quitij 231: Bunb* 
3L3. 

This depends on the question, whether there is a new in cr rase; as 
if,afi:er Shearings the sheep are fed on turnips, which, if severed, would 
be ti triable, See S/tow, P. C. 192: Smb. 314; 

There is a peculiar difficulty attending this Tithe, that it cannot be 
taken in kind; custom is therefore the principal rule to go by inpay- 
ment of it; and the old decisions on Lh«± subject vary so much, that it 
would be difficult to obtain any general inference from them. — Burn 
says, in all c^ses, the Tiihe of Agisiment of barren and unprofitable 
cattle is to be paid according to the value of the keeping of each/zer 
week; and the value of the keeping of a sheep, beast, or horse, upon 
any particular lands, is easily ascertained from the usual prices given 
for their depasture per week in the neighbourhood, where profitable 
cattle are kept at the same time upon the lands together with them, 
or not. 3 Burn. Ec.L.$48. 

The parson, vicar, or other proprietor of the Tithes, is entitled to 
agistment Tithe de jure; because the grass which is eat is of common 
right tithable. hd. Raym. 137: 2 Saik. 655: 2 Inst. G5\. 

Corn. — It is laid down in some hooks, that no Tithe is due of the 
rakings of corn involuntarily scattered. 1 Fall. Abr. 645, pi. \ 1: Cro. 
Eliz. 278: Frerm. 335! Moor 278. But if more of any sort of coin is 
fraudulently scattered, than, if proper care had been taken, would have 
been scattered, Tithe is due of the takings of such corn. t>#, Eliz* 
475; Freemen 335. And it has been said by //c/f, Ch, J. that Tithe is 
due of the rakings of all corn, except such as is bound up in sheaves, 
12 Mod, %3s. No Tithes are due of the stubbles left in corn-fields, 
after mowing or reaping the corn, 2 lust, 261: 1 Roll. Abr. 640, pi. 
14. See post VI. 
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Ha*.— Tithe of hay is to be paid, although beasts of the plough 01 
pail, or sheep, are to be foddored with such hay. Cro. Jac. 47, Webb. 
V. Warner: I Roll. Abr. 650. fit. 12: 12 Mod. 497. But no Tithe is 
due of hay grown upon the head-lands of ploughed grounds, provided 
that such head-lands are not wider than is sufficient to turn the plough 
and horses upon. I Roll, Abv. 646. fiL 19. See frost. VI. It is laid 
down in one old case, that if a man cuts down grass, and, while it is in 
the swathes, carries it away and gives it to his plough cattle! not hav- 
ing sufficient sustenance for them otherwise, no Tithe is due thereof. 
] Roil, Abr. 645, Crawley v. lVtllsy Mich. 9 Car. 1. In one case, the 
Court of Exchequer seemed to be of opinion, thut no Tithe is due of 
vetches or clover, cut green, and given to cattle in husbandry- Bunb. 
279. But in another case, it was afterwards held, that the right to 
Tithe of hay accrues upon mowing the grass, and that the subsequent 
application of this, while it is in grass, or when it is made into Hay, 
shall not, although beasts of the plough or pail are fed with it, take 
away this right. 13 Mod. 498. And the doctrine of this last case co- 
incides with that of an old case, in which it was held, that tares cut 
green, and given to beasts of the plough, may, by special custom* be 
exempted from the payment of Tithes; from whence it follow s that 
such tares arc not exempted de jure. 12 Mod, 498, See /tost VI. 

It is laid down in some books, that no Tithe is due of aftermowth 
Hay; because Tithe can only be due once in the same year from the 
same land. l'\ JV*. B. 55; Bra. JJutm. fil. 1 6; 2 Inst. 262; 1 1 Reft. 16; 
Cro. Jac. 42: Lord Raijm. 243. But it is held in other books, that 
Tithe is due of aftermowth Hay. L Roll. Abr. 64. fil. lis Cro, Etiz. 
6C0: Cro, Jac, 116: Cro. Cur. 403: 12 Mod. 498: Bunb. 10, And the 
principle upon which the doctrine, that no Tithe is due of aftermowth 
bay, is founded, is denied in some modern cases. 

In some oi these it is laid down, that Tithes shall be paid of divers 
crops grown upon the same land in the same year. Bunb. 19. 514; In 
others it is held, wherever there is, in the same year, a new increase 
from the same thing* Tithe is due. Runb, 9i Gifb. Reft, in Eg. 231. 

Wood — Tithe of wood is not due of common right, because 
Wood does not renew annually: But it was, in very antient times, 
paid id many places by custom. 2 Inst. 642: 12 Mod. 1 1 1: Sulk. 656'. 
Comb. 404: Bunb. 61. 

A constitution was made, in the seventeenth year of the reign of 
Edward the Third, by John Stratford^ arc hbi shop of Canter bury ^ that 
Tithes shall he paid within this province, oit&va cadua. 2 In&t. 642: 
Palm. 37, 38. 

Several petitions having been presented to the Xing, complaining 
of the clergy for taking Tithe of gross -wood and underwood, by vir- 
tue of this constitution; at length, a statute was made in these words; 
K At the complaint of the great men and commoners, shewing by 
their petition that when they sell their gross-wood, of the age of 20 
or 40 years, and of a greater age, to merchants, to their own profit, 
and to the aid of the king in his wars, the parsons and vicars of 
holy church do implead and trouble the said merchants, in court 
christian, for the Tithe of the said wood, under the denomination of 
ailx<a cxdva, by the reason of which they cannot sell their wood for the 
real value, to the great damage of themselves and the realm; it is or- 
darned and established, that a prohibition in this case shall be grant- 
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ed, and upon the same an attachment, as it hath Iikherto been. 11 Stat. 
45 Ed. 3. c, 3. 

From Hie petitions and answers, from this statute, and from hocks 
of the best authority, it appears plainly, that no Tithe of gross- wood 
was due tie jure at the common law; and that the demand thereof as 
such, by virtue of the constitution made by the archbishop was an en- 
croachment. 2 Inst. 642: Stat. 45 Ed. 3. c. 3: P&ivd. 470: Uro. Pa- 
rocA. fiL I: Cro.Jac. 100. 

After the making of this statute, prohibitions were constantly 
granted to suits instituted in spiritual courts for Tithes of gross- 
wood. Hut two questions often arose; what is gross-wood? and of 
what age gross-wood must be, before it is exempted from the pay- 
ment of Tithe? 2 Itut. 643, 644, 645. 

For the putting an end to these, it hath been long settled, that by 
gross- wood is not meant small wood nor large wood, but such wood 
as is generally, or by the custom of a particular part of the country, 
used as timber; and that all such wood, if of the age of 20 years, is 
exempted from the payment of Tithe. 2 btst. 642, 643: Cro. Elzz. 1: 
12 Mod. 524; Bunb, 127. Oaks, ashes, and elms, being universally 
used as timber, it has been always held, that such trees, if of the age 
of 20 years, are gross -wood. 2 Inst . 642. It hath been held, upon 
great deliberation, (notwithstanding what is laid down to the contrary 
in Plowd. 470.) that a hornbean tree, if of the age of 20 years, is 
gross- wood, because this is used in building and repairing. It has for 
the same reason been held, that an aspen -tree, of the age of 20 years, 
is gross-wood. 2 Inst. 643. 

A difficulty often occurs in fixing the exact age of timber; to avoid 
this, in many places where wood is plentiful, it is the custom to esti- 
mate the same by measuring round Lhc middle part of the tree; and 
if it is 24 inches in circumference, it is deemed 20 years growth; but 
if under that measure it is accounted underwood. Shawns Law of 
Tithes. 

Tithes arc not in the general due of beech, birch, hazel, willow, 
sallow, alder, maple or white-thorn trees, or of any fruit trees, of 
whatsoever age they are; because these are not timber Piowd. 470: 
Cro. EL 477: 1 Cro. Jae. 190: I PolL Abr. 640. /i/. $.fd. 6: Brownl. 94. 
But, if the wood of any of these trees is used in a particular part of 
the country) where timber is scarce, in building and repairing, no 
Tithe is due of such wood, if of the age of 20 years, in that part of 
the country. Hob. 289: flrownL 94. It is laid down in several old 
books., that if a timber-tree, after it is of the a^e of 20 years, decays 
so as to be unfit to be used in building, no Tithe is due of the wood 
of this tree, because it was once privileged. I I Rcji. 48: CVo, Eliz. 
477: Cro.Jac. 100: 1 RolL Abr 640, pi. 2. 

If the w r ood of a coppice has been usually felled for firing, such 
Wood shall pay Tithe, although it stands till it be 40 years of age. 
Sid. 300: 1 Lev. 1*9; 

If, when the wood of coppice is felled, some trees growing therein! 
which are of the age of 20 years, and have never been topped, are 
lopped, and these loppings are promiscuously bound up in faggots 
with the coppice-wood, Tithe must be paid of the whole:; because it 
would be very difficult to separate the tithable wood from that winch 
is not so, and the owner ought to suffer for his folly in mixing them- 
JValton w 7Vt/g?i, 5 Bar. Abr. 
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If the wood of a timber-tree is sold for firing, it was determined in 
one case, that although the tree was of the age of 20 years, it was lia- 
ble to pay Tithe. Bund. 99. Grcenatoay v. The Kurt /"AV«H*Thc Re- 
porter of this case mentions four others, in which the same had been 
held; and says, that it was in one of them laid down, that the wood of 
limber-trees is only exempted from the payment of Tithe, on the ac- 
count of its being used in building- 

The contrary doctrine, however, of the old books, was confirmed by 
a subsequent case in the court of chancery, A bill being brought for 
Tithe of the loppings of timber-trees, which had been sold for firing, 
it was insisted that this wood, which would otherwise have been ex- 
empted from the payment of Tithes, was liable thereto, because it 
was sold to be used for tiring; and the cases just now cited were re- 
lied upon. Hut the bill was dismissed; and by Hardmcke chancellor. 
— In the case in 1 Lru. 189, and Scfd. 300, the wood, in question was 
coppice -wood, which had been usually lolled for firing; and such 
wood] of whatever a^e it is, is always tithable ♦ The case of Gretna* 
Vpsey and the Earl of Kent is o/iitc a singular one, and is not law: for 
in the case of Bibye and Huxley * Mil, 11 Geo, L. it was agreed, that 
no Tithe is due of the wood of a timber-tree, which has been once 
privileged from the payment oT Tithe, although such Wood is sold 
to be used for firing. Walton v. Tryon, Mich, 25 Gro. 2: 5 Bar, Ahr. 
See farther, Bra, Diam t pL 14: U Rt/i. 4: do. EL*t Godb, 175: 
Roll. Abr. 640, pL 3. Held also in the said case of Walton y, Try-on, 
that whenever a tree has been lopped before it was of the age of 20 
years, all future loppings; although ever so old, are liable to pay 
Tithe. If a tree which was once privileged from paying Tithe, is 
felled, the germins that spring from the root of such tree are also pri- 
vileged. 1 1 Rep. 4S. Liford*s case. But in the case already cited, it 
was said by Hardwirke, chancellor, that all germins which spring 
from the roots of trees that have been felled, are tithable. Walton x. 
Try on. 

IV. Such Tithes as arise from beasts or fowls which are fed with 
the fruits of the earth, are called mixed Tithes. 2 hist. 649: I RolL 
Abr. 635. Many things are, by the ecclesiastical law, liable to pay 
such Tithes, wlxich by the common law are not. 2 that, 621; 4 Mod. 
344. 

The design under this head is to shew, of what mixed Tithes are 
due by the common law. 

The same general observations as to custom^ frauds* and exemp- 
tion, apply here as to the former kind otfiredial Tithes. 

The Tithes of colts, calves, lambs, kids, pigs, milk, cheese, agist- 
ment or pasturage, eggs, chickens, tfc. are mixed Tithes. S/iaw's 
Xatt> of Jlihen. 

Tithes are in general due of the young of all beasts, except such 
as are ferx naturx. But none arc due of young hounds, apes, or the 
like, because such beasts are kept only for pleasure. Bro* iDism, pi. 
20, No Tithe is due of the young of deer, for these are ftra na- 
ture. 3 Inst. 651. And, for the same reason, none is due, but by cus- 
tom, of young conies* 1 RqIL Abr. 635. C. fll, 3: Cro. Car. 339: 1 
Fcntr. 5.' 

The young of all birds and fowls, except such as are fcree nature 
arc in the general liable to pay Tithes; unless die eggs of such birds 
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or fowls have before paid "tithes. 1 Roll* Abr, 642. fil. 6: 2 P. tn n &. 
463. But no tithes are due cither of the eggs or young of any birds 
or fowls which are kept only for pleasure, Bro. Ohm. ft I, 20. No 
tithes are due of the eggs or young of partridges or pheasants, be- 
cause these are fetx nature* Moor 599 : 2 /*. hfant, 463* If a man 
keeps pheasants, in an inclosed wood, whose wings are clipped, and 
from their eggs hatches and brings up young ones, no tithe is due of 
these young pheasants, although none was paid for their eggs; be- 
cause the old ones arc not reclaimed, and would go out of the in clo- 
sure if their wings were not clipped. 1 Rati. Abr* 6.16. fil. 5. 

It was heretofore held, that neither the eggs nor young of tur- 
kies are tithable, turkies being/i'rf naiursn. Moor 599. But it is now 
held that, as turkies arc now as tame as hens or other poultry, Tithe 
is due of their eggs or young. 3 P. Wms. 463. No tithe is due of 
such young pigeons as are spent in the house of the person who 
breeds them. I Roll. Abr. 644. Z. fit. 4.fil. 6: I Fcntr. 5: 12 Mod. 77: 
!2 Mod. 47. But if any young pigeons are sold, tithe is due of them. 
\ RolL Abr. $44. Z. ph 5>fiL 6. 

If a man pay tithe of young lambs, at Marks-tide, and at Midsum- 
mer assises shears the other nine parts of the lambs, tithe is due of 
the wool; for although there are but two months between the time of 
paying tithe-lambs which were nut shorn, and the shearing of the re- 
sidue, there is in this case a new increase. I Roll. Abr. 642 + R. fit. 7: 
Bund. 90. If a man shears his sheep about theimecks at Michaelmas 
time, to preserve their fleeces from the brambles, no tithe is due of 
this wool; for it appears that this, which Is done before their wool is 
much grown, can never be for the sake of the wool. I Roll. Abr. 645. 
fd. 16* If a man, after their wool is well grown, shear his sheep about 
their necks to preserve them from vermin, no tithe is due of the wool. 
] Roll. Abr. 645. ftl. 14. 

If a man, a little before shearing time, cuts dirty locks of wool 
from his sheep to preserve them from vermin, no tithe is due of such 
w ool. I Roll. Abr. 646- fil* 17. 

But in any of these cases, if more w r ool than ought to have been 
cutoff, is fraudulently cut off, tithe must be paid of the wool. I Roll. 
Abr. 645. fit. 15; 646.///. 17* Tithe is due of the wool of such sheep 
as are killed to be spent in the house. I Roll. Abr, 646, /i^. IS: Cone. 
Litt> Refi. 31. 

Fish taken in a pond, or in any inclosed river, are liable to pay 
tithe. I Roll. Abr. 636. fit. 4. fit. 6. fit. 7 But no tithe is due, except 
by custom, of fish taken in the sea, or in any open river, although 
they are taken by a person who has a several fishery, because such 
fish are fere nature. Way 108: I Roll. Abr, 636. fit. 4, fit. 6. fiL 7: 
Cra. Car. 332: I Lev. 179: Sid r 278. Honey and bees-wax are both 
tithable. &tz. MB.SU I Roil. Abr. 635, C.'fU. I: Cro. Car. 559. But 
where the tithe of their honey and wax has been paid, no tithe is due 
of the bees. Cro. Car. 404, No tithe is due of the milk spent in the 
house of a farmer, provided such house stands in that parish in which 
the cows are milked* hd. Raym. 129. See fiost VI. 

V. The Subtraction or withholding of tithes from the parson 
or vicar, whether the former be a clergyman or a lay appropriator, is 
among the pecuniary causes cognizable in the ecclesiastical court.— 
But herein a distinction must be taken; fbv the ecclesiastical courts 

Voi,. VI, 2 0 
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have no jurisdiction to try the right of tithes, unless between spi- 
ritual persons; but in ordinary cases, between spiritual men and 
lay -in en, art only to compel the payment of them, when the right 
is not disputed. 2 In$i, 364, 489, 490* By the statute, or rather 
writ, of circumspect? agaitf) it is declared, that the court christian 
shall not be prohibited from holding plea, **« rector fietat versus fia- 
rQchianott cbiationes c-f decimas detritus et con/sue fas/* So that if any dis- 
pute arises whether such Tithes be due and accustomed, this cannot 
he determined in the ecclesiastical court, but before the king's courts 
of the common law; as such question affects the temporal inheritance, 
and the determination must bind the real property. But where the 
right does not come into question, but only the fact, whether or no 
the Tithes allowed to be due arc really subtracted or withdrawn, this 
is a transient personal injury, for which the remedy may properly be 
had In the spiritual court; vie. the recovery of the Tithes, or their 
equivalent. 

By stat. 2i?3 Ed. 6, c. 15, it is enacted, that if any person shall 
carry off his predial Tithes, (rrz. of corn, hay, or the like,) before the 
tenth part is duly set forth, or agreement is made with the proprie- 
tor, or shall willingly withdraw his Tithes of the same, or shall stop 
or hinder the proprietor of the Tithes, or his deputy, from view- 
ing or carrying them away; such offender shall pay double the value 
of the Tithes, with costs, to be recovered before the ecclesiastical 
judge, according to the King's ecclesiastical laws. By a former clause 
of the same statute, the treble value of the Tithes, so subtracted or 
withheld, may be sued for in the temporal courts; which is equivalent 
to the double value to be sued for in the ecclesiastical: For one may 
sue for and recover in the ecclesiastical courts, the Tithes themselves, 
or a recompencc for them, by the anticnt law; to which the suit for 
the double value is superadded by the statute: But as no suit lay in 
the temporal courts for the subtraction of Tithes themselves, there- 
fore the statute gave a tteble forfeiture, if sued for there; in order to 
make the course of justice uniform, by giving the same reparation in 
one court as in the othei\ "2 fast. 

In an action on this statute, 2^3 Ed. 6.c. 13, for the treble value 
of corn omitted to be set out, it is not enough for the defendant to 
shew the existence in fact of a custom in the parish to set out the 
1 1th instead of the 10th mow: for the validity as well as existence of 
such a custom is properly triable in this form of action, though pe- 
nal in its nature: being given to the party grieved, and his only re* 
medy at common law for subtraction of the Tithe due to him. 8 East's 
Re/i'. 178. 

By statu. 27 H. 3. r. 20: 32 H. 8. c. 7: upon complaint by the ec- 
clesiastical judge, of any contempt or misbehaviour by a defendant in 
any suit for Tithes, any privy counsellor or any two justices of the 
peace, (or, in case of disobedience to a definitive sentence, any two 
justices of the peace,) may commit the party to prison, without bail 
or mainprise, till he enters into a recognizance, with sufficient sure- 
ties^ to give due obedience to the process and sentence of the court. 

However, it now seldom happens that Tithes are sued for at all in 
the spiritual court; for if the defendant pleads any custom, modus , 
composition, or other matter whereby the right of tithing is called 
in question, this takes it out of the jurisdiction of the ecclesiastical 
judges; for the law will not suffer the existence of such a right to he 
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decided by the sentence of any single, much less an ecclesiastical, 
judge; without the verdict of a jury. 3 CVmuu. c. 7. 

The following statutes have also operated to abridge the power of 
the ecclesiastical court in this respect. 

By stat. 7t^8 tl \ 3. c. 6, § la it is for die more easy recovery of 
small Tithes, where the same do not amount to above the yearly va- 
lue of 40*. from any one person, enacted, ** that if any person shall 
fail in payment for twenty days after demand, the parson may make 
complaint in writing to two justices of the peace, (neither being pa- 
tron, nor interested,) who, after summoning the party, are to hear and 
determine the complaint, give a reasonable allowance for the Tithes, 
and costs, not exceeding It)*. 

"if the person complained against insists on any prescription, c«m* 
position T modus d&iputndiy or other title, delivers the same in writing 
to the justices, and gives to the party complaining sufficient security 
to pay costs at law, if Lhc title is not allowed, the justices are not to 
give judgment The justices have power to give costs, not exceeding 
I0* f , to the party prosecuted, if they lind the complaint false and vex- 
atious- The act not to extend to Tithes within the city of Lo?idon, or 
in any other place w here the same are settled by any act of parlia- 
ment. An appeal is given to the sessions, and no proceedings or judg- 
ment, had by virtue of this act, to be removed or superseded, by any 
writ of certiorari) or other writ whatsoever, unless the title of such 
Tithes shall be in question." 

By stat. 7 b* 8 W. 3. c. 34. § 4. where any Quaker shall refuse to 
pay, or compound for, his Great or Small Tithes, it shall be lawful 
4or the two next Justices of the Peace of the same county, other than 
such Justice of the Peace as is patron of the church or chapel to w r hich 
the Tithes belong, or any ways interested, upon complaint, to convene 
before them such Quaker, and to examine upon oath the truth of the 
complaint, and to ascertain what is due from such Quaker, and by or- 
der under their hands and seals to direci the payment thereof, so as 
the sum ordered do not exceed \0L' 7 and, upon refusal of the Quaker 
to pay, to levy the money. Any person aggrieved, may appeal to the 
next General Quarter Sessions. 

No proceedings, or judgment, had by virtue of this act, shall be 
removed or superseded by any writ of certiorari^ or other writ out of 
His Majesty's Courts at Westminster^ or.any other Court whatsoever^ 
unless the title to such Tithes shall be in question* 

The material point as to granting a certiorari is, whether the tide 
to the Tithes is really in question or not. The general denial of a right 
to Tithes, by a Quaker, is not such a controverting the title, as shall 
enable him to have a certiorari,. I Burr. 485. 

By stat. I Geo. 1* at. 2. e. 6. § 2. the like remedy is given for the 
recovery of all Tithes and all other ecclesiastical dues from Quakers, 
as by fttat. 7 W 8 IV. 3. c. 34. is given for Tithes to the value of 10/. 

And such Justices of the Peace, upon complaint of any parson, vi- 
car, curate, farmer or proprietor of such Tithes, or other person who 
ought to have, receive, or collect any such Tithes or dues, may pro- 
ceed in a similar manner as directed by the former act, touching Qua- 
kers, 

The Tithes of houses in Lwdon, which are regulated by stat. 37 
H. 8. c. 12. may be recovered in the Court of Exchequer. Bvnnrt y, 
Y'rcftftass, Bro. & C\ — Under stat. 22 fcr 23 Car. 2 h r. L£. The Tithes 
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of all the Parishes in Xourftm, injured by the great fire in 1666, are 
settled, to he levied by an equal rate; and, on non-payment, the Lord 
Mayor is to grunt a warrant of distress for the same; or, on his refusal, 
the Lord Chancellory or two Barons of the lis chequer, may grant 
such warrant; and all Courts Ecclesiastical and Temporal are ousted 
of their jurisdiction in this case, by this statute. — These Tithes area 
real charge on the houses, payable though they are empty, and levi- 
able on the goods of the succeeding occupier; and appeal lies from 
the Lord Mayor to the Lord Chancellor. 3 Atk. 639. 

VL AconiflS, as they yearly increase, are liable lo the payment of 
Tidies; but this is where they are gathered and sold, and reduced to 
a certain profit; not when thev drop, and the hog's eat lhem« 2 Inst. 
643: BetL 27. 

Aft m a t u , o r A ? T e a P a s i o it E , pays n o Ti r h es, e 3tc e pt by c ustom ; 
being the remains of what was before tithed. 2 In&t. 652; 2 Danv> Ahr* 
539, title Dimmest, — Agistment of catile upon pasture land, which 
huth paid no other Tilhes that year, pays Tithe for the cattle. See 
ante III. — Aldk.h trees pay Tithes, notwithstanding they are above 
20 years 1 growth, not being timber. — Ash is till] her, and therefore, 
if these trees arc above twenty years* growth, they are Tithe free.- — 
Asr or Asfin Trees are exempted, if beyond that growth, in places 
where they are used for timber, 2 Grp., 199: 2 Inst. 643, 

Bahk of Trees is nut tiihuhle, if the trees whereon produced were 
timber. I I Rcfi. 49. — Barren L.ND,whieh is so of its own nature, pays 
no Tithe; where land is barren, and not mauurable without some ex- 
traordinary charge, in respect of such charge, and for the advancement 
of husbandry , such laud being converted to tillage, shall, for the first 
seven years after the improvement^ discharged from Tithes; by 

Ed. 6. c. 1 3. But the barren land, during the seven years of im- 
provement, shall pay such Small Tithes as have been accustom ably 
paid before; and afterwards to pay the full Tithe according to the im- 
provement. And if land is over-run with bushes, or become unprofit- 
able by bad husbandry, It cannot properly be called barren land; 
for if it be grubbed, or ploughed and sowed, it immediately pays 
Tithes. 2 butt. 656: Cro.Iitix. 475. — Bebch Trees, where timber is 
scarce, and these trees are used for building, if above twenty years' 
growth to be timber are privileged from Tithes, by stat, 45 Kdw. 3. 
c. 3. though rhistree is not naturally timber, for it is necessity makes 
it so. 2 Oanv, Ab. 589. Bees are tithable for iheir Honey and Wax, 
by the tenth measure and tenth pound. It has been a question, whe- 
ther the tenth Swarm ean be demanded for Tithes of Bees, because 
Bees are for* nature; but when the Bees are gathered into hives, 
they are then under custody, and may pay Tithe by the Hive or 
Swarm; but the Tithe is generally paid in the tenth part of the Ho- 
ney or Wax, 1 Rott. Jbr. 651: 3 Cra, 404. 559. — Birch Wood is 
tithable though of above 20 years' growth, 2 Inst. 643. — Bbicks pay 
not Tithes, for they are matte of pat eel of the freehold, and are of the 
substance of the earth, not an annual increase, 1 Oo, L — Buoqm shall 
pay Tithe; but it may be discharged by custom, if burnt in the own- 
er's house, or kept for husbajulry. 2 Danv. Jtbr, 597. 

Calves are tithable, and the Tenth Calf is due to the Parson,when 
weaned; and he is not obliged to take it before; but if in one year a 
person hath not the number often Calves, the Parson is not entitled 
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Lo Tithes in kind for that year, without special custom for it; though 
he may take it in the next year, throwing both years together; 
and it is a good custom to pay one Calf in seven, where there hath 
been no mote in one year; and where a man sells a Calf to pay the 
tenth of the value, or for the Parson to have the right shoulder, See. 
1 Rat. Abr. 648: Raijm. 277. 

Cattle sold pay Tithe; but not Cattle kept for the plough or pail, 
which shall pay no Tithe for their pasture, by reason the parson hath 
the benefit of the labour of Plough-Cattle in tilling the ground, by 
the Tithe of Corn, and Tithe Milk for those kept for the pail; yet if 
such Cattle bought arc sold before used; or if, being past their labour, 
the Cows are barren, and afterwards fatted in order to sell, Tithes 
shall be paid for them; though if the owner kill and spend the Cattle 
in his own house, no Tithe is due for the in, being for his provision, 
to support him in his labour about other affairs for which the Parson 
hath Tithes. Cattle feeding on large commons, where the bounds of 
the parish are not certainly known, shall pay Tithes to the Parson of 
the parish where the owner lives; and if fed in several parishes, and 
they continue above a month in each parish, Tithes shall be paid to 
the two Parsons proportion ably. 1 RoLAbr. 635. 646, 647: Hardr. 35; 
Stat, 2 if 3 Rd. 6. c 1 3. § 3.— Chalk and Chalk-Pits are not titha- 
ble; nor is Clay or Coal, as they arc part of the freehold, and not 
annual, to pay Tithes. 2 Imt. 651, — Cheese pays Tithe by custom, 
where Tithe is not paid for the Milk; but if the milk pays a Tithe, 
the Cheese pays none; and it may be a good custom to pay the tenth 
Cheese made in such a month, for all Tithe Milk in that year. 1 
Roi. Abr. 65 L- — See Milk. — Chickens are not tithabie, if Tithe is 
paid for the Eggs. 1 Roll. Abr. 642.^-Colts pay Tithes in the same 
manner as Calves. Ibid. — Conies are tithabie only by custom, for 
those that are sold, not for such as arc spent in the house, 2 Datrj. 
Abr. 583, — Corn pays a predial Tithe; it is tithed by the tenth cock, 
heap, or sheaf; which, if the owner do not set out, he may be sued in 
an action upon the $taf, 2 b* 3 Ed. 6. c, 13. And if the Parishioner 
will not sow his land usually sown, the Parson may bring his action 
against him. When Tithe Corn is set forth, the Law gives the Par- 
son a reasonable time to carry it away, and if he sutler the same to 
He too long on the land, to the prejudice of the owner thereof, he 
may be liable to an action; but the Parson may not set out the Tithes 
himself, or take them away without leave* I Roll. Abr. 644: 1 Sid. 
283: 2 Vent. 48: Lvy 70. 

Deer are not tithabie, for they are f?rx nature; though in parks, 
&c they pay Tithes by custom. 2 Inst. 651. — -Doves kept in a dove- 
house, if they are not spent in the owner's house, are tithabie. 1 
Vent. 5. 

Kggs pay Tithes when Tithes arc not paid for the young. 1 Rail. 
Abr. 642. Elm trkbs, being timber, are discharged from the pay- 
ment of Tithes, but not if under twenty years' growth. 2 Inst. 643. 

Fallow Ground is not tithabie for the pasture in that year in 
which it lies fallow, unless it remain beyond the course of husbandry; 
because it improves and renders the land more fertile by lying fresh 
1 Roft. Abr. 642. — Fens being drained and made manurable, or con- 
verted into pasture, arc subject to the payment of Tithes. I Roll. Reft. 
354 ■ — Fish taken in the sea, or common rivers j are tithabie only by 
custom, and the Tithe is to be paid in money, and not the tenth fish; 
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but fish in ponds and livers inclosed, ought to be set forth as a Tithe 
in kind. 2 Dam', Abr. 583, 5 84. — Flax; every acre of flax or hemp 
sown shall pay pearly 5*- for Tithe, and no more, Stat. II If 1 3 IV. 
3. e. \6 A former act (3^4 IV. £J" M. c, 3.) fixed the modua at 4*. 
FontsT lands shall pay no Tithes while in the Imnds of the Kin^, 
though such lands in the hands of a subject shall pay Tithes; and if 
a forest *ha]l be disuflore>ted, and within a parish, it shah pay Tithes. 
1 Roil. Abr. 655: 3 Cro, 94. Fowls, as hens, geese, ducks* are to pay 
Tithes, either in eggs or the young, according to custom, but not in 
both; So of Turkies it is now resolved, that Tithes are due of their 
eggs or young. 2 P, IVmt, 463. — Fruit, apples, pears* plumbs, cher- 
ries, &c. pay Tithes in kind when gathered, and ought to be set out 
according to the statute. 2 Inst. 621. — Fruit Trees cut clown and 
sold* are not tilhable* if they have paid Tithe-fruit that year before 
cut. Ibid. 652; — Furzes, if sold, pay Tithe, not if used for fuel in the 
house, or to make pens for sheep, Esfo Wood's Inst. 166. 

Garden's ate tithable as lands, and therefore Tithes in kind are 
due for all herbs, plants, and seeds sowed in thenn but money is gene- 
rally paid by custom or agreement. — Git ass mown is tunable by pay- 
ment of the tenth cock, or acccording to custom; but for grass cut in 
swaths for the sustenance of plough cattle only, not made into hay, no 
Tithe is to be paid. Grass or corn. Sec. when sold standing, the buyer 
shall pay the Tithes; and if sold after cut and severed, the seller 
must pay it. The parson is not obliged to take Tithe of grass the day 
it is cut, but may Jet it lie long enough to make it into buy; L Strange 
345: I RoiL Abr. 644, 645. See post. Hay. 

Hazle, Holly, and AIaple Trees, fx.c. are regularly tilhable, al- 
though of twenty years' growth, 2 Dam*. Abr. 589. — Hay pays a pre- 
dial Tithe; the tenth cock is to be set out and paid, after made into hayj 
by the custom of most places; and by custom generally, but not of 
common right, the parishioners shall make the grass cocks into hay 
for the parson's Tithe; but if they are not obliged to make the Tithe 
into hay, they may leave it in cocks, and the parson must make it, 
for which purpose he may come on the ground, &c, A prescription 
to measure out and pay the tenth acre, or part of grass standing, in 
lieu of all Tithe hay, may be good: And if meadow ground is so rich, 
that there arc two crops of hay in one year, the parson, by special 
custom* may have Tithe of both. 1 HotL Abr. 643. 647. 950. — Head- 
lands are not tithable, if only large enough far turning the plough; 
but if larger, Tithe may be, and generally is, payable- 2 Inst 65 3. — 
Hempj see Ftax. — Herbage of ground is tithable for barren cattle 
kept for sale, which yield no profit to the parson, WootTv Inst. 167. 
— Honey pays a Tithe, see Bees.— Hoes are t Unable, and the tenth 
part may be set out after they are picked. It is now settled, on appeal 
to the House of Lords, that hops ought to be picked and gathered 
from the Bines before they are tithable: And then measured in bas- 
kets, before being dried, and every tenth basket set out for the Tithes; 
and no usage can vary this rule. 2 JSos. and PtdL 172, 7 Term Reft* 
K. B. 86i And see Rro. P. C, title Tithe*. — Horses kept to sell, and 
afterwards sold, Tithes shall be paid for their pasture; though not 
where horses are kept for work and labour, Hutt. 77 >< — Houses for 
dwelling are not proper!}' tithable: A modus may be paid for houses 
in lieu of Tithes of the land upon which they am built; and a great 
many cities and boroughs have a custom to pay a nodus for their 
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houses: as it may be reasonably supposed that it was usual to pay so 
mueh for the laud, before the houses were erected on it. 11 Rcfi. 16: 
2 Imt. 659. See title London {Tithe* y) ami ante V. 

Kids pay a Tithe as calves, the tenth is due to the parson. Wood, 
167. 

Lambs are tithablc in like manner as calves; but if they are yeaned 
in one parish, and do not larry there thirty days, no Tithe is due to 
the parson of that place. — If there be a custom that the parishoners, 
having; six Lambs or under, shall pay so much for every Lamb; and if 
he have above that number then to pay the seventh, it is good. S 
Cro. 403 — Lead may pay Tithe by custom, as it does in some coun- 
ties; but it doth not without it- 2 hist. 65 I. — By custom only, Lime 
and Lime-Kilns are tithablc. 1 Rq{. Abr. 642, 

Madder is now tithable in kind: It ivas liable for 28 years only, 
to a modus of 5s. but the statutes for that purpose are now expired, 
Stats. 31 Geo. 2. c. L2: 5 Geo, 3. c is — Mast of oak and beech pays 
Tithes as under Scorns. Milk is tithablc when no Tithes are paid 
for clieese, all the year round, except custom over-rules; and it is 
payable by every tenth meal, not tenth quart or pan of every meal; 
and it was formerly held, that it was to bo brought to the house of 
the parson, iJV, in which particular this Tithe di tiers from all others, 
which must be fetched by the receiver. But this is only where there 
is a special custom; and it seems now decided that the Tithe of milk 
is by setting OUt every tenth morning and evening's meal, in clean 
vessels, belonging to the owner of the milk, and Leaving the same 
therein till the vessels are again wanted by the owner.*— And if not 
fetched away by the parson, prior to that time, the owner is at Liberty 
to throw it o?i the ground; and in the intermediate time, the owner is 
not answerable for any accident that may happen to it. Dr. Boxworth 
v. Limbrick, Bra. P. C, In some places they pay Tithe cheese Tor 
milk, and in others some small rate, according to custom. Cro. Eliz. 
609: 1 Vanv. Abr. 596, — Mills* as tliere arc several sorts of them, 
the Tithes are different; the Tithes of corn-mills driven by wind or 
water, have been paid in kind, every tenth toll-dish of corn to the par- 
son of the parish wherein the mills are standing: But amient corn- 
mills are Tithe-free, being suggested that they are very antient, and 
never paid Tithes, &e. And it is questioned whether Tithe is due 
for any corn-mills* unless by custom, because the corn hath before 
paid Tithe; and it seems rather a personal Tithe where due: The 
Tithes of fulling-mills, paper-mills, powder-mills, &c. are personal, 
charged in respect to the labour of men, by custom only; and these 
are regarded more as engines of several trades than as mills, 1 Roll. 
Abr. 656: 2 Inst. 621. It is now settled that Tithes of all mills are 
personal Tithes; and only a tenth part of the clear profits, deducting 
all charges and expences, is payable as Tithe. JVeiutr v. Chamberlain, 
Bra. P. C\; and sec 2 P. Wma. 463. — Mines pay no Tithes but by 
custom, being of the substance of the earth, and not annually increas- 
ing. 2 l?i$t. 65 L 

Nurseries of Trees shall pay Tithes, if the owner dig them up 
and makes profit of them by selling. 2 Danv. Abr. 585; 1 Co. 526: 2 
Jon. 416: Codb, 431: Hard. 330. 

Oak Trees are privileged as timber from the payment of Tithes 
by the statute of Silva dedua, 45 £div> 3, c< 3; if of or above twenty 
year's growth; and if oaks are under that age, it is the same when 
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ihey are apt for timber. Moor t 541. See ante HI. Offerings, &c. 
are in the naiure of personal Tithes, 3 Inst. 63$. 661. See titles Of- 
firings; Oblations. — Gut hardij pay Tithes both for the fruit they 
produce, and the grass or grain, if any be sown or cut therein. 2 
Inst. 652. 

Parks are tithable by custom, for the deer and the herbage; and 
when cl is parked and converted into tillage, they shall pay Tithes in 
kind; The Tithes of Parks may be in part certain, and part casual; 
and 2*. a year, and a shoulder of every third deer, hath been paid as 
Tithe for a Park. 1 Roll. Reft, I7$z Hod. 37> 4Q\. — Paktuidges and 
Pheasants, toV. as they are./rr* nadir a, yield no Tithes of eggs or 
young. 1 Roll. Abr. 636. — Pease, if gathered for sale, or to feed hogs, 
pay Tithes; but not green pease spent in the house. 1 Roll. Abr. 647* 
Pease are generally a Great Tithe, but the vicar may be endowed of 
them. See Pari, Ca, tit. Tithm — Pigeon's ought to pay Tithes when 
sold, and this hnlds pjood if they lodge in holes about an house, as 
well as in a dove-house; and by custom, if spent in the house, they 
may be ti triable, though not of common right. 2 Danv, Abr. 583. 597. 
— Pigs are tithable, as calves: Ibid. — Pollard Trues, such as are 
usually lopped, and distinguished from timber-trees, pay Tithes. — 
Plefaii. 470. 

Qu ah hies of stone, ifc . are not subject to pay Tithes; because they 
are part of the inheritance, and Tithes ought to be collateral to the 
land, and distinct from it. I Roll. 644. 

Rabbits; See Cornea, — Rakin'&s of Cork are not tithable, for 
they are left for the poor, and are properly the scatterings of the corn 
whereof the Tithes have been paid, left after the cocks set out are 
taken away. Cro. Eliz. 660. See antt III; {Corn). 

Saffron pays a predial and small Tithe. 1 Cro. 467.— Salt is not 
tithable, but by custom only. I Bunb. 10 — Sheep, a Tithe is paid for, 
of lambs and wool, and therefore they pay no Tithe for their feeding. 
But see once III, Agistment, Ff sheep arc in the parish all the year, 
they are to pay Tithe wool to the parson; but if removed from one 
parish to another, (w ithout fraud,) the parson of each parish to have 
Tithe /rro rata^ where they remain thirty days in a parish; and if they 
are fed in on e parish, and brought into another to be shorn, the same 
tithing is to be observed. 1 Roll. Abr. 642. 647: 3 Cro. 237. It seems 
now that the rule is, that Tithe of the wool shall be paid where the 
sheep arc shorn; and agistment Tithe in other parishes where they 
have been depastured- S&ow'm Latv oJ~ Tithes. — Stubble pays no 
Tithe under aftermath. 2 Ih*f. 652. 

Tares, vetches, are tithable; but if they are cut down green, 
and given to the cattle of the plough, where there is not a sufficient 
pasture in the parish, no Tithe shall lie paid for them> I Cro. 139.— 
Tii.es are no yearly increase, and not lithable. 2 In&t. 651, — Timber 
Treks, such as oaks, ashes, and elms, and in some places beech, c?*c. 
above the age of twenty years, were discharged of Tithes by the com- 
mon law, before the statute 45 Edw. 3. c. 2. and the reason of it is, 
because such trees are employed to build houses, and houses when 
built are not only fixed to, but part of the freehold; loppings of Tim- 
ber Trees above twenty years' growth, pay no Tithes, for the branch 
is privileged as well as the body of the tree; and the roots of such 
trees arc exempted as parcel of the inheritance. Trees cut for plough- 
bole, cart-botc. csV. shall not pay Tithes, although they are no Tim- 
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beri but all trees not fit for Timber, ami not put to those uses, pay 
Tithes. I Roll. Abr 650: Cro.Etfz, 477. 499- See ante ill, — TuRFS 
used for fuel are part of the soil, and Tithe-free, 2 /war. 65 I. — Tuit- 
nips are reckoned among the small predial Tithes; and the Titties 
of them sluill be paid as often as they are sown, though twice or more 
on the same land in the same year. So U eaten oil' the land by barren 
cattle. Butih. 10. See III. Agistment. 

U jt derwood is tithable, though the Tithe is not of annual payment; 
and is set out while standing? by the tenth acre, pole? or perch; or 
when cut down, by tenth feggot or billet, as custom directs; and if he 
that fells the wood doth not set out the Tithe, he is liable to the tre- 
ble damages by stat. 2 & 3 Ed. 6. c r 1 3. lint it the Underwood is used 
for firing in a house of husbandry, or to burn brick to repair the 
house, or for hedging and fencing the Umds in the same parish, it 
may be discharged from Tithe. 2 Inst, 642, 643, 652: Hob. 250: 2 
Hartv- Abr. 597, 

WARKfcNS where titb >U\ sic — Waste (Ground, whereon 

cattle feed, is liable to the payment of Tithes. 2 Darin* Abr, — Woad 
growing in the nature of an herb is a predial and small Tithe. Hutt. 
7 7-. Cro. Car, 2Sl — Woon is generally esteemed to be a great Tithe. 
11 wood grounds have likewise limber trees grown on them, and con- 
sist for the most part of such trees, the timber trees shall privilege 
the other v,uod; but if the wood is the greatest part, then it must pay 
Tithes for the whole, 13 Rep. 13, If wood be cut to make hop-poles> 
where the parson hath Tithe hops, no Tithe shall be paid for it. 
Hughes's Abr. 689. See ante Ill — Wool is a mixed small Tithe, paid 
when clipped; one fleece in ten, or in some places one in seven, is 
given to the parson. If there is under ten pounds of wool at the shear- 
ing, a reasonable consideration shall be paid, because the Tithes are 
due of common right; and if less than ten fleeces, they shall be divi- 
ded into ten parts, or an allowance he otherwise made. All sheep kil- 
led, and sheep which die, pay Tithe-wool; and neck-wool cutoff for 
the benefit of the wool, but riot if it is to preserve the sheep from ver- 
min, &e. Also the wool of lambs shorn at Midsummer^ though Tithe 
was paid for the lambs at Mark-tide, is tithable. I Roil. Abr. 646> 
647: 2 Sfrttf. 652. See Shce/i, and ante W. 

VII. Lands, and their occupiers, may be exempted or discharged 
from the payment of Tithes, cither in part, or 10 tally, first, by a real 
composition; or secondly, by custom or prescription, 

Eiraf* A real composition is when an agreement is made between 
the owner of the Lnds, and the parson or vicar, with the consent of the 
ordinary and the patron, that such lands shall for the future be dis- 
charged from payment of Tithes, by reason of some land or other 
real re com pence given to the parson, in lieu and satisfaction thereof. 
4 bruit, 490: Regis:. 38: 13 Reft. 40. This was permitted by Law, be- 
cause it was supposed that the clergy would be no losers by sueh 
composition; since the consent of the ordinary, whose duty it is to 
take care of the church in general, and of the patron, whose interest 
it is to protect that particular church, were bah made necessary to 
render the composition effectual: and hence have arisen all such 
compositions as exist at this day hy force of the Common Law. But, 
experience shewing that even this caution was ineffectual, and the 
possessions of the church being, by this and other means, every day 

Vol. VJ. 2 H 
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dimini shed, .the disabling statute, \5Jitiz>c. 10. was made; which 
prevents among other spiritual persons* all parsons and vicars From 
making any conveyances of the estates of their churches* other 
than for three lives or twenty-one years. So that now, by virtue of 
this statute, no real composition made since the 13 Eliz. is good for 
any longer term than three lives, or twenty-one years-, though made 
by consent of the patron and ordinary; nor is it binding on the suc- 
ceeding incumbent, though confirmed by a decree in Chancery 2 
Wood, 137. This has indeed effectually demolished this kind ol traf- 
fic; such compositions being now rarely Heard of, uniess by authority 
of Parliament. 2 Comm. c. $, 

No evidence is sufficient to support a real composition, unless it 
bear some reference to a deed of composition. 2 Bo*, and Pull. 172. 

With regard to compositions entered into between the Tithe-own- 
er and any parishioner, for the latter to retain the Tithe of his own 
estate, it has been decided, that they are analogous to leases from year 
to year between landlord and tenant; and if they arc paid without or 
beyond an agreement for a specific time* they cannot be put an end 
to without six months' notice before the time of payment, and the 
parishioner may avail hi nisei!" of the delect of notice, at the same time 
that he controverts the right of the incumbent to receive Tithe in 
kind: an objection not permitted to a tenant*, who denies the right of 
the landlord. See title &knt. 2 firo. C. N. 161. 

The mode of making composition for Tithes, either by portions 
of land applied to the purpose, or by corn rents adjusted from time 
to time on an average of a certain number of years, has of late been 
very extensively adopted in acts of inclosure: the provisions of ma- 
ny of which acts lor this purpose extend, not only to lands newly 
inclosed, but also to all Tithes, and mod uses, and compositions for 
Tithes throughout the whole of many parishes. Most of those acts 
are local, and many ol them private and not printed, being considered 
as relative merely 10 the place over which they operate, without ad- 
vening to their effect on the general system of law in this particular. 

Secondly, A discharge by custom or prescription, is where, lime 
out of mind, such persons or such lands have been, either partially or 
totally, discharged from the payment of Tithes- And this immemo- 
rial usage is binding upon all parties; as it is in its nature an evidence 
of universal consent and acquiescence, and with reason supposes a real 
composition to have been formerly made. This custom or prescrip- 
tion is either dc modo decimandi t or dr nun drtimando. 

A Afodta drcimandi, commonly called by the simple name of a AIo- 
dun only, is where there is by custom a particular manner of tithing 
allowed, different from the general law of taking Tithes in kind, 
which are the actual tenth part of the annual increase. This is some- 
times a pecuniary compensation, as two-pence an acre for the Tithe 
of land: sometimes it is a compensation in work and labour, as that 
the parson shall have only the twelfth cock of hay, and not the tenth, 
in consideration of the owner's making it for him; sometimes, in lieu 
of a large quantity of crude or imperfect Tithe, the parson shall have 
a less quantity, when arrived to greater maturity, as a couple of fow Is 
in lieu of Tithe eggs; and the like. Any means, in short whereby the 
general law of tithing is altered, and a new method of taking them is 
introduced, is called a modus drciwandi*, or special manner of tithing* 
To make a good and sufficient Modus, the following- rules must 
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be observed* 1« It nftst be certain and invariable, for payment of 
different sums will prove it to be no modus, that is, no original real 
composition; because that must have been one and the same, from its 
first original to the present time. 1 Keb. 602. 2, The thing given, in 
lieu of Tithes, must be beneficial to the parson, and not Ebf tlie emo- 
lument of third persons only: thus a mod it* to repair the church in lieu 
of Tithes* is not good, because that is an advantage to the parish only; 
brut lo repair the chancel is a good modu^n for that is an advantage to 
the parson. 1 Roil, Mr. 649* 3. It must he something different from 
the thin^ compounded for; one load of hay, in lieu oi" all Tithe hay, 
is no good modus; for no parson would bond Jide make a composi- 
tion to receive less than is due in the same species of Tithe: and 
therefore the Law will not suppose it possible fur such composition 
to have existed. I Lrv. 179. *], One. cannot be discharged from pay- 
ment of out.' species of Tithe, by paving a n-o r ht.s fur another. Thus a 
modus of If/, for every milch cow will discharge the Tithe of milch 
kine> but not of barren cuttle: for Tithe is, of common right due for 
both; and therefore a modwt for one, shall never be a discharge for 
the other* Cro.litiz. 44ft: Saifc. 657. 5. The recompencc must be in 
its nature as durable as the Tithes discharged by it; that is, an inher- 
itance certain: and therefore a modus that every inhabitant of a house 
shall pay 4d. a year, in lieu of the ow tier's Tithes, is no good modus; 
for possibly the house may not be inhabited, and then the recompencc 
Will be lost. 2 P. Jims. 462. 6. The modus must not be too large, 
which is called a rank modus; as if the real value of the Tithes be 60/. 
per ann. and a modus is suggested of 40/. this modus will not he es- 
tablished; though one of 40o. might have been valid. 1 1 Mod. 60. In- 
deed, properly speaking, the doctrine of rankness in a modus, is a 
mere rule of evidence drawn from the improbability of the fact, and 
not a rule of Law. Pukv v. Donding, Hii. \ l J Geo. 3. C. B. For, in 
these cases of prescriptive or customary modus* 8 it is supposed that 
an original real composition was anliently made; which being lost 
by length of time, the immemorial usage is admitted as evidence that 
it once did exist, and that from thence such usage was derived Now 
time of memory hath been long ago ascertained by the Law to com- 
mence from the beginning of the reign of Richard the First; and any 
custom may be destroyed by evidence of its non-existcrce in any part 
of the long period from that time to the present; wherefore, as this 
real composition is supposed to have been an equitable contract) or 
the full value of the Tithes, at the time of making it, if the modus set 
up is so rank and large, as that it beyond dispute exceeds the value 
of the Tithes in the time of Itic/tard the First, this modus is (in point 
of evidence) frlo de se, and destroys itself. For, as it would be de- 
stroyed by any direct evidence to prove its nun- exist once at any time 
since that aera, so also it is destroyed by carrying in itself this inter- 
nal evidence of a much later original, 

To constitute a good modm, it seems necessary that it should be 
such as would have been a certain* fair, and reasonable equivalent or 
composition for the Tithes in kind, before the year 1 189; and there- 
tore no modus for hops, turkies, or other things introduced into Ei g- 
tandy since that lime, can be good. liuno. 307. The question of rank- 
ness, or rather modus or nomodu^ is a question of fact which Courts 
of Equity will send to a jury; unless the grossness of the modus is sa 
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obvious as to preclude the necessity ot it. 2 BroM.'. ft. 163: 1 Biazh 
Hep. 420. 

A custom to pay only a part of the Tithe, without substituting any 
thing else in lieu oF the remainder, is bad: But a custom to pay leaf 
than the whole Tithe may be e;ood, where something in lieu of, and 
as a compensation for, the rest is paid to the parson. 7 Term fteft. 
X. S. 93* 

A presciption denon decimamio is a chum to he entirely discharged 
of Tithes, and tu pay no compensation in lieu of them, Thus the Xing 
by his prerogative is discharged from all Tithes. Cro. KHz. 51 L So 
a vicar shall pay no Tithes to the rector, nor the rector to the vicar, 
for ccrlmia dramas non solvit t cclrsia, Cro. Jiliz. 479. 511: Sav* 3: 
Moor, 9\0. But these personal privileges (not arising from, or being 
annexed to the land) are personally confined to both the King and 
the clei -\*y, for their tenant or lessee shall pay Tithes, though In their 
own occupation their lands are not generally litliabU-, And, generally 
speaking, ii is an established role, that in lay hands, modus dt non dc- 
eiDitwdo non valet. But it serins that the Kind's tenant at wilt shall 
not pay Tithes. I Woadd 100, 

Spiritual persons or corporations, as monasteries, abbots, bishops, 
and the like, were always capable of having their lands totally dis* 
charged of Tithes, by various ways. Hob. 309: Cro. Jac. 3U8; As, I. 
By real composition; '2. By the pope's bull of exemption; 3 By unity 
of possession; as when the rectory of a parish and lands in the same 
parish, both belonged to a religious house, those lands were dischar- 
ged of Tithes by Una unity of possession; 4. IW prescription; having 
never been Liable to Tithes, by being; always in spiritual hands; 5. 
By virtue of their order; sts the Knights Templars, Cistercians, and 
others, whose lands were privileged by the pope with * discharge of 
Tithes. 2 Reft. 44: Stld. Tith.c. 13. § *. Though upon the dissolution 
of the greater abbeys by Hmry V 11 1., most of these exemptions from 
Tithes would have fallen with them, and the lands become lithable 
again T had they not been supported and upheld by the stat, 3 Mm. S- 
r. 13. which enacts, that all persons who should come to the posses- 
sion of the lands of any abbey then dissolved, should hold them free 
and discharged of Tithes* in as large and ample a manner as the ab- 
beys themselves formerly held them. This provision is peculiar to 
this statute, and therefore all the lands belonging to the tei.nt-r mon- 
asteries, dissolved by rfuf. 27 H. 8. c. 28. at e now liable to pay Tithe. 
And from this original have sprung all the lands, which, being in lay 
bands, do at present claim to be Tithe-Free; for if a man can shrw 
his hinds to have been such abbey lands, and also immcmorially dis- 
charged of Tithes by any of the means bdore-mcntioned, this is now 
a good prescription de non deciiwndo. But he must shew l)oth these 
requisites; tor abbey lauds, without a special ground of discharge, 
are not discharged of course; neither will any prescription dt- mn 
detimando avail in total discharge of Tithes, unless it relates to such 
abbey lands* 3 Comm. c. 3. 

For more learning on this subject, see 5 Bac* *4br,: Vin t Abr, 
title Dismes; and Slants Iran's of Tithes* 

TITHING, Trthingas from the Saxon Teotlatnge, Decuria.^ Was, 
in i's first appointment, the number or company of ten men with 
their families, held together in a society, all being bound for the 
peaceable behaviour of each other. And of these companies there was 
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one chief person, who was called Teothung-man, at this day Tith- 
ing-imn; but the okl discipline of Tithings is long since lett ofl\ In 
the Sajcon times, for the better conservation of the peace, and more 
easy administration of justice! every hundred was divided into ten 
districts or Tithings; and within every Tithing, the TUhing-men 
were to examine and determine all lesser causes between villagers 
and neighbours; but to refer greater matters to the then superior 
courts, which had a jurisdiction over the whoje hundred, Puroch. 
Antic/. 633. The subdivision of hundreds into Tithings, seems to be 
most peculiarly the invention of King Alfred. J3ee I Comm. Infrod. 

TiTHiNG-Mh n, Are now a kind of petty constables, elected by par- 
ishes, and sworn in their offices in the court-lect, and sometimes 
by justices of peace* tft. There is frequently a Tuning-man in the 
same town with a constable, who is as it were a depuiy h> execute 
the office- in the constable's absence ; hut there are some things 
which a constable has power to do, that Tithing-mcu and head -bo- 
roughs cannot intermeddle with, Dali. 3. When there is no consta- 
ble ot'a parish, the ofhee and authority of a Tithing-man stems to be 
the same under another name, Stat. 13 £j* 14 Car, 2, t. VS. See title 
Conxiabfe. 

Tit in n'g-Pe n n y ; Sec T, ding-p m n tj, 

TITLE, Titulua.] Is when a m*m hath lawful cause of entry into 
lands whereof another is seised; and it signifies also the means where- 
by a man comes to lands or tenements, as by feoffment, fine, last 
will and testament, &c. The word Title includeth a right, but is 
the move general words Every right is a Title, though every Title, 
is not such a right for which an action lies; so that titutus eit justa 
causa flo-nsidejidi quod nostrum e#t y and is the means ot holding the 
lands. Co. Litt. 345. Blackxtonc defines it to be £i The means w hereby 
the owner of lands has the just possession of his property:'* 2 Comm. 
c. 13. 

There are several stages or decrees requisite to form a complete 
Title to lands and tenements: As, tirst, The lowest and most imper- 
fect degree of Title consists in the mere naked Posseaniou^ or actual 
occupation of the estate, without any apparent right, or any shadow 
■ or pretence of right to hold and continue such possession ; which naked 
possession, by length of lime* and negligence of him who hath the 
right, may by degrees ripen into a perfect and indefeasible Title; and 
at all events, without actual possession, no Title can be completely 
good, 2d, The next step to a good and perfect T itle is a Right of 
Pvntot&tiotti which is either actual or apparent ; and which may reside 
in one: man, while lie actual possession is in another. This actual pos- 
session may be recovered by him who has the right of possession, if 
sued for within a competent time; otherwise he will have nothing left 
in him; hut Sdly, The mere Right of Propert\j y without even posses- 
sion, or the right of possession. 

Thus, if a disseisor turns me out of possession of my lands, he 
thereby gains a mere naked flojme&nt-.t^ and 1 still retain the right of 
possession and the right of property. If the disseisor dies, and the 
lands descend to his son, the sou gains an apparent right of possession* 
but I still retain the actual right, buth of possession and property. If 
I acquiesce for 30 years, without bringing any action to recover the 
possession of the lands, the son gains the actual right of flow wion , 
and I retain nothing hut the mere right of property; and even thiv 
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right of property will fail, or at least be without a remedy, unless I 
pursue it within the space of 60 years. So also if the Gather be tenant 
in tail, ant! aliens the estate-tail to a stranger in fee, the alienee there* 
by gains the right of possession , and the son hath only the mere riq-ht, 
or right of profit rty. And hence it will follow, that one m^i may have 
the possession, another the right of possessions and a third the right of 
property* Tor if the tenant in tail enfeoffs A. in fee-simple* and dies; 
and /J. disseises^.; now B. will have the possession, JL the right of 
possesion, and the issue in tail the right of property & may recover 
the possession against and afteruards the issue in tail may evict 
and unite in himself the /losses ion, the right of f ion session, and also 
the right of prop>rtu;'m which union consists a complete tide to lands, 
tenements, and hereditaments; for it is an antient maxim of tlie law, 
that no title is completely good, unless the right of possession be 
joined with the right of property; which right is then denominated a 
double right, jus dufiticatum, or droit droit. Mir. /, 2. r. 27; 1 Inst. 266: 
Bract. I. 5, tr. 5. r. 5, And when, to this double right, the actual pos- 
session is also united; when there is, according to the expression of 
Fleta, (1. j. c. 15. § 5.) juris et seisina conjunction then, and then only, 
is the title completely legal. See 2 Comm. r. 13. 

Title is generally applied to signify the right to land and real ef- 
fects; as Property is to signify that io mete personal estate, See title 
Property; and further, this Dictionary, titles hstate; Limitation of 
Jtctions\ Disseisin; Release, &C- 

Title to Lands, Tenements, and Hereditaments is said to accrue 
cither by Descent or Purchase. Purchase, in this sense, includes every 
mode of acquiring Lands, except by Descent, See this Diet, title 
Purchase, 

As to Title by Descent, see this Diet, under that title. 

Title by purchase may he cither by E&chvat; Occupancy; Prescrip- 
tion; Forfeiture; or Alienation; which latter may be either by Deed f 
Matter of Record, special Custom, or Di-vise. 

Property in, or title to, things personal, may arise either by Occu- 
pancy; Prerogative; and Forfeiture; by Custom; by Succession; Mar- 
riage; Judgment; Gift; Grant; Contract; Bankruptcy; IVill; or Ad- 
ministration. See the several Titles in this Dictionary; as also Title 
Executor, and other apposite Titles; and 2 Comm. per tot. 

The law w ill not permit Titles and things, in entry ts'c. to he grant- 
ed over; and the buying or selling any pretended rights, or Titles, to 
lands, is prohibited by statute as Maintenance, See that title. 

Title of Acts of Parliament; See title Parliament Vll. Sta- 
tutes. 

T it lks, pretended, Buying or selling. See titles Champerty; Main- 
tenance, 

Title to the Crown; See title King h 

Titles ofClerg ■> MF.N, signify some certain place where they may 
exercise their functions. A Title, in this sense, is the church to which 
a priest was ordained, there constantly to reside: And there are mam- 
reasons why a church is called Tttutu*} one is because in former days 
the name of the Saint to whom the church is dedicated was engraved 
on the porch, as a sign that the Saint had ft Title to that church; from 
w hence the church itself was afterwards denominated titulus. ConciL 
London, Anno 1025. Antiently a title of Clergy was no more than en- 
tering their names in the bishop's roll, and then they had not onlyau-- 
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thority to assist in the ministerial function, but had a right to the share 
of the common stock or treasury of the church; hut since, a Title is 
an assurance of being preferred to some ecclesiastical benefice, &c. 
See this Dictionary, titles Curate} Parson* 

Title of Entby, Is when one seised of land in fee, makes a 
feoffment thereof on condition, and the condition is broken; after which 
the feoffor hath title to enter into the land, and may do so at his plea- 
sure, and by his entry the freehold shall he said to be in him presently. 
And it is called Title of Entry, because he cannot have a writ of right 
against his feoffee upon condition, for his right was out of him by 
the feoffment, w hich cannot be reduced into Entry; and the Entry 
must be for the breach of the condition. CowelL See title Entry. 

TIT1NYLK.S, Tale bearers* Letter Sccr, Stat^ZS Hat, 3. to James 
V. King of Scotland. 

TITULARS 0F ERECTION; Persons who afti:r Popery was 
destroyed in Scotland got a right to the Parsonage Tithes which hud 
fallen to Monasteries, because uf several parishes that had belonged to 
them in mortmain. Scorch Lain Diet. 

TOALIA; A loweL There is a tenure of Lands by the service of 
waiting with a towel at the King's coronation* Inq.Ann. 12- 13. King 
John. See title Stt jean tij. 

TOBACCO, is not to be planted in England, on pain of forfeiting 
40*, ;or every rod of ground thus planted; but this shall not extend to 
hinder the planting of Tobacco in physic gardens. Stat. 12 Car. 2. c. 

34, Justices of Peace have power to issue warrants to constables, to 
search after and examine whether any Tobacco be sown or planted, 
and to destroy the same; which they are to do under penalties, Sec. 
Stat. 22 y 2:3 Car. 2 t c. 26. continued by %tat. 5 Geo. V. r. SI. The 
importation and exportation of Tobacco is liable to the regulations of 
the jVavigation Acts. See that title. A duly is payable thereon on im- 
portation, under the management of the commissioners of Customs 
and Excise} and the manufacture is subject to the control of the com- 
missioners and officers of Excise; every manufacturer taking out a 
licence; the licence being charged according to the quantity manu- 
factured, from 20,000/*, weight to 1 50,000, at from 21. to 2i)l. Deal- 
ers also take out licences. Various provisions, by many statutes, are 
made to enforce the above, and other regulations, to avoid adultera- 
tion in the manufacture ( by mixing walnut-tree leaves, or other leaves 
with Tobacco, Under &tat+ 1 Geo. L. c< 46. this incurred a penally of 
5** per 16, i but under stat. 29 Geo. 3. c. 53 , § 84. the goods are for- 
feited, and a penalty of 200/. is also imposed. By stat. 19 Geo. 3< c. 

35. so much of former acts as prohibits the growth of Tobacco in 
Ireland is repealed, but Tobacco raised there is to be exported thence 
to England only. 

TOD OF WOOL, Twenty-eight pounds, or two stone; mention- 
ed in utat. 12 Car. 2. c. 32. 

T< >F T, To/turn.^ A messuage; or rather a ptacze or piece of ground 
where an house formerly stood, but is decayed or casually burnt, and 
not re-edified It is a word much used in fines, wherein we often read 
toft urn and croft am, ifc. IVeat. Symb. par. 2 4 

TOFTMAN, Toftmamut.*] The owner or possessor of a Toft, Reg. 
Priorat. Lew. ftage 1 8. 

TOILE; Ft, L c< A net to encompass or take deer, which 
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is forbid to be used unlawfully in parks, on pain of 20L for every deer 
taken therewith, 3 P. if M e. 10. But see title Dttr. 
TOKENS, False; .See title C/irats* 

TOLLHATION ACT. The ttat* 1 W* V M st. 1. c. 18? as to 
which, sec ibis Diet, titles Dissenter*; Pafiiatk, 

TOJLrLi or To Toll, from Lat. toikre.'] To bar, defeat, or take 
away; as to tolJ the entry, L c* to deny or take away the right of en- 
try. 'Star, $ Hcn,6.cJ9, See titJe Entry, 

TOLL, Tolncsum vel Thcofanium, A Saxon word, signifying pro- 
perly a payment in towns, markets, and fairs, for goods and caitle 
bought and sold. It is a reasonable sum of money due to the owner 
of the fair or market, upon sale of things tollable within the same. 2 
Inst. 220. 

The word is used for a liberty as well to take, as to he free from 
Toll; of which freedom from Toll the city of Cwentry boasts an an.- 
tietit charter granted by Ltqfrick Eairl of the Mercians, in t&« time of 
King Edward the Confessor, who at the importunity of Godivo-, his 
virtuous lady, granted this freedom to that city. 

By the antient law of this land, the buyers of corn or cattle in fairs 
or markets ought to pay Toll to the lord of the market, in testimony 
of the contract there lawfully made; for Toll was first invented that 
contracts in markets should be openly made before witnesses; and 
privy contracts were held unlawful. 

But the King shall pay no Toll for any of his goods; and a man may 
be discharged from the payment of Toll by the King's grant. 

Also tenants in antient demesne ate discharged of Toll throughout 
the kingdom for things which arise out of their lands, or bought for 
manurance thereof, See. not for merchandizes. Horn** Mtrr. lib. 1: ~ 
Inst, 22 1:2 Roll. Abr. 198. 

Toll doih not of common right belong to a fair; though it hath been 
held, that some Toll is due of common right; as appears trom the 
immunities of several persons not to pay Toll; which proves that, it 
it was not for those privileges they ought to pay Toll of common 
right; therefore where the King grants a market, Toll is due, al- 
though it is not expressed in the grant, what Toll is to be paid; and 
this from the necessity of it, because the property of things sold in 
a market is not altered without paying Toll. Palm. 76; 2 Lvtw. 1377. 
But it is said, that Toll is not incident of common right to a fair. If 
the King grants to a man a fair or market, and grants nd Toll, the 
patentee shall have no Toll; for Toll being a matter of private right 
for the bene fit of the lord, is not incident to a fair or market, as a 
comt of Piepowder is, w hich is for the benefit of the public and ad- 
vancement of justice, &c. Such a fair or market is free from Toll; 
and, after the grant made, the King cannot grant a Toll to such fret 
uir or market, without some proportionable benefit to the subject, 
Ave) if the l'oll granted with the fair or market be outrageous, the 
glint of the Toll is void; and the same is a free market, 5cc> 2 Inst. 
2%1it Cn. Ei\z. 559. And see I WHjb. 109; and this Diet, titles fair*; 

^Yh^;n the King grants a fair, he may likewise grant that Toll shall 
be puid, though it be a charge upon the subjects, but then it must be 
of jl very small sum. Toll is to be reasonable, for the King cannot 
grant i burthens -me Toll; and one may have Toll by prescription for 
some reasonable cause, but such a prescription to charge the subject 
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with a duty of Toll, must import a benefit or recompence for it, or 
some reason must be shewn why it is claimed. Cro. Eiiz. 559: 3 Lev. 
424: 2 Mod. 143: 4 Mod. 323. The Toll in fairs is generally taken 
\ipon the sale of cattle, as horses, &c; but in the markets, for grain 
only; and Lhe lord may seize until satisfaction is made him. it is al- 
ways to be paid by the buyer, unless there be a custom to the contrary; 
and nothing is tollable before the sale, except it be by custom time 
out of mind; winch custom none can challenge that claim the fair or 
market by grant since the reign of King Richard IL; so that it is bet- 
ter to have a market or fair by prescription) than grant, 2 Imt. 220, 
221. 

At this day there is not any one certain Toll to be taken in markets; 
but if that which is taken be unreasonable, it is punishable by the Mat. 
3 lid. I.e. 31* And what shall be deemed reasonable, is to he deter- 
mined by the Judges of the Law, when it comes judicially before 
them* Toll may be said to be unreasonable and outrageous, when a. 
reasonable Toll is due, and excessive Toll is taken; or when no Toll 
is due, and Toll is unjustly usurped, &c. 2 Inst, 222. If excessive 
Toll be taken in a market town by the lord's consent, the franchise 
shall be seized; and if by other officers, they shall pay double dam- 
ages, ajftd suffer imprisonment, kc. Stat. IVeatm. I. 3 Ed. 1, c. 31. 

Ownc^ of markets and fyirs are to appoint Toll-takers, where Toll 
is to be taken, under penalties. Stat. 2 3 PA. W M. c. 7. And he 
thiii. hath the Toll, or profit of the market where no Toll is, ought 
to provide a lawful measure of brass, and chain it in the public mar- 
ket-place, or shall forfeit $L Stat. 22 Car. 2. c. 8. 

The remedy for taking Toll where none is due, or for taking ex- 
cessive Toll, is by action of trespass, or an action on the case; and, in 
some cases, by indictment. .Sec title Extortion. Where the parly is 
erew/tt from Toll, he may have his remedy on the antiem writ Dc »« 
-tendo guictum dc Theolonio. 

It was finally determined in the house of peers, after a long con- 
test, that this writ Dc es$endo guulujn,&c. is not merely prohibitory, 
but remedial; on which the parties may plead to ixvue on a question 
of right. And where it is directed to a corporation, the corporation 
cannot be attached for contempt, in their corporate capacity, for not 
returning it; but an attachment, in the nature of a Pone^ is the pro- 
per remedy to compel them to appear. The great question, as to the 
exemption of the citizens of London from Toll, was also determined, 
viz. that freemen of the city of London have a right to be exempt 
from the payment of all Tolls and port-duties throughout England* 
(except the prizes of wines,) in whatever place they reside; and 
though they have obtained their freedom by purchase* 1 //. lilac. 
AV/i. C\ B. 206 . This judgment of the court of common pleas was 
reversed by the court of JC if. (see 4 Term Reft. 130;) but affirmed 
in parliament. May 2, 1796 4 London {Corporation) v. King's Lynn. 
(Corfi.) 

Where it appeared in evidence that a corporation were entitled 
under a general grunt, explained by usage, to Toll for all commer- 
cial goods passing in and out of the city on horses or in carts or wag- 
gons at a certain rate per horse, the court of A', 13. held that any al- 
teration of the carriage by which the goods were so conveyed, as by 
taking them in stage coaches instead of carts or waggons, did not va- 
ry the right of Toll in proportion to the horses employed, although 

Vol. VI. 2 1 ^ 
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the number of horses was regulated rather by the passenger than 
the goods. Carlisle City v. JVifoon. 5 East f s Refi. 2. 

Pout -Toll. A prescription to have Port -Toll for all Toll coming 
into a man's Port, may be good. 2 Lev* Q6: 2 Lut, 1519. The liberty 
of bringing goods into a port for safety, implying a consideration in 
itself. 3 Lev. 37. Prescription of Toll for goods landed in a manor, 
or to have Port-Toll for all goods coming into port* is a good pre- 
scription; but not to have Toll of goods brought into a river, kc. 2 Lev. 
96,97. Toll may be appurtenant to a manor. 2 Mod, 144. 

Toll Th avers, or Travkrse, Is where one elaimtth to have Toll 
for every beast driven across his ground; for winch a man may pre- 
scribe, and distrain for it in via Rfg-t'a. Cro. KHz. 710, They who 
claim these Tolls by grant, ought to aver the certainty of the sum 
mentioned in the grant, See, Paha. 76. Toll-lravers being to puss a 
nearer way, he that has it is to repair the way, because he receives 
money for it. 2 Lit. Abr. 585. 

Toll -Traverse, "Is properly ^hen a man pays certain Toll for 
passing over the soil of another man in a way not a high street. 22 
Abb. 58. And for this Toll a man may prescribe. 2 Roi. Abr. 522: 
Cro. Eliz. 710: Moor 574. 

Thorough -Toll, Is where a town prescribes to have Toll for such 
a number of beasts, or for every beast that goeth through their town; 
or over a bridge or ferry maintained at their cost; which is reason- 
able, though it be for passing through the King's highway, where 
every man may lawfully go, as it is for the ease of travellers that go 
that way. Terms de Ley 561, 5 62. Persons may have this Toll by 
prescription or grant; but it must he for a reasonable cause, which 
must be shewn, viz. that they arc to repair or maintain a causeway, 
or a bridge, or such like, Cro. Etiz. 7 1 1 The King granted to a man, 
to take such Toll of persons that passed over certain bridges with their 
cattle, as was taken there and elsewhere in England y&c.j and it was 
held void for uncertainty. Bridg. SS t 

The words Toil-thorough and Toll-traverse are used promiscu- 
ously. A man cannot prescribe to have Thorough-Toll of men pass- 
ing though a vill in the high-street, because it is against the Common 
Law and common right; for the high street is common to all, without 
alleging of a special consideration, as the repairing the way. And 
the King cannot have such Toll for passing in the high street, as in 
the case aforesaid, for the cause aforesaid. 2 Roll. Abr. 522: 22 Ass, 
58. 

A man cannot prescribe to have Thorough-Toll of men for passing 
through a vill in a place which is not the high street j for it is more 
than the Law allows to go there- 2 Rolf. Abr. 323: 22 Abb. SB. 

'Turn -Toll, A Toll paid for beasts that are driven to market to 
be sold, and do return unsold. 6 Refi. 46. There is also ik Toll and 
out Toll, mentioned in antient Charters. 

TOLL AGE, Is the same with Tallage; signifying generally any 
manner of custom or imposition. 

TOLL-BOOTH, The place where goods are weighed, Sec, 

TOLL-CO UN, Corn taken for Toll ground at a mill; and an indict- 
ment lies against a miller for taking too great Toll. 5 Mod. 1 3: Ld> 
Raym> 159. Sec title Extortion. 

TOLL-HOP, A small dish or measure; by which Toll is taken in 
a market, Sec. 
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^TOLSESTER, Toiee*(rum.~] An old excise, or duty paid by the 
Tenants of some manors to die lord, for liberty to brew and sell ale 
Cartuiar. Reading. 32 lj Charf, b\ Hen. 3, 

TOLSEY, from The Sax. Tot y \. c. 7 V*6uf and See, Sedes.] The 
place where merchants meet, in a city or town ot trade. 

TOlaTi Lat. Toilit quia to/Hi cautwn*'] A writ whereby a cauae de- 
pending in a Court- baron , is ta&tn and removed into the County 
Court, Old Nat. Br, 4. And as this writ removes the cause lo the 
County Court; so the writ Pone removcth a cause from thence into 
the Court of Common Pleas, Ssc. 

TOLTA, Wrong) rapine, extortion, any thing exacted or imposed 
contrary to right and justice. Pat. .48 //, 3. in Brady Hist. Eng. Jfi- 
fiend.fi. 235. 

TOMBS, Defacing of, in churches. See Monument. 
TOMIN, A weight of twelve grains used by goldsmiths and jew- 
ellers. 

TON, See Tun, 

TONGUE, CUTTING OUT OR DISABLING; See title MaU 

hem, 

TONNAGE, See Tunnagei Customs. 

TOP ANNUAL, is an annual rent out of a house built iu a burgh 
Scotch Diet. 

TO RCA RE, Boix-ft atritiare torcare; To comb and cleanse his 
oxen. Fit ta^ lib. 2, c. 75, 

TORRA, Sax, 7 or.] Amount or hill; as Glastonbury Torre. Chart, 
Abbut. 0iaeion* MS. ft* \ 14. So a variety of high hills in Derbyshire, 
are called Tor; but generally some epithet is prefixed, as Mam- 
tor, &c. 

TORT, from the Lat. Tortus ~\ A French word for injury or wrong; 
as, de son Tort demesne, in his own wrong. Cro. Refi.fol. 20, White's 
case. Wrong' or injury is properly called Tort t because it is wrested 
or crooked, and contrary to that which is right and straight. Co. Litt. 
Jot. 158. 

TORTFEASOR, Fr. Tortfaisettr.] A wrong -doer, a trespasser. 
TORTITIUM, A torch. Fleta. 

TORTURE, The Statute Law of England doth very seldom, and 
the Common Law doth never, inflict any punishment extending to 
lite or limb) unless upon the highest necessity: And the Constitution 
is an utter stranger to any arbitrary power of killing or maiming the 
Subject without the express Warrant of Law, Nulla* liber homo, 
says the Great Charter, (c- 29.) atiyuo modo dcstrualur y m\i fier le- 
gate judicium fiaHum sziorum uut fie r legem term ** Which wOL-ds, 
** Aliquo modo dc&truatur" according to Sir Edward Cohe^ (2 Imt. 
48.) include a prohibition not only of killing, and maiming, but also 
of torturing, (to which, our laws are strangers,) and of every oppres- 
sion by colour of an illegal authority. 

The Peine forte ei dure* formerly inflicted on prisoners standing 
mute, and which was the only species of punishment, in the nature 
«f Torture, allowed by the Common Law, is now repealed by atat< 12 
Geo, 3* 6. 20. See title Mute. 

The rack, or question, to extort a confession from criminals, is a 
practice of a different nature; the peine forte et dure having bees 
only used to compel a man to put himself upon his trial; that being 
a species of trial in itself. And the trial by rack is utterly unknown to 
the Law oi England, See Ruihw. Colt, \, 638? 4 Comm, c* 25, 
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The Torture u us formerly applied in Scotland to discover crimes 
but in the daini ol" right this was declared to be contrary to Law; and 
by T Ah* c. 31. § 5, it was expressly prohibited. 

TOT J ES QUOTIES, As often as a thitlg shsll happen, bfc St&i 
1 9 Car. 2. r. 4. 

TOTTED, A good debt to the King, is by the foreign apposer or 
office r in the Exchequer noted for such by writing the word Tot to 
it: And that which is paid shall be Totted, — Tot fitcunfy regi debitur. 
Stats. 42 Ed. 3, c . 9: 1 Ed. 6. c\ ] 5. 

TOURNf See Turn. 

TOURNAMENTS; See Justs. 

TOUT TEMPS PRIST ET UNCORE EST, i. e- Always was, 
and is at present ready. Sec title Tender. 

TOWAGE, Towagium, Fr, Ttrwtge^ The towing or drawing; a 
ship or barge along the water by another ship or boat fastened to her; 
or by men or horses, &c. on land: It is also money which is given by 
bargemen to the owner of ground next a river where they tow a 
barge or other vessel. Pfac. Part. 18 Ed, I. 

TOWN, Q/tftidum, Ftffc] A walled place or borough: The old 
boroughs were First of all Towns; and upland Towns, which are not 
ruled and governed as boroughs* are but Towns, though inclosed 
■with walls. Pinch. 80. There ought to be in every Town a Constable, 
or Tithing-man; and it cannot be a Town unless it hath or had a 
church, with celebration of sacraments and burials, £JV, But if a Town 
is decayed so that it hath no houses left, yet it is a Town in Law. 1 
Inst. 1 15, Under the name of a Town, or Village, boroughs, and it is 
said, ciiies are contained; for every borough or city is a Town. See 
City, Where a murderer escapes un taken in a Town, in the day- 
time, the Town shall be amerced. Stat. 3 Hc?i. 7. c. 1, — A Township 
is answerable for felons 1 goods to the King, which may be seized by 
them. But by stat. 31 Ed. 3. c. 3. if it can allege any thing in dis- 
charge of itself, and by which another doth become chargeable, it 
shall be heard, and right administered. 

Tow-jf-CiERK, Ought not to be a Popish recusant convict. Stat* 3 
Jut:. 1; c. 5, — How to deliver a schedule of fines, Wd to the SherilT- 
And a duplicate in to the Court of Exchequer. Discharging or con- 
cealing an indictment liable to a forfeiture of treble the penaltv 
incurred by the original offence. Stat* 22 & 23 C. 2. c. 22. May be 
amerced by the Barons of the Exchequer; and which amercements 
arc leviable according to the usual practice. Stat. 3 Geo. I.e. 15 
§15. 

TRABARIjE, Little boats, so culled from their being made out of 
single beams, or pieces of timber cut hollow. Florence of Worcester^ 
flage G 18. 

TRABES in churches, were what we now call branches, made 
usually with brass, but formerly with iron. Covte/t. 

TR ACTUS, A trace by which horses in their gears draw a tart, 
plough, or waggon. Parvck, <Antiq. 549. 

TRADE, In general signification, is traffic or merchandize: Also 
a private art, and way of living. Trading with enemies is generally 
prohibited by positive statutes in time of war. See title Treason. 

It was formerly held that none of the King's subjects might trade 
to and with a nation of Infidels without the King's leave, because of 
the danger of relinquishing Christianity, And Sir Edward Coke said. 
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That lie bad seen a licence from one of our Kings, recking* That he, 
having a special trust and confidence that such a one. Ins subject, 
would not decline his faith and religion, licensed him to trade with 
Infidels, &c. 3 AWa. Abr. 33l< 

As to private Trades, at Common Law, none was prohibited to 
exercise any particular Trade, wherein lie hud not any skill or 
knowledge; and if he used it unskilfully, the party grieved might 
have his remedy against him by action on the case, &c. By aiat .5 
c. 4* a man must serve seven years' apprenticeship before he 
can set up any Trade; see title A/ifirmtice. An indictment on the 
me for exercising a Trade used at that lime in Great Britain, 
quashed; it should have been England, there being then no such 
kingdom as Great Britain. 1 Strange 552: 2 Strange 7&8t I I Hep. 53> 

If a bond or promise restrains the exercise of a Trade, though it 
be to a particular place only, if there was no consideration for it, it is 
void; it" there be a consideration, in such a case, it may be £ood: But 
if the restraint be general throughout England, although there be a 
consideration, it will be void. 2 LUt. Abr. 179: Lord Raym. 1436; £ 
Strange T39: see title Bond. 

Frequent acts are passed to enable soldiers and sailors, having 
served J lis Majesty for certain terms, to exercise any Trades in 
Great Jirifain, though not regularly bred to them, or free of corpora- 
tions or companies. Sec titles JVaityi Soldiers, Traders, debts from* 
See title Executor*. 

TKAGA, A waggon without wheels; Mon. Ang. i, 851. 

TRAILS ASTON? See Justices of IraU&atim 

TRAITORS; See Trefaon. 

TRANSCRIPT, Is the copy of any original writings or deed, c?V. 
where it i.i wriuui over a^-aiu, or exempjiiied; *(*tt> 34 3j JA-n. tS. 
C. 14- 

Tk\S5CRirTO PEDIS FTXIS LEV ATI MU TENDO IN C A NCELL ARI AM, 

A writ for certifying the foot of a fine levied before Justices in eyre, 
&c. into the Chancery. Erg. Orig. C69. 

Transchiito Recognitions f a c tje coram Justiciar us iti- 
xerantiuus, &c. an old w Tit to certify a recognizance taken by jllff- 
tices in eyre, Eeg. Grig. 152. 

TRANSGRESSIONE, A Writ or action of trespass, according to 
Fitzherhvrt. 

TRANSIRE, from 7Va »*«."] Is used for a warrant from the cus- 
tom-house to let pass. Stat. 14 Car. 2. e. 11. 

TRANSITORY, Is the opposite to local. Transitory actions are 
those that may be laid in any county or place; such as personal 
action of trespass, bV, See titles Action; Venue. 

TRANSLATION, Translation In the common sense of the word, 
signifies a version out of one language into another; but, in a more 
confined acceptation, it denotes the removing from one place to 
another: So the removal of a bishop to another diocese, Ifc is called 1 
translating; and such a bishop writes not, anno count crationie, but 
anno Translations naMtfi &c. A bishop translated is not consecrated 
tie jiqvu; for a consecration is like an ordination, it is an indelible 
character, and holds good for ever. 3 Satk. 72. Rut the bishop is to 
be a-iiew elected, bV. J Sulk. 137. Sec title BisUofi. 

TRANSPORTATION, The banishing or sending away a crimi- 
nal into anodier country. 
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It is said, that exile was first introduced as a punishment by the 
Legislature in the 39th year of Queen Elizabeth, when a statute 
(stat. 39 Etiz. t\ 4.) enacted, that such rogues as were dangerous to 
the inferior people, should be banished the realm. Barr. -dnt, Stat, 
445 (5 Ediv.) And that the first statute in which the word Trans* 
/lartation is used, is ittat. IB Car. 2. c. 3. which gives a power to the 
judges, at their discretion, either to execute or transport to America 
ior life, the moss-troopers of Cumberland and Northumberland. 2 
Woodd. 4^8. This statute was made perpetual by ntat r 31 Geo. 2. c. 
42. This is, perhaps, the only instance in which the legislature has 
extended the term of transportation beyond fourteen years. I Comm. 

Cm l + ISJF| «■ 

Transportation was first brought into general use as a punishment 
anno 1718, by 0at. 4 Geo. I.e. II; continued by trat. 6 Geo. J. ft 23, 
which statute allowed the court a discretionary power to order felons, 
who were by law entitled to their clergy, to be trans polled to the 
American plantations. See this Diet, title Clekgy, Benejit of. 

By these statutes the persons contracting for the transportation of 
convicts to the colonies, or their assigns, had an interest in the ser- 
Wce of each, for seven or fourteen years* according to the term of 
transportation. 

Returning from transportation, or being at large in Great Britain 
before the expiration of the term for which an offender is ordered to 
be transported, or Jus agreed to transport himself, is felony without 
benefit of clergy, in all cases; as is also the assisting a felon to escape 
from such as are conveying him to the port of transportation. See 
stats* 4 Geo. I.e. 11: 6 Geo* 1 . r. 2": 16 Geo. 2. e. 1 5: S Geto. 3* c. \5i 
24 Geo. 3. st. 2. c. 56. 

To persons capitally convictc-cl the King frequently offers a pardon 
upon condition ot their being transported for life. Many have at first 
rejected this gracious offer: and there were one or two instances of 
pesons so desperate as to persist in the refusal* and who, in con- 
sequence, suffered the execution of their sentence. This evil setms 
to be intended to be obviated by &tat. 24 Geo. 3. $1, 2. 56. § 1: 31 
Geo. 3. c. 46. § 7. under the latter of which, all convicts sentenced to 
transportation, may be kept to hard labour from the time of their 
sentence, till they are transported; and that time is to be reckoned in 
part discharge of their transportation. See also the state* 24 G, 3, c r 
.16: 34 G. 3. c. 60. as to removing such offenders to temporary place* 
of confinement, — These are temporary actsj continued by various 
acts, and now in force, till 25 March 1813. 

The ay stem of transportation to the America** colonies continued 
for fifty -six years; during which period} and until the commencement 
of the American war in IT 75, great numbers of felons were sent, 
chielly to the province of Matylana\ The rigid discipline which the 
colonial laws authorized the musters to exercise over the servants, 
joined to the prospects which agricultural pursuits, after some ex- 
perience, held out to these convicts, tended to reform the chief part; 
who, after the expiration of their servitude, mingled in the society of 
the country j. under circumstances highly beneficial to themselves, 
lit id even to the colony* Trcati&t on the Police of the Mftrxtflplis, 

The convicts bavin* accumulated greatly in the year 1776, and 
the intercourse with America being then shut up, it became indis- 
pensably necessary to resort to some other expedient? and in the 
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choice of difficulties the system of the Bulks was suggested, and first 
adopted under the authority of a statute, 1 6 Geo, 3. 

The legislature* uncertain with regard to the success of this new 
species of punishment, and wishing to make other experiments, by 
an act of the same session empowered the justices of every county in 
EngtamI, to prepare houses of correction for the reception of convicts 
under sentence of death, to whom His Majesty should extend his 
royal mercy* to be kept at hard labour far a term not exceeding ten 
years. The same act, among many other excellent regulations, order- 
ed the convicts to be kept separate, and not allowed to mix with any 
offenders convicted of crimes less than larceny; and that they should 
be fed with coarse, inferior food, water, and small beer, and clothed 
at the public expense; without permission to have any other iood : 
drink, or clothing than that allowed by the act, under certain penal- 
ties — As an encouragement to these delinquents, while such as re- 
fused to work were to receive corporal pnnishmcnts, those who 
behaved well, had not only the prospect held out of the period of 
their confinement being shortened, but they were also to receive 
decent clothes, and a sum of money not less than 40*. nor more than 
5/. when discharged. Stat. 16 Geo. 3* c . 43. 

This very salutary act was followed up three years afterwards by 
another statute; viz. stat. 19 Ceo. 3. c. 74: 'Which has been continued 
by various subsequent acts; the last, 46 (?. 3. c. 28, to 25 March 1813. 
This act had two very important objects in view. 

The fir^t Wii* to erect in some convenient common or waste ground 
in Middirzfx, /lj^ct, Kent, or &urri> t two large Pvtifu'c?itiunj Hou&cji; 
one for 600 male, the other for 300 female convicts; with proper of- 
fices, gardens, &c. The expense to be paid by government, and His 
Majesty to appoint a committee of three persons to regulate the 
establishment, under the control of the justices of peace, and judges 
of assize; with power to appoint officers with salaries, to l>e paid out 
of the profits of the work to be performed by the convicts.- — In these 
penitentiary houses, pcr^ns convicted of transportable offences were 
to be confined to hard labour, in the proportion of five years' labour to 
seven years* Transportation, and not exceeding seven years' hdwur in 
lieu of fourteen years* Transportation. The number of convicts lo be 
sent from the circuits, or the metropolis, being limited accordingly. 
These convicts were to be employed in works of the most servile 
kind, and such as were least liable to be spoiled by ignorance, ne- 
glect, or obstinacy, viz, treading in a wheel for moving machinery; 
drawing in a capstan for turning a mill; sawing stone; polishing 
marble; beating hemp; rasping logwood; making' cordage; picking 
oakum; weaving sacks; making nets, &c. The food and drink of the 
offenders to be bread and coarse meat, with water or small beer, and 
their olothmg to be uniform, with badges affixed. Other rules were 
also to be established under the direction of the committee, who 
were to attend every fortnight, and to have power to reward the dili- 
gent with a part of their earnings; and when an offender was dis- 
charged, he was to have decent clothing, and from 20*. to 3/, in 
money. 

The Second purpose of this act (and which is the only part of it 
that has ever been curried into effect) regards the continuation of the 
system of T/ir Hulks. 
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It declares, that for the more effectual punishment of atrocious 
male offenders iiablc to be transported, the court jtray ortler such con- 
victs as are of proper age, and free from bodily infirmity, to be pu- 
nished by being kept on board ships or vessels, and employed in hard 
labour, in raising $ai:d, soil* and gravel, and cleansing- the river 
T^ameti or any other river or port approved of by the privy council; 
or in any other works upon the banks or shores of the same, Under 
the direction of superititendants approved of by the justices, lor a 
term not less than one ft*r, nor mote than five; except any offender 
be liable to Transportation for fourteen years, in which tune nis pn- 
n is h metre may be commuted for seven years on hoard the hulks; the 
mode of feeding* clothing, and discipline, similar to that already ex- 
plained, is established, and on discharge the convicts are to receive 
from 20 s, to Sf. according to circumstances. 

The concluding part of the act obliges the governors and superin- 
tendents of the two establishments, to make annual returns to the 
court of king's bench; and also authorises His Majesty to appoint Jfc- 
s/wefors of the penitentiary houses, of the hulks, and of all the other 
gaols and places of criminal confinement in London and Middlrsejc; 
these inspectors personally to visit every such place of" confinement 
3,t least once in three months, to examine into the particulars of each, 
and to make a return tn the court of king's bench of the stale of the 
buildings, the conduct of the officers* treatment of the prisoners, State 
of their earnings and cxpences; and to follow up this by a report to 
both houses of Parliament at the beginning of each session. It is be* 
Jicved, that the yearly report to the court of Kind's Bench by the su- 
perintendent of the hulks, is the only part of the act that is in any 
degree punctually complied with. 

It is much to be lamented, that neither of these statutes, so far as 
regarded Penitentiary //ows^*, which seemed to hold out so fi.ir a 
prospect of employing convicts, in pursuits connected with productive 
labour, and ultimate reformation, without sending them out of the 
kingdom, have been carried effectively into execution; for in the year 
1781, the system of Transportation was again revived; by an act winch 
empowers the court* before whom a felon shall be convicted, to order 
the prisoner to he transported beyond seas, either within His Majes- 
ty's dominions, or elsewhere: and his service to be assigned to the 
contractor who shall undertake such Transportation. Slat. 24- Geo. 3* 
&t< 2. c. 56. 

The same act continues the system of the hulks for a further 
length of time, by directing the removal of convicts under sentence 
of death, and reprieved by His Majesty* and also such as are under 
sentence of Transportation* (being free from infectious disorders,) to 
other places of confinement, either inland, or on board of any ship or 
vessel in the river Thames, or any other navigable river; Eind to con- 
tinue them so confined, until transported according to law, or until 
the expiration of the term of the sentence should otherwise entitle 
them to their liberty. 

The plan of Transportation, through the medium of the contrac- 
tors, (although some felons were sent to Africa,) does not appear to 
have answered; from the great difficulty of finding any situation since 
the independence of ,4meriea* v, here the services of convict* could 



TRAVERSE. 



251 



be rendered productive or profitable to merchants who would under' 
take to transport them. Hence arose the idea of making an establish- 
ment for these outcasts of society on the eastern coast of At™ South 
Walca^ more generally known by the name of Botany Bay y from a 
bay on the coast so named by Captain Cook, and where the first 
convicts were landed; to which remote region it was at length de- 
termined to transport atrocious offenders. Accordingly, in the year 
1787, an act passed authorising the establishment of a court of judi- 
cature for the trial of offenders who should be transported thither. — 
Stat. 27 Geo, 3. r. 2. 

An act of the following year empowered His Majesty, under his 
sign manuals to authorise any person to make contracts for the trans* 
portation of offenders; and to direct to whom security should he given 
for the due performance of the contract. Stat. 2ii Geo, 3. c. 24. 

By a subsequent act, the governor of the settlement may remit the 
punishment of offenders there; and on a certificate from him, their 
names shall be inserted in the next general pardon, Stat . 30 Geo. 3. 
c. 47. 

Under these various legislative regulations, the two systems of 
punishments, namely, the Huiks, and Transportation^ are now regu- 
lated. 

Transportation, Of goods and merchandise) is allowed or pro- 
hibited, in many cases by statute, for the advantage of trade. See title 
Navigation jiets* 

TRANSUBSTANTIAT10N, l^amubstantiatio.] Is a converting 
into another substance: To transubstantiate, L e. Qutd/tiam in aiiam 
subatantiam convert ere. Litt. Dht. A declaration against the doctrine 
of Transubstantiation maintained by the church of Rome is required 
by the stat. 30 Car. 2. sfc 2. r. I. See title leftists. 

TRANSUMPTS, is a summons, wherein the complamer demands, 
that his rights to such and such lands should be exhibited, and copies 
judicially to be taken of them, and these to be declared authentic 
Transumpts, and sufficient for the security of the pursuer. Scotch 
Diet, 

TRAVELLERS; See title Luis and Innkeepers. 

THAVERSE, from Fr. Traverser.] Is used in Law for the deny> 
ing of some matter of fact, alleged to be done, in a declaration or 
pleadings; upon which the other side comes and affirms that it was 
done; aud this makes a single and good issue for the cause to pro- 
ceed to trial. The formal words of a Traverse arc in our French Sans 
eeO) in Latin Absque hoc % and in English without t/mt t that such a 
tlung was done or not, &c. Kitch. 217; West. Symb./tar. 2 t See title 
P trading L ?. 

A Plea will be ill, which neither traverseth, nor confesseth thtt 
plaintiff's title, he. And every matter in fact, alleged by the plain* 
tiff, may be traversed by the defendant, but not matter of Jaw, or 
where U is part matter of law and part matter of fact: nor may a re- 
cofd be traversed which is not to be tried by a Jury. And if a matter 
be expressly pleaded in the affirmative, which is expressly answered 
in the negative, no Traverse is necessary, there being a sufficient 
issue joined: also where the defendant hath given a particular answer 
In his plea, to all the material matters contained in the declaration 

Vor,.Vf.. 2K 
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he need not take a Traverse; for when the thing is answered, thcrs 
needs tio furtnei -denial. Cro, Eiit.lSS; Yviv. \73. 1 9 J. 195: 2 Mod- 
Si, 

Any fact which appears to be material is traversable, though it he 
only on suggestion; as m prohibition, a suggestion of a refusal by the 
Spiritual Court, of a plea (which ought to be allowed) in a suit there 
for tithes, ov other matter of their cognizance, is traversable; other- 
wise their jurisdiction might in any case be taken aw T ay by such sug- 
gestion. 2 Co, 45, a. So any surmise which takes away ihc jurisuic- 
tion of the Conn is traversable- Cm. Jiiiz. 511. But Traverse of a 
thing, not necessary to be alleged, is had. Oo* Car. 328. bo of mat- 
ter of mere supposal, or inducement. Com. Dig, title Pleading* (G. 
13, 14.) 

As one Traverse is enough to make a perfect issue, a Traverse 
cannot be regularly taken upon a Traverse, if it is well taken to the 
Tnate rial point, and goes, to the substance of the action; but where the 
first Traverse is not well taken, nor penitent to the matter, there, to 
that which was sufficiently confessed and avoided before, the other 
party may well lake a Traverse after such immaterial Traverse taken 
before^ And if special matter alleged in a foreign eounty in the de- 
fendant's pie:- be false, the plaintiff' may maintain his action, and tra- 
verse that special matter; and in such case a Traverse on a Traverse 
hath been adjudged good: but a Traverse after a Traverse may be al* 
lowed; as in trespass in such a eouuty> defendant pleads a concord for 
trespass in every other county, and traverses the county; the plaintiff 
may join issue on the county, or traverse the concord. 1 Inst. 282, b: 
Mo. 428: 1 Saund. 32; Po/iA. 10 \. 

These rules are to be observed in Traverses: L The Traverse of 
a thing not immediately alleged, vitiates a good bar. 2. Nothing 
must be traversed but what is expressly alleged* Surplusage in a 
plea doth not in force a Traverse. 4. It must be always made to the 
substantial part of the title. 5. Where an act may indifferently be in- 
tended to be at one day or another, there the day is not traversable. 
6< In action of trespass, generally the day is not material; though, if a 
matter be to be done upon a particular rhv, there it is material.and tra- 
versable. 2 flail. Reft. 37: 1 Moil. fttft, Yrtv. !32: 2 Lilt. Jbr. 313. 
If the parties have agreed on the day for a thing to he done, the T ra- 
ve tse of the day is material: hut where they are not agreed on the 
day it is other wise; and though 'tis proved to be done on another clay, 
'tis sufficient- Palm. 280. 

Where a traverse goes to the matter of a plea, &c. all that went be- 
fore is waived by the Traverse; and if the Traverse goes to the time 
only, it is not waived. 2 Salk* 642, — In action of trespass, a particular 
place and time were laid in the declaration, and in the pica there w r as 
a Traverse as to the place, bet not as to time: On averment that it 
was eadem transgression the plea was held good* 3 Lev. 227: 2 Lutiv. 
1452 Where a plea in justification of a thing is not local, a Traverse 
of the place is wrong* 2 Mod. 270. 

The substance and body of a plea must he traversed. Hob. 232.— 
But a Traverse that a person died seised of land in fee modo & for- 
ttttt as the defendant taau declared, was adjudged good. Hutt. 123.— A 
lord and tenant differ in the services, there the tenure and not the 
<vi>.iu shall be traversed; but if they agree in the sen icc^ the <ehrr« 
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and not the tenure is traversable; and it is a general rule, that the te- 
nant shall never traverse the seisin of the services without admitting 
the tenure. More/: 1 16.- — That which is not material nor traversable, 
is not admitted when it is alleged, and not traversed . 2 Sail. 36T. — 
Bat the omitting a Traverse where it is necessary, is a matter of sub- 
stance . 2 Mod. 60. And a Traverse of a debt is ill when a pWrtnisc 
is the ground of the action; which ought to be traversed, and not the 
debt. Leon. Zb-l, 

A Traverse should have an inducement to make it relate to the 
foregoing matter. And 'tis no good pica for the plaintiff to reply, 
that a man is alive who is alleged to be duad, without traversing 
that he is not dead. fySetlk. It *is said thai where a Traverse absque 
hoc comprizes the whole matter generally, it may conclude & 4t hoe 
pon, sr au/ier fwtriam-; but when it traverses a particular matter, the 
conclusion ought to be with an averment, kc- I Sulk. 4. That it ought 
not to conclude to the country, for it is in the negative. See 2 Mod. 
203. 

Traverse may be in an answer in Chancery, replication, &c In an 
action upon a bail-bond the arrest is not traversable. 1 Strange 444.^* 
Traverse of a seisin in Ice is ill, where a less estate would he suffi- 
cient. 2 Strange 8 1 8. Where the party confesses and avoids, Vic ought 
not to traverse. Hut it may be passed over and issue taken upon the 
Traverse, 2 Strange 837- 

Default of Traverse where the plaintiff has not fully confessed and 
avoided, is only form, and aided on a general demurrer: And by stat, 
4 c^ 1 5 Afpn, c. 16. no exception shall be for an immaterial Traverse, 
unless shewn for cause of demurrer. But defect of a Traverse when 
there are two affirmatives, is not aided on a general demurrer; for by 
default of an issue the right cannot appear to the Court. So if a Tra- 
verse be necessary to make a good bar, the omission will be fatal on 
a general demurrer, And if the replication does not traverse the mat- 
ter of the bar, which is not fully confessed and avoided, the defendant 
shall not be aided on a general demurrer. Com. Dig. title Pleading, 
(G. 22.) See titles Pleading; TrctftiM, 

In AVERSE of an Indictmrtit or Presentment, The taking" issue Upon, 
and contradicting or denying some chief point of it: as in a Present- 
ment against a person for a highway overflowed with water, for de- 
fault of scouring a ditch, ice. be may traverse the matter, that there 
is no highway, or that the ditch is sufficiently s coined; or otherwise 
traverse the cause, viz. That he hath not the land, or he and they 
whose estate, Sate have not used to scour the ditch. Lamb. Eiren. 521: 
Book Kntr, See title T rial. 

Traveesb of an Officer, is the proving that an inquisition made 
oi lands or goods by the cscheator, is defective and untruly made- 
See title Inquest of Office, No person shall traverse an Office, unless 
ike can make to himself a good right and title; and if one be admitted 
to traverse an Office, this admission of the party to the Traverse, doth 
suppose the title to be in him, or else he had no cause of Traverse 
VaugK. 641: 2 IAU. Jbr. 590, 5 oi. The Traverse of an inquisition for 
ihc King is to be considered as a debt, and the prosecutor may cam 
down the record. 2 Strange 1208. 

TRAVERSUM, A ferry. Mon. Angl. ii, 1002. 

Tft AWLERMEN, A kind of fishermen oh the river Thames^ who 
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used unlawful arts and engines to destroy fish; of these some were 
termed Tincktrtnen, others Hebberme rc, and Tr&wierraen, &c, And 
hence comes to trow I or trawl for pikes. Stow** Surv. Lond. page 19. 

TRAYFB ASTON; See title Justices of TraUba*ton. See copies 
of several commissions grunted to them by Edward the First) in 
S/iel wail's Glossary x>crbo TrayLbaxton. Edward the First, in his thir* 
ty-second year, sends out a new writ of inquisition called Traitbaaton y 
against intruders on other men's lands, who, to oppress their right 
owner, would make over their lands to great men; against batterers 
hired to beat men, breakers of the peace, ravbhers, incendiaries, 
murderers? fighters, false assizors, and other such malefactors; which 
inquisition was so strictly executed, and such fines taken, that it 
brought in great treasure to the King, ChonfoL 111. See Plac. Par* 
liawmturia, fat. 211, £5*280 4 lust. 186, In a Parliament, 1 Pic. li- 
the Commons of England petitioned the Khigi that no commission of 
Eyre or Tray] has ton, might he issued during the war 3 or for twenty 
years to come. Rot. Pari. 1 P. 2. 

TRAYTOR, Traditor, Proditor,] A State offender, Betrayer, &c. 
See Treason. 

TRAYTEROUS, Pcrfdiosu*.] Treacherous, or full of disloyalty. 
hat. Lata Diet. 

Traytekdus position, of taking arms by the King's authority 
against his person, and those that are commissioned by him, is con- 
demned by the Mat. 14 Car. 2. e. 2. 

T. U. E. Tempore Negis Edivardi. These initial letters have this 
continual note of time in the Domesday Register where the valuation 
of manors is recounted, what it was in the time of Edward the Con- 
fessor; and what since the Conquest. Cowctl. 

TREASON'. 

From Vr. Trahir, to betray; Trabison, betraying, contracted into 
treason. Lat. Prodiiio.^ The crime of treachery and infidelity to our 
Lawful Sovereign. 

1. Of Treason generally; and by the Common X><2% previous to 

stat. 25 E, 3. st. 5. c, 2. 
IF Who may commit High Treason, 
III. Of High Treason^ under stat. 25 E. 5. St. 5. C. 2.; and stat. 36 
Geo. 3. c. 7. as explanatory thereof. 
X. Of compassing or imagining the Death of the King t Queen t or 
Heir Apparent. 

2. Levying tVar against the King in his realm* 

3- Adhering to the King's Enemies^ and giving them Md y in the 

Realm or elsewhere. 
4, The stat* 06 Geo< 3. C 7. as applying, directly or indirectly , to 

the above Branches of Treason. 
o* Slauing the King's Chancellor or Judges in the Execution of 

their offices. See also tit. Judges. 
6, Violating the Queen , thr King's eldest Daughter s or the Wife* 

of the Htir Apparent or eldest Son. 
T. Counterfeiting the King's Great or Privy SeaL • 
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8. Counterfeiting the King** Money, or bringing false Manny into 
the Kingdom, See also title Coin- 
IV. Of other Treasons^ by statute* subsequent to stat» 25 E. 3, 
V. Of the Proceedings end Judgment in Trials for High Tre.a- 

9071. 

1. The Indictment^ and Sjtefis previous. 

2. The Process and Regulations previous to Trial. 

3. The Trials and Judgment. 

I. Treason, in its very name, imports a betraying, treachery, ol 
breach of faith. Il therefore happens only between allies, saith the 
Mirror; for treason is indeed a general appellation* ifiade use of by 
the law, to denote not only offences against the King and Govern- 
ment, but also that accumulation of guilt which arises, whenever a 
superior reposes a confidence in a subject or inferior, between whom 
and himself there subsists a natural, civil, or even a spiritual rela- 
tion; and the inferior so abuses that confidence, so forgets the obli- 
gations of duty, subjection, and allegiance, as to destroy the life of any 
such superior or lord. This is looked upon as proceeding from the 
same principle of treachery in private lite, as would have urged him 
who harbours it to have conspired in public against his liege lord and 
sovereign; and therefore for a wife to kill her lord or husband, a ser- 
vant his lord or master, and an ecclesiastic his lord or ordinary; these, 
being breaches of the lower allegiance, of private and domestic faith, 
are denominated petit treasons. See title Petty Treason. — Jin t when 
disloyalty so rears its crest, as to attack even Majesty itself, it is 
called by way of eminent distinction high treason, silta Proditio; be- 
ing equivalent to the erinun Una Majeatatis of the Jiomansy as Glan- 
vi/le denominates it also in our English law, 4 Comm. c 6. 

The greatness of this offence of Treason and severity of the pun- 
ishment thereof, is upon two reasons; because the safety, peace, and 
tranquillity of the kingdom are highly concerned in the preservation 
of the person and government of the King; and therefore the laws 
have given all possible security thereto, under the severest penalties: 
And as the subjects have protection from the kins and his Jaws; so 
they are hound by their allegiance to he true and faithful to him, t 
Hale's Hist. P. C. 59, 

As this is the highest civil crime, which (considered as a member 
of the community) any man can possibly commit, it ought therefore 
to be the most precisely ascertained. For if the crime of high trea- 
son be indeterminate, this alone (says Montesquieu) is sufficient to 
make any government degenerate into arbitrary power. And yet, by 
the ant Sent common law, there was a great latitude left in the breast of 
the judges, to determine what was treason, or not so; whereby the 
creatures of tyrannical princes had opportunity to create abundance of 
constructive treasons; that is, to raise, by forced and arbitrary con- 
structions, offences into the crime and punishment of treason, which 
never were suspected to be such. Thus, in the reign of lid™. I., ap- 
pealing to the French courts, in opposition to the King's, was in parlia- 
ment solemnly adjudged high treason. 3 Inst. 7; I Hale 7"9j and this 
under the idea of subverting the realm. — Another charge; the ac- 
croacMng, or attempting to exercise, royal power, (a very uncertain 
charge,) wasj m the 21 ICrfw. III. held to be treason in a knight of 
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Hertfordshire^ who forcibly assaulted and detained one of the Ring's 
subjects till he paid him 90/,; a crime it must beowned, well deserv- 
ing erf punishment; but which seems to be of a complexion very dif- 
ferent from that of treason, i Hat. P. £ 80, Killing the King's fa- 
ther <, or brother, or even his messenger, has also fallen under the 
sami; denomination. Britt. c. 22: 1 Hazvk. P. C\ e. 17, § I. 13ut how* 
ever, to prevent the inconveniencics winch began to arise in £wg-- 
land from this multitude of constructive treasons, the *tat. 25 Edit}. 
S. si. 5. c. 2- was made; ivhidi defines what offences only for the fu- 
ture should be held to be Treason, See front \{\. 

Nothing can he construed to be Treason under this statute which 
is not literally specified therein; nor may the statute be construed by 
equity, because it is a declarative law, and one declaration ought not to 
be the declaration of another; besides, it was made to secure the sub- 
ject in his life* liberty, and estate, which by admitting constructions 
♦o be made of it, might destroy all. 1 Hawk. P. C. 34: 3 Satfn 3s 8< 

This statute after reciting that divers opinions having been, what 
cases should amount to High Treason, enacts and declares, that if a 
person doth compass or imagine the death of the Ring, Queen, or 
their eldest son and heir; or it' he do violate and deflower the King's 
wife or companion, or his eldest daughter unmarried, or the wife of 
the King's eldest son; or if he levy war against the King in his realm, 
or adhere to his enemies, give them aid and comfort in the realm, of 
elsewhere, and thereof be ftrobably (or proveably) attainted often 
deed; and if a man counterfeit the King's great or privy seal, or his 
money* or bring false money into the kingdom, like to the money of 
England, to make payment therewith in deceit of the King and his 
people; or if he kill the chancellor, treasurer, or any of the King's 
justices in cither Bench, justices of assise* &c being in their places, 
doing their offices; these cases are to be adjudged Treason. 

1L Every Svhject of Gnat Britain, whether ecclesiastical or 
lay, man or woman, if of the age of discretion, and of sane memory, 
may be guilty of High Treason. 1 Hawk. P. C. r. \ 7. § 4. Jf a mar* 
rkd woman commit High Treason, in the company of her husband, 
or by his command, she is punishable as if unmarried; for in a crime 
of such magnitude:, thu presumption of coercion by the husband is no 
excuse. 1 Hawk. P. C\c. 1, § Lis 1 Hal. P. C. 47.' A Soldier cannot 
justify by Lhe command of his superior officer, for, as the command 
is traitorous, so is the obedience. Keht, 13. Neither can a man jus- 
tifv, by acting as counsel. Kehj. 23* Madmen were heretofore pun- 
ished as T rafters, particularly by a tat. 33/7-8. r. 20: See title Idiots 
V.; but now they are not punishable* if the crime is committed dur- 
ing a total deprivation of reason, I //../, P. C< 37. And this has been 
confirmed in modern cases; though the frequency of attempts against 
the person and family of King (It-orgd III,, by persons actually or pre- 
tcndedly of that description, was extremely remarkable. 

The husband of a (queen regnant, as was King Ptebfemny commit 
High Treason. So may a queen consort against the King her bus- 
band. Such were the cases of queen ,dnnc BoU-ijne and Catharine No- 
nmyrf; For the queen is considered, in the eye of the Law, as a dis- 
tinct person, for many purposes. 3 /«sf, S. 

Aliens may com mi l Treason; for as there is a local protection on 
the King's pan, so there is a lot a! allegiance uu theirs. 7 Hep, 6* 
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There is no distinction, whether the alien's- sovereign is in amity or 
enmity with the crown of England, IF during his residence here, un- 
der the proiection of the crown, he does that which would constitute 
Treason in a natural burn subject, he may be dealt with as a traitor, 
1 HaL P< C. 60. So also if he resides here, after a proclamation of 
war; unless he openly removes himself, by passing to his own Prince, 
or publicly renounces the King of England's protection* which is 
analogous to a dipdatio^ or defiance; and then, under such circum- 
stances, he is considered as r.n enemy- 1 Hid* P. C. 92. Thus the 
marquis Dc Guiscard, a French papist, residing here, during a war, 
Under the protection of queen Anm^ was charged with holding atrai- 
terons correspondence w ith France. And two Portuguese were in* 
dieted and attainted of High Treason, for joining in a conspiracy with 
Dr + Loftrz to poison queen FAzzabvfh, 7 Ftp. 6: Dij. 1 44, 

If an alien, during a war with his native country, leaving his fami- 
ly and effects here, goes home, and adheres to the King's enemies, 
for the purpose of hostility, he is a Traitor; for he was settled here, 
and his family and effects are still under the King's protection, ] 
£alk> 46: 1 Ld\ Faym.H$2*. Font. 185, 136* In declarations of war, it 
has been frequently used to except, and take under the protection of 
the crown, such resident aliens as demean themselves dutifully, and 
neither assist or correspond with the enemy. In that case, they are 
upon the footing of aliens coming here by licence or safe conduct 
and are considered as alien friends. Fosf. 135. 

If an alien is charged with a breach of his natural allegiance, he 
may give alienage in evidence, for he is charged with a breach of 
that species of allegiance, w hich is not due from an alien. 4 St, Tr, 
699, 700. 

Alien merchants are protected by the statute staple, in case of a 
war. which provides, that they shall have convenient warning, by for- 
ty days proclamation, or eighty days in case of accident, to avoid the 
realm; during which time, they may be dealt with as traitors, for any 
treasonable act; if after that time they reside and trade here, as be ■ 
fore, they may be either treated as alien enemies, by the law of na- 
tions, or as Traitors, by the law of the land* 1 Hal. F. C\ 9o, 94. Sc^ 
Mag, Cart, e. 50: Stat'. 27 E. 3. if, 2. ce> X. 13. 17. 19,2U. 

Subjects of the King m open war or rebellion, arc not the King's 
enemies, but Traitors; and if a subject join with a foreign enemy, and 
come into England with him, if he he taken prisoner, he shall not 
be resumed or proceeded against as an enemy, but as a Traitor to 
the King: on the other hand, an enemy coming in open hostility into 
England, and taken, shall be either executed by martial law, or ran- 
somed; for he cannot be indicted of Treason, because he never was 
within the legiance of the King, 3 Jn*F< 11:7 Mtfl. 6, 7: 1 Hal. P. C 
100. 

A natural-born subject cannot abjure his allegiance, and transfer k 
to a foreign prince. Neither can any foreign prince, by naturalizing, or 
employing a subject of Great Britain^ dissolve the bond of allegiance 
between that subject and the crown. I Comm. 369. This was deter- 
mined, in the case of JEncas Mdcdonald t who was born in Great Bri 
tain, but educated from his early infancy in France} and being ap- 
pointed commissary of the French troops intended for Scotland, wa;i 
taken prisoner, tried, and found guiltv of High Tfeq&fti / j W. 6n; g 
Stat. Tri, 58 5. 
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It is a question, whether the general exemption oi ambassadors 
from the cognizance of the municipal tribunal* extends to Treason? 
On the one bawd, there is li positive breach oi local all entice; oo 
the other, an infringement of the privilege of personal inviolability, 
universally allowed by ihe taw of nations. Coke maintains, that if an 
ambassador connui a Treason, he loses the privilege and dignity of 
on ambassador, as unworthy of so high a place, and may be puuisned 
here, as any other private ahem and not remanded to his Sovereign, 
but of courtesy. 4- Inn. 153. Most writers agree that un ambassador, 
conspiring the death of the King, or raising a rebellion, may be 
punished with death, Hut it is doubted, whether he is obnoxious to 
punishment for bare conspiracies of this nature- I Roll. Rtfc, 185: I 

Hah ye, ur, 99. 

The bishop of Rouse, ambassador fix>m Alary queen of Sco/s., to 
Elizabfth, was committed to the 2PoWsrr, us a confederate with the 
duke of Norfolk) for correspo tiding; with the Xfianisli ministry, to in- 
vade the kingdom? he pleaded his privilege, and afterwards, having 
made a full confession, no criminal process was commenced. I Hal. 
P. C, 97: I St. TrL 105. But he was afterwards banished the coun- 
try. The S/iajihh ambassador for encouraging Treason, and the 
French ambassador for conspiring the same queen's death, were only 
reprimanded. Doctor Story was condemned and executed, but he 
was an Engii&hMo* by biith, and therefore could never shake off his 
natural allegiance. Dyer 298. 500: 3 Hi. Tri. 775. 

From this view we may collect, that the right of proceeding against 
ambassadors for Treason, in the ord inary course of justice, has been 
waived, from motives of policy and prudence: and that they have sel- 
dom been proceeded against further than by imprisonment, seizing 
their papers, and sending them home in custody. As was done in the 
case of count Gyth-nberg- the Swedish minister in Gtorge the se- 
cond's time. Post. JS7\ See 1 Comm. 354 ; Ward's Law of ^\ r aiions t 
where this subject is fully treated. 

IlL I. The first Treason described by the 25 E. 2 ■, et, 5. c. 2. 
is, u When a man doth compass or imagine the death of our lord the 
King, of our lady his queen, or of their eldest son and heir," — Under 
this description it is held that a queen regnant (such as queen FJiza^ 
bf.k or queen Annv) is within the words oi the act, being invested 
with royal power, and entitled to the allegiance of her subjects. 1 
Hal. P. C. lot: — But the husband of such a queen is not comprised 
within these words, and therefore no Treason can be committed 
against him, 3 Imt. 7: 1 Hal P. C. 106, 

Though the compassing the death of the queen consort be Trea- 
son, this must be intended during the marriage; for it doth not ex- 
tend to a queen dowager. And the eldest son and heir of the King, 
that is living, is Intended by the said act, though he was not the first 
Son; but if the heir apparent to the crown be a collateral heir, he is 
not within the statute; nor is a conspiracy against such collateral heir, 
Treason by this act. o lust 8. 

At common hnv, Compassing the death oi any of the King's chil- 
dren, and declaring it by overt act, was tdkento be Treason; though 
bv this statute it is restrained to the eldesi son and heir. 1 Hal. P. C. 
125. 

The King, intended by the act, is the King in posse sbion, without 
any respect to his title; for it is held, that a King de facto and not dc 
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jure, or in other words an Usurper that hath got possession of the 
throne, is a King within the meaning of the statute; as there is a tem- 
porary allegiance due to him for his administration of the govern- 
ment, and temporary protection of ihe public; and therefore Trea- 
son see mm it ted a gainst Henry VI. wcie punished under Edivard IV. t 
though all the line of Lancaster had been previously declared usur- 
pers by act of parliament. Hut the most rightful heir of the crown, 
or King de jure and not de fac/Oy who hath never had plenary pos- 
session of the throne, as was the case of the house of York during 
the three reigns of the line of Lancaster, is not a King within this 
statute, against whom Treasons may be com milled. 3 [nut, 7: 1 HaL 
P. C: 104> And a very sensible writer on the Crown-Law carries the 
point of possession so far, that he holds, that a King out of posses- 
sion is so far from having any right to our allegiance, by any other 
title which he may set up against :he King in being, that we are 
bound by the duty of our allegiance to resist him* A doctrine which 
he grounds upon the suit. \ I Hen. 7. c. 1 . which is declaratory of the 
common law, and pronounces all subjects excused from any penalty, 
or forfeiture, who do assist and oliey a King de facto, I Hawk. P< C. 
c. 17. 14—18. But this seems, says BlaclketonCt to be confounding 
all notions of right and wrong; and the consequence would be, that 
when Cromweti had murdered the elder Charles* and usurped the 
po wer, (though not the name) of King, the people were bound in duty 
to hinder the son's restoration: And were a foreign King to invade 
this kingdom, and by any means to get possession of the crown, (a 
term, by the way, of very loose and indistinct signification,) the sub- 
ject would be bound by his allegiance to fight for his natural prince 
to-day i and by the same duty of allegiance to fight against him to-mor- 
row. The true distinction seems to be, thai the statute of Henry VII. 
does by no means command any opposition to a King de jure; but ex- 
cuses the Obedience paid to a King de facto. When, therefore, an usur- 
per is in possession, the subject is excused and justified in obeying 
and giving him assistance; Otherwise, under an usurpation* no man 
could be safe, if the lawful prince had a ritrbt to hang him for obe- 
dience to the powers in being, as the usurper would certainly do for 
disobedience. Nay, farther* as the mass of people are imperfect judges 
of title, of which in all cases possession is firhrta facie evidence, the 
law compels no man to yield obedience to that prince, whose right is 
by want of possession rendered uncertain and disputable, till provi- 
dence shall think fit to interpose in his favour, and decide the ambi- 
guous claim: And therefore, till he is entitled to such allegiance by 
possession, no Treason can be committed against him. Lastly, a King 
who has resigned his crown, such resignation being admitted and ra* 
lined in parliament, is, according to Hate, no longer the object of Trea- 
son. 1 Hat. P. C f 104. And the same reason holds, in case a King 
abdicates the government; or, by actions subversive of the constitu- 
tion, virtually renounces the authority which he claims by that very 
constitution: Since, when the fact of abdication is once established, 
and determined by the proper judges, the consequence necessarily 
follows* that the throne is thereby vacant, and he is no longer King, 
4 Comm. c, 6. 

Let us next see, what is compassing or imagining the death of the 
King, fitc. These are synonymous terms; the word com / 'tax* signify- 
ing the purpose or design of the mind or with and not. as in common 

Vol. VI. ?L 
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speech, the carrying such design into effect. I Hal. P< C. 107. And 
therefore, it has been held, that an accidental stroke, which may mor- 
tally wound the sovereign, fur infortunium , without any traitorous in- 
tent, is no Treason; as was the case of Sir Waiter Tyrrcl, who, by 
the command of King William Rufui, shooting at a hart, the arrow 
glanced against a tree, and killed the King upon the spot. 3 In$t. 6. 
but, as this compassing or imagination is an act of the mind, it can- 
not possibly fall under any judicial cognizance, unless it be demon- 
strated by some overt (i. e. open) act; and therefore it is necessary 
that there appear an open or overt act of a more full and explicit na- 
ture, to convict the Traitor upon, The statute expressly requires, 
that the accused " Be thereof, upon sufficient proof, attainted of some 
open act, by men of his own condition/' Thus, to provide weapons 
or ammunition for the purpose of killing the King, is held to be a 
palpable overt act of Treason, in imagining his death- 3 Inst. 12. To 
conspire to imprison the King by force, and move towards it by as- 
sembling company, is an overt act of compassing the King's death; 
for ail force, used to the person oi the King, in its consequence may 
tend to his death, and is a strong presumption of something worse 
intended than the present force by such as have so far thrown off 
their boundeti duty to their Sovereign; it being an old observation, 
that there is generally but a short interval between the prisons and 
the graves of Princes. 1 Hal. P. C. 109. There is no question, also, 
but that taking any measures to render such treasonable purposes 
effectual, as assembling and consulting on the means to kill the King, 
is a sufficient overt act of High Treason* 1 Hawk. H. C. c. 17, § 51; 
1 Hal. P.C\U9. 

Mr. Justice Foster lays down generally, that the care the law hath 
taken for the personal safety of the King, is not confined Lo actions or 
attempts of the more flagitious kind, to assassination or poison, or 
other attempts immediately and directly aimed at his life: It is ex- 
tended to every thing wilfully and deliberately done or attempted, 
whereby his life may 6<? endangered. Post, 195. 

Lt hath been adjudged, that he who intended by force to pre scribe- 
laws to the King, and to restrain him of his power, doth intend tode* 
prive him of his Crown and life; that if a man be ignorant of the in- 
tention of those who take up arms against #ie King, il he join in any 
action with them, he is guilty of Treason; and that the law coustru- 
eth every rebellion to be a plot against the King's life, and a depos- 
ing him, because a rebel would not suffer that King to reign and live, 
who will punish him for rebellion. Moor SSps 2 Xatk. 63. 

How far mere words, spoken by an individual, and not relative to 
any treasonable act or design then in agitation, shall amount to trea- 
son, has been formerly matter of doubt. Two instances occurred in 
the reign of Uttivard IW of persons executed for treasonable words: 
The one a citizen of London, who said he would make his Son Heir 
ot the Crown, being the sign of the house in which he lived; the other 
a gentleman, whose favourite Buck the King killed in hunting, where- 
upon, he wished it, horns and all, in the King's belly. These were 
esteemed hard cases; and the Chief Justice Markkam rather chose 
to leave his place than assent to the latter judgment. I Hal. P- C\ 
J IS. 

It v.' a s resoh ed in the trial of the Regicides, that though a man can- 
not be indicted of High Treason foe words only, yet if he he indicted 
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for compassing the King's death, these words may be laid as an overt 
act, to prove that he compassed the death of the King; and to support 
this opinion, the case of a person was cited who was indicted of Trea- 
son, anno 9 Car. I., for that he, being the King's Subject at Lisbon, 
used these words: " I will kill the King, (innuendo King Charles,) if 
I may come to him;" and afterwards he came into England for that 
purpose; and two merchants proving that he spoke the words, for 
that his traitorous intent, and the wicked imagination of his heart was 
declared by these words, it was held to be High Treason by the Com- 
mon Law, and within the statute of the 25 &d. 3. c. 2: Cro. Car. 242: 
1 Lev. 57. 

Hut now it seems clearly to be agreed* that, by the Common Law, 
and the statute of Edward III., words spoken amount only ton High 
Mtsdcmesnor, and no Treason; Tor they may be spoken in heat, with- 
out any intention; or be mistaken, perverted, or misremembered by 
the hearers; their meaning depends always on their connexion with 
other words, and things; they may signify differently even according 
to the tone of voice with which they are delivered; and sometimes si- 
lence itself is more expressive than any discourse. As therefore there 
can be nothing more equivocal and ambiguous than words, it would 
indeed be unreasonable to make them amount to High Treason* And 
accordingly, in 4 Car. L on a reference to all the Judges, concerning 
some very atrocious words spoken by one Pi/m- f they certified to the 
King, " That though the words were as wicked as might be, yet they 
were no Treason; lor, unless it be by some particular statute, no words 
will be Treason." Cro. Car. 125, See I Nat Pi C. ILL — 120; 3 12 — 
322: Foet. 196. — 207. From which authorities it may be concluded, 
that bare words are not overt acts of Treason, unless uttered in con- 
templation of some traiterous purpose actually on foot or intended; 
and in prosecution of it; As if they are attended or followed by a con- 
sultation, meeting, or any act, then they will he evidence, or a confes- 
sion of the intent of such meeting, consultation, or act. 

Ever since the Revolution, it has been the constant practice, where 
a person, by treasonable discourses, has manifested a design to mur- 
dcr or depose the King, to convict him upon such evidence. And 
Chief Justice Holt was of opinion, that express words were not neces- 
sary to convict a man of High Treason; hut if, from the tenor of Ins 
discourse, the Jury were satisfied he was engaged in a design against 
the King's life, this was sufficient to convict the prisoner. I State 
Trials 172. 

If the words be set down in writing, it argues more deliberate in- 
tention; and it has been held that writing is an overt act ol Treason; 
for seriberc est agere. But even in this case the bare words are not 
the Treason, but the* deliberate act of writing them. And such writ- 
ing, though unpublished, has in some arbitrary reigns convicted its 
author of Treason; particularly in the cases of one P enchant y a cler- 
gyman, for treasonable passages in a sermon never preached; and of 
Algernon Sydney, for some papers found in his closet; which, had they 
been plainly relative to any previous formed design for dethroning or 
murdering the King, might doubtless have been properly read inevi 
dence as overt acts of that Treason, which was specially laid in the 
indictment, Foster 198. But being merely speculative, without any 
intention (so far as appeared) of making any public use of them, th 
:onvicting the authors of Treason upon such an insufficient foundu- 
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dan has been universally disapproved. PcacAam was therefore pardon- 
ed; and though Sydney indeed was executed, yet it was vo the gene- 
ral discontent of the Nation; ami his attainder was after ward * reversed 
by Parliament. There was then no manner of doubt, but that the 
publication of such a treasonable w t iling was a sufficient overt aci of 
Treason at the Common Law; though, of late, even that has been 
questioned. \ Hal. P. C. 118; I Hawk. P. C. c. 17. § 32. 45. But see 
post 111. 4. 

2* The next species of Treason to be considered is, " If a man do 
levy war against our Lord the King in his realm/' And tins may be 
done by taking arms* not only to dethrone the King, but under pre- 
tence to reform Religion or the Laws, or to remove evil counsel- 
lors, or other grievances, whether real or pretended. 1 Hawk, P. C. 
c. 17. § 25, So it was held, in the case of Lord G. Gordon, that an at- 
tempt, by intimidation and violence, to force the repeal of a Law, is a 
levying war against the King, and High Treason. DougL 570. For 
the Law does nod neither cun it, permit any private man, or set oi 
men, to interfere forcibly in matters of such high importance; espe- 
cial |y as it has established a sufficient power for these purposes, in 
the High Court of Parliament. Neither does the Constitution justify 
any private or particular resistance, for private or particular griev- 
ances; though, in cases of national oppression, the Nation has very 
justifiably risen as one man, tu vindicate the original contract sub- 
sisting between the King and his People. To resist the King's forces, 
by defending a castle against them, is a levying of war; and so (it has 
been held) is an insurrection, u ith an avowed design to pull down ail 
inclosures, all brothels, and the like; the universality of the design 
making it a rebellion against the state, and usurpation of the powers 
of government, and an insolent invasion of the King's authority. I 
Hal. P. C\ 132. But a tumult, with n view to pull down a particular 
house, or hy open a particular in closure, amounts at most to a liiot; 
this being no general defiance of public government. So, if two Sub- 
jects quarrel and levy war against each other, it is only a great Riot 
and Contempt, and no Treason. Thus it happened between the Earls 
of f frrrford and Gloucester, in 20 Jidward 1., who raised each a lit lie 
army, and committed outrages upon each other's lands, burning 
hnuses, attended with the loss of many lives; yet this was held to be 
no High Treason, but only a great misdemesnor. 1 Hat. P, C. 136- 

But in the case of a great riot in London by the Apprentices there, 
some whereof being imprisoned, the rest conspired to kill the Lord 
Mayor, ami mease l heir comrades; and, in order to it, to provide 
themselves with armour, by breaking open two houses near the 
7'oivvr: They m.rched with a cloak on a pole, instead of an ensign, 
towards the. Lord Mayor's house; and in the way, meeting with oppo- 
sition from the Sheriffs, resisted them: This was held levying of war, 
and Treason. Sid. 35 S, 

Those who make an insurrection in order to redress a publir 
grievance, whether it be a real or pretended one, are said to levy wai 
against the King, although they have no direct design against his 
person; as they are for doing that by private authority, which he by 
public justice ought to do, which manifestly tends to a rebellion. For 
example; where great numbers by force endeavour to remove certain 
persons from the King, or to lay violent hands on a Privy Counsellor, 
or revenge themselves against a Magistrate for executing his office- 
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or to deliver men out of prison* expel foreigners, or to reform the 
Law of Religion, see frost Div. 4, But where a number of men rise 
to remove a grievance to their private interest, as to pull down a par- 
ticular inclosure, they are only Rioters; for there is a difference be- 
tween a pretence that is public and general, and one that is private 
and particular. 3 Inst. 9: P, C. 1 4: AW. 75: 1 Hawk. P. C> c. 17. 
§ 25. 

It was resolved by all the Judges of England* in the reign of King 
Hettry VIII., that an insurrection against the statute of Labourers, for 
raising their wages, was a levying of war against the King; because 
it was generally against the King's Law, and the offenders took upon 
them the reformation thereof. Head, Statutes, voi.5.f%- 150, It is to 
be observed however that many of the forcgning constructions of 
Treason, in cases where the object, though extensive, was private 
and not connected with the government of the country, are to be con- 
sul ercd with great caution, and art not likely to be adopted as prece- 
dents; particularly since the Stat. 36 ft, 3. c. 7.fio»t. 4. of this divi- 
sion; and see to this point, Ludcrv's Considerations on the Law of 
Treason. 

Not only such as directly rebel and take up arms against the King, 
but also those who, in a violent manner withstand his lawful authori- 
ty* or attempt to reform his government} do levy war against him; 
and therefore, to hold a Fort or Castle against the King's forces, or 
keep together armed men in great numbers against the King's ex- 
press command, have been adjudged a levying of war, and Treason* 
But those who join themselves to rebels, &c. for fear of death, and 
return the first opportunity, are not guiltv of this offence. 3 Inst, 10: 
KeL 76. 

A person in arms was sent for by some of the Council from the 
King, and to give in the names of those that were armed with him; 
hut he refused, and continued in arms in his house, and it was held 
Treason. Also, where one went with a troop of captains and others 
into London, to pray help of the city to save his life, and bring him to 
court to the Queen, though there was no intent of hurt to her, was 
adjudged Treason; and in them who joined with him, though they 
knew nothing but only a difference between him and some courtiers. 
So iF any man shall attempt to strengthen himself so far, that the 
Prince cannot resist him. E. of Essex's Case, Moor 620. 

A bare conspiracy to levy war docs not amount to this species of 
Treason; but, if particularly pointed at the person of the King or his 
government, it falls within the first, of compassing or imagining the 
King's death. 3 Inst. 9: Fo&tei* 21 I. 213. 

By the Common Law, levying war against the King was Treason; 
But as } in cases of High Treason, there must be an overt act, there- 
fore it is that a conspiracy, or compassing to levy war, is no overt act 
ameSH a war is actually levied; though if a war is actually levied, then 
?he conspirators are all Traitors, although they are not in arms. And a 
conspiracy to levy war will be evidence of an overt act to maintain an 
indictment for compassing the King's death; but if the indictment be 
lor levying war only, proof must be made that a war was levied, to 
firing the offender under this clause of the statute- 3 Inst. 8, 9; H.P, 
C\ 1*. If two or mote conspire to levy war, and one of them alone 
raises forces, this shall be adjudged Treason in all. Dyer, 9S, 

3. " If a man be inherent to the King's enemies in his realm, giv- 
ing to them aid and comfort in the realm, or elsewhere.** he is also 
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declared guilty of High Treason. This must likewise be proved by 
some oven act* as by giving them intelligence, by sending them pro- 
visions, by selling them arms, by treacherously surrendering a for- 
tress, oi- the Like. 3 Inat, 10. Sending intelligence to the enemy of 
the destinations and designs of this kingdom, in order to assist them 
in their operations against us, or in defence of themselves, is High 
Treason, although such coi rcspondenee should be intercepted, L 
Burr, 650. So sending any intelligence to the enemy, in order to 
serve them in shaping their attack or defence, though its object be 
to dissuade them From an invasion, is High Treason, 6 Term Reft. 
529. 

Officers or Soldiers of this realm, holding correspondence with any 
rebel, or enemy to the Kins* or giving them any advice, information 
by letter, message, &c. are declared guilty of Treason by «$ttf; 2 if 3 
Ann* e» 20. 

By Enemies are here understood the Subjects of foreign Powers 
v, jrh tyhOm we tsre at open war. As to foreign pirates or robbers who 
may happen to invade our coasts, without any open hostilities be- 
tween their nation and our own, and without any commission from any 
Prince or State at enmity With the crown of Grrtit Britain^ the giving 
them any assistance is c learly Treason; either in the light of adhering 
to the public enemies of the Kin^ and kingdom, or else in that of 
levying war against His Majesty. Poster 219. And, most indisputa- 
bly} the same acts of adherence or aid, which, when applied to fo- 
reign enemies, will constitute Treason under this branch of the sta- 
tute, will, when afforded to our own fellow-subjects in actual rebel* 
lion at home, amount to High Treason, under the description of levy- 
ing war agaiust the King, Fast. 216. But to relieve a rebel, fled nut 
of the kingdom, is no Treason; for the statute is taken strictly, and a 
rebel is not an enemy; an enemy being always the Subject of some 
foreign Prince, and one who owes no allegiance to the crown of Eng- 
land. \ Huxuk* P. C. c. 17. § 28 And if a person be under circum- 
stances of actual force and constraint, through a well-grounded ap- 
prehension of injury to his life or person, this fear or compulsion 
will excuse his even joining with either rebels or enemies in the 
kingdom, provided he leaves them whenever he hath a safe opportu- 
nity. Foster 2 1 6, See ante I. 

The delivery or surrender of the King's castles or forts, by the cap- 
tains thereof, to the King's enemy, within the realm or without, for 
reward, t5V. is an adhering to the King's enemies. A Lieutenant of 
Ireland let several rebels out of Dublin Castle, and discharged some 
Irish hostages which had been given for securing the peace; and 
for this he was attainted of High Treason in adhering to the King's 
enemies. 33 N, 8. Adhering to the King's enemies out of the realm 
is Treason; but such adherence out of the realm must be alleged in 
some place in England. 3 Imr. 10: H. P. C, 14: Dtter^ 298. 310. If 
there be viar between the King of England and France^ those En- 
gliahm.-n that live in France before the war, and continue there after, 
are not merely upon that account adherents to the King enemies, to 
be guilty of Treason, unless they actually assist in such war; or at 
least refuse to j et urn into England upon a Privy Seal, or on procla- 
mation and notice thereof; and this refusal is but evidence of an ad- 
herence, and not so in itself. 1 Mate"* Hint, P. C\ 165, Adhering to 
!he Kiev:*'* enemies is an adhering against him; and MngH&fi subjects 
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joining with rebel subjects of the King's allies, and fighting with them 
under the command of an alien enemy prince, are guilty of Treason 
in adhering to the Kind's enemies: So cruising in a ship with intent 
to destroy the King's ships* vithout doing any act of hostility, is an 
overt act of adhering, comforting, and aiding; for where an Knglteti- 
man lists himself and marches, this is Treason without coming to 
battle or actual fighting. 2 Stitk. 634. 

By a temporary act, 33 Geo. 3. r. 97. (now expired,) it was enact- 
ed, that if any person residing, or being in fireai Britain should, dur- 
ing the war with France* either on his own account or on account of 
any other person whatsoever, buy, sell, procure, or send, or assist in 
so doing, for the use of the French armies, or of any person resident 
within the dominions of Ifcanci:, any ordnance, stoics, iron, lead, or 
copper, except cutlery ware, not being arms, and except buttons, 
buckles, japanned wares, toys, and trinkets; or any bank notes, gold, 
or silver; or any provisions whatever, or any clothing for the armies or 
fleets; or any leather wrought or un wrought, without licence from 
the King or Privy Council, he shall be guilty of ffiigh Treason. And 
that every British subject, vi bo should purchase, or enter into any 
agreement for any land or real property in Frtmccj should also be 
guilty oil&gh Treason. Temporary provisions were also made by va- 
rious acts tu prevent the intercourse and correspondence with France 
and other hostile countries during the war, viz. 38 Geo* 3. c. 28. 4£, 
79, the restraints imposed by which were removed by 42 Geo. 3. c. 
1 1. anil not renewed during the subsequent war. 

4. The legislature, in the reign of lid war d HI., was not only care- 
ful to specify and reduce to a certainty the vague notions of Treason 
that had formerly prevailed; but the statute goes op to state, that, 
<( Because other like cases of Treason may happen in time to conn:, 
which cannot be thought of nor declared at present, it is accorded 
that if any other case, supposed to be Treason, which is not above 
specified, doth happen before any Judge: the Judge shall tarry with- 
out going to judgment of the Treason, till the cause he shewn and 
declared before the King and his Parliament, whether it ought to be 
judged Treason, or other felony." Sir Matthew Hale is very high in his 
encomiums on the great wisdom and care of the Parliament, in thus 
keeping Judges within the proper bounds and limits of this act; by 
not suffering them to run out (upon their own opinions) into con- 
structive Treasons, though in cases that stem to them to have a like 
parity of reason; but reserving them to the decision of Parliament. 
This is a great security to the public, the Judges, and even this sa- 
cred act itself; and leaves a weighty memento to Judges to be careful 
and not over-hasty in letting in Treasons by construction or interpre- 
tation, especially in new cases that have not been resolved and set- 
tled. 2, He observes, that as the authoritative decision of these casus 
emiusi is reserved to the King and Parliament, the most regular way 
to do it is by a new declarative act; and therefore the opinion of any 
one or of both Houses, though of very respectable weight, is not 
that solemn declaration referred to by this act, as the only criterion 
forjudging of future Treasons. I Hat. P, C. 259: 4 Comm. c, 6« 

Doubts having been entertained, how far the words uf 2 5 
Ed-.v, 3, were applicable, with sufficient explicitncss, to modern trea- 
sonable attempts to overturn the constitution, by means of tumul- 
tuous assemblies of the people; the publication and dispersion r-f n, 
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fhmmatory works and speeches, against all the branches of the legis- 
lature having increased 10 an enormous and very alarming decree, 
H with unremitted industry, and with a transcendant boldness:" The 
project of overawing Parliament , by means of mobs and their leaders 
having been repeatedly avowed; the legislature thought the following 
act necessary tt> explain and enlarge the clauses of the statute 25 E. 
5. relative to the Treasons enumerated in the three preceding divi- 
sions- 

The star. 36 Geo, 3. c. 7. (the recital of which alludes to the trans- 
actions just mentioned*) enacts* " That if any person, {duri?ig the life 
of Hiit present Majesty, and until the end of the next session of Parlia- 
ment, after a demist of the Crown,) shall, within the realm or with- 
out, Compass, imagine, invent, devise, or intend death or destruction , 
or any bodily harm tending to death or destruction, maim or wounding 
imprisonmrnt or restraint of the person of the King, his heirs and suc- 
cessors: Or to deprive or depose him or them from the style, ho- 
nour, or kingly name of the imperial Crown of this realm, or of any- 
other of his dominions: Or to levy tear against His Majesty, his heirs, 
and successors within this realm, in order, by force or constraint, to 
compel him or them to change his or their measures or councils, or 
in order to put any force or constraint upon, or to intimidate or o~ver- 

tfWt', BOTH HOUSES, OR EITHER HOUSE OF PARLIAMENT: Or to 1UOVC 

or stir any foreigner with force to invade this realm, or any other of 
His Majesty's dominions; and such compassings, t?c. shall express, 
utter or declare, by publishing any priming- or writing, or by any 
overt act, or deed/' the offender shall be deemed a Traitor, and pu- 
nished accordingly. The benefits of stats. 7 IV. 3, c. 3: 7 Ann.c. 11. 
(see post. V. 2.) are reserved to the offenders; and the act does not 
extend to prevent any prosecurions at Common Law. 

5. The killing of the Kind's Chancellor, Treasurer, justices of 
either bench, &c declared to be Treason, relates to no other officers of 
state besides those expressly named; and to them only when they are 
in actual execution of their offices, representing the person of the 
King, and it doth not extend to any attempt to kill or wounding them, 
&c. 3 Inst. 18. 38: H. P. C. 17. The places for the justices to do 
their offices, are the courts themselves, where they usually, or by ad- 
journment, sit for despatch of the business of their courts. 1 Hale*s 
Hist. P. C\ 232, See titles Judge*; Privy Council* 

By stat, 7 Ann. c. 2 I . it is made High Treason to slay any of the 
Lords of Session in Scotland, or Lords ol Justiciary, sitting in judg- 
ment; or to counterfeit the Kind's Seals appointed by the Act of 
Union. See post, 7. 

6. It is aho a species of Treason, under this statute 25 Ediv, 3: ** if 
a man do violate the King's companion, or the King's eldest dau^h- 
?er unmarried, or the wife of the Kind's eldest son and heir." by the 
King's companion is meant his wife; and by violation is understood 
. avnal knowledge, as well without force as with it; and this is High 
Treason in both parties, if both be consenting, as some of the wives of 
Henry VIII. by fatal experience evinced, The plain intention of this 
1 lu is to guard the Blood Koyal from any suspicion of bastardy, 
v. hereby the succession to the Crown might be rendered dubious: 
and therefore, when this reason ceases, the Law (generally speaking^ 
coasts with it; for to violate a Queen or Princess dowager is held 
ro be no Treason. 3 Ins!. IV r it has been remarked, that the in 
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stances specified in the statute do not prove much consistency In the 
application of this Treason; for there is no protection given to the 
wives of the younger sons of the Kin^ t though their issue must in- 
herit the Crown before the issue of the King's eldest daughter; and 
ber chastity is only inviolable before marriage, whilst her children 
would be clearly illegitimate- 4- Cornm. c. 6. u- 

The eldest daughter ol the King is such a daughter as is eldest not 
married at the time of the violation, which will be Treason, although 
there was an elder daughter than her, who died without issue; for 
now the elder alive has a right to the inheritance of the Crown upon 
failure of issue male. Violating the Queen's peison, i^c was High 
Treason at Common Law, by reason it destroyed the certainty of the 
King's issue, and consequently raised contention about the succes- 
sion. H. P. C. 16. 

As a Queen dowager after the death of her husband, is not a Queen 
within the statute; for though she bears the title* and hath many pre- 
rogatives answering the dignity of her person, yet she is not the 
King's wife or companion: So a Queen divorced from the King a -vin- 
culo matrimonii, is no Queen within this act, although the King be 
tiring; which was the case of Queen Katharine, who, after twenty 
years* marriage with King tlrnry VIII. Was divorced catatd affinita- 
lis. 1 Hair's Hist* P. C, 124, 

7. tt If a man counterfeit the King's Great or Privy Seal," this is 
also High Treason. But if a man takes wax bearing the impression 
of the Great Seal off from one patent, and fixes it Lo another, this is held 
to be only an abuse of the Seal* and not a counterfeiting of it: as was 
the case of a certain chaplain, who in surh manner framed a dispen- 
sation for non-residence- But the knavish artifice of a lawyer much 
exceeded this of the divine. One of the clerks in Chancery gtcwed 
together two pieces of parchment; on the uppermost of which he 
wrote a patent, to which he regularly obtained the Great Scal> the 
label going through both the skins. He then dissolved the cement; 
and taking off the written patent on the blank skin wrote a fresh pa- 
tent, of a. different import from the former, and published it as true. 
This was held no counterfeiting of the Great Seal, but only a great 
misprision; and Cuke mentions it with some itulignation } that the party 
was living at that day. 3 Inst. I 6: 4 Comm. c. 6. 

Counterfeiting the King's Seal was Treason by the Common Law; 
and the star. 25 Ed. 3. */. 5, c. 2, mentions only the Great Seal and 
Privy Seal; for the counterfeiting of the Sign Manual, or Privy Sig- 
net, is not Treason within that act* but by stat. 1 Mary, et. 3, c. 6. 
those who aid and consent to the counterfeiting of the King's Seal are 
equally guilty with the actors: But an intent or compassing to coun- 
terfeit the Great Seal, if it be not actually done, is not Treason; there 
must be an actual counterfeiting, and it is to be generally like the 
King's Great Seal. 3 ifcitfi 1 5: S. P. C, 3: H. P. C. 18, This branch 
of the statute does not extend to the affixing the Great Seal to a pa- 
tent; without a warrant for so doing; nor to the raising any thing out 
of a patent, and adding new matter therein; yet this, like the taking 
off the wax impressed by the Great Seal, from one patent, and fixing 
it to another, though it be not a counterfeiting, has been adjudged a 
misprision of the highest degree: And a person guilty of an act of this 
nature, with relation to a commission for levying money, had 
judgment to be drawn and hanged. 2 H, 4: 3 Inst, 16: Ke{. 80 Till a 

Vol. VL 2 M 



treason, m r, s. i \ . 



new Great Seal is made , the old one of a laic King, being used and 
employed as such, is the kind's Seal within the statute; notwithstand- 
in^its variance in the inscription) portraiture, and other substantias: 
When an old Great Seal is broken, the counterfeiting of that Seal, an4 
applying it to an instrument of that date t herein it stood, or to any 
patent; Syr. without dale, is Treason. 1 Haifa Hht. P. C 177. The 
adding a crown in a counterfeit Privy Signet, which was not in the 
true; and omitting some words of the inscription, and inserting others, 
done purposely to make a little difference, liters not the case, but it 
is High Treason; being published on a feigned patent to be truest. 
1 Hal. P. C. 184. 

8. The lust species ol" Treason under this statute, according to out 
present division, is, " If a man counter feit the King's money; and if 
a man bring fube money into the reulm counterfeit to the money ol 
England^ knowing the money to be false, to merchandize and make 
payment withal." As to the first branch, counterfeiting the King's 
money; this is Treason, whc.hcr tfce false money be uttered in pay- 
ment or not. Also if the King's owfi mintera alter the standard or al- 
loy established by Law, it is Preason. But gold and silver money only 
are held to be within the statute. With regard likewise to the second 
branch, importing foreign counterfeit money, in order to utter it here; 
it is held that uttering it, without importing it, is not within the sta- 
tute. I Hawk, P. C. c. 17. § 55, See this Dictionary, title Coin. 

If A\ counterfeit money, and another vent the same for his own 
benefit, he is not guilty of Treason; for it is only a cheat and misde- 
meanor in him, punishable by fine and imprisonment; But if one 
counterfeits the King's money, though he never vents it, this is a 
counterfeiting, and Treason within the statute. And if any man doth 
counterfeit the lawful coin of this kingdom in a great measure, but 
with some variation in the impression, bV. yet it is counterfeiting of 
the King's money \ and shall not evade the statute. 1 Haifa Hist* P. 
C. 214, 215. 

False money brought into this kingdom, counterfeited like the mo- 
ney of Jin,e;te«d,must he knowingly brought over from some foreign 
nation, not from any place subject to the crown uf England; and must 
be uttered in payment. 3 Inst, 1S< See title Coin, 

IV. In coxsEquENCE of the power, not indeed originally granted 
by the statute of Edreard III., but Constitutionally inherent in every 
subsequent Parliament, (which Cannot be abridged of any rights by 
the act of a precedent one.) the legislature was extremely liberal in 
declaring new Treasons in the unfortunate reign uf King Hit; hard II; 
asf particularly ,thc killingof an Ambassador was made so; which seems 
to be founded upon better reason than the multitude of other points, 
that were then strained up to this high offence: The most arbitrary 
and absurd of all which was by ihc Jttat. 2\ Pic. 2. c. 3. which made 
the bare purpose and intent of killing or deposing the King, without 
any overt act to demonstrate it, High Treason. And yet so little 
effect have over violent laws to prevent any crime, that within two 
years afterwards this very Prince was bothdeposcd and murdered. And 
in the first year of his successors reign, an act was passed, reciting, 
u That no man knew how b.r ought to behave himself, to do, spewk, 
or say, for doubt of such pains of Treason: And therefore it was ac- 
^•rded T that in no time to come an) Treason be judged, otherwise than 
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was ordained by the statute of King Edward ihc Third." This at once 
swept away the whole load of extra vagant Treasons introduced in 
the time of Richard the Second* $taii 1 Hen. 4. c, 10. 

But afterwards, between the reign of Henry IV. and Queen Mary* 
and particularly in the bloody reign of H<-nrij VII L, the spirit of in* 
venting new and strange Treasons was revived; anions which wc 
may reckon the offences of clipping money? breaking prison or res- 
cue, when the prisoner is committed lor Treason; burning; houses to 
extort money, stealing cattle bf Welchmtw counterfeiting foreign 
coin; wilful poisoning; execrations against the King: calling him op- 
prubions names by public writing; counterfeiting the Sign Manual 
or Signet; refusing 1 to abjure the pope; deflowering or marrying with- 
out the Royal Licence, any of the King's children, sisters, aunts, ne- 
phews or nieces; bare solicitation of the chastity of the Queen or Pi in- 
cessi or advances made by themselves; marrying with the Kingj by 
a woman not a virgin, without previously discovering to him such her 
unchaste life; judging or hctieving (manifested by any overt act) the 
King to have been lawfully married to Anne of Ctrvc; derogating 
from the King's royal style and title; impugning his supremacy: as- 
sembling riotously to the number of twelve, and not dispersing upon 
proclamation; All which new-fangled Treasons were totally abroga- 
ted by the &tat. 1 Mar. $t, | , c . U which once more reduced all Treasons 
to the standard of the statute 2s Edw. III. Since which time, though 
the legislature has been more cautious in creating new offences of 
this kind, yet the number has been very considerably increased; these 
new Treasons may be comprised under three heads. 1. Such as re- 
late to Pa/thtjt. Sec that title. — 2, Such as relate to falsifying the 
Coin or other Royal Signatures* See title Coin, and ante, Div. 7, 8. — 3. 
Such as are created for the security of the Protestant succession to 
the throne in the House of Hanover, — With respect to this latter- it 
may be necessary to state something in this place, in addition to what 
is said under title King I. 

Atter the act of Settlement {fiat 12 *y 13 IV. 3. c. 2.) was made, 
for transferring the crown to the illustrious house of Haiiox>er, it was 
enacted by atat. lob' 14 IV. 3. t. 3.) that the pretended Prince of 
Wales, who was thenthirlcen years oiage, and had assumed the title 
of King James HI., should be attainted of High Treason; and it was 
made High Treason for any of the King's subjects, by letters, mes- 
sages, or otherwise, to hold correspondence with him, or any person 
employed by him, or to remit any money for his use, knowing the 
same to be for his service. — And by xtat. 17 Geo. 2. c> 39. it was 
enacted, that if any of the sons of the Pretender should land or at- 
tempt to land in this kingdom, or be found in Great Britain or Ire- 
land, or any of the dominions belonging to the same, he should be 
judged attainted of High Treason, and suffer the pains thereof. And 
to correspond with them, or to remit money for their use, was made 
High Treason in the same manner as it was to correspond with the 
father* By stat. I Arm. 2. c. 17. if any person shall endeavour to 
deprive or hinder any person, being the next in succession to the 
Crown according to the limitations of the Act of Settlement, from 
succeeding to the Crown, and shall maliciously and directly attempt 

the same by any overt act, such offence shall be High Treason. 

And by xtat. 6 Ann, ci 7. if any person shall maliciously, advisedly, 
and directly, by writing or printing, maintain and affirm, that any 
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other person Hath any right or title to the Crown of" this realm* other* 
wise than according to the Act of Settlement; or that the Kings of 
this realm, with authority of Parliament are not able to make laws 
and statutes, to hind the Crown, mid the descent thereof; such person 
shall he guilty of High 1 reason. This offence (or indeed maintain- 
ing this doctrine in any wise, that the King and Parliament cannot 
limit the Crown) was once before made High Treason, by xtat , 13 
fiiiz.c. I. during the life of th:rt Princess And alter her decease it 
continued a hi^h misdemesnor, punishable with forfeiture of goods 
and chattels, even in the most flourishing sera of indefeasible heredi- 
tary right and jurt divino success! on. But it was again raised into High 
Treason, by the statute of shinr before-mentmued>at the time of a pro- 
jected invasion in favour of the then Pretender; and upon this statute 
one Mutihaus^ a printer, was convicted and executed in 1713, for 
printing a treasonable pamphlet jntided v<fc» ftofiutivox- dci. 4 Comm. 
ft fif. See ante 11L4> as to the statute 56 Geo. 3, c. 7, 

Vi b Thoi'gh the offence of Treason is not within the letter of the 
commission of Justices of the Peace, yet because it is against the 
peace of the King and of ihe Realm., any Justice may upon his own 
knowledge, or the complaint of others, cause any person to be appre- 
hended, and commit him to prison. And the Justice may take the 
examination of the person apprehended, and the information ot those 
who can give material evidence against him, and put the same in 
writing, and also bind over those who can give any material evidence 
to the Justices of Oyer and Terminer, orGjol-delivery; and certify the 
proceedings to that court where he binds over the infurmers. 2 Hawk. 
P. C\ c t 8. See title Jitxticts of t/ti- Prace. 

A Justice having no power to bail the oftender,must commit him: 
and it may be advisable to send an account immediately to one of the 
Secretaries of State, The Court of King's Bench* having power to 
bail in all cases whatsoever, may admit a pcrs-on to bail for Treason 
done upon the High Seas; or a person committted for High Treason 
generally, if four terms have e lapsed, and no prosecution commen- 
ced. Holt S3: I Stra. 2. The commitment may be for High Treason 
generally; and it is not necessary to express the overt act in the war- 
rant. 

The regular and legal way of proceeding in cases of Treason, and 
misprision of Treason, is by indictment. An information cannot be 
brought in capital cases, nor for misprision of Treason* Antiently an 
appeal of High Treason, by one bubject against another, was permit- 
ted in the Courts of Common Law, and in Parliament; and if commit- 
ted beyond the Seas, in the Court of the High Constable and Mar- 
shal* See title ApfieaL—~ And as to proceedings by bHfieaefinjent, see 
that title. 

By the common Law r no Grand Jurors can indict any offence what- 
soever, which does not arise within the limits of the precincts lor 
which they are returned; therefore they are enabled, by several sta- 
tutes, to inquire of Treasons committed out of the county. See title 
Indictment 1 1. 

Offenders guilty of High Treason by being concerned in the re- 
bellion of the first year of King Geo. L'wcre to be tried before such 
Commissioners of Oyer and Terminer and Gaol-delivery, and in such 
county as His Majesty by any commission under the Great Seal 
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should appoint, by lawful men of the same county , as if the fact had 
been there committed: This extended only to persons actually in 
arms. Stat. I Geo. I. c. 33. 

The venue or place laid in the indictment where the offence was 
commited, must generally be laid in that county where the offence 
was actually committed, unless a statute gives a power to the contra- 
ry. If Treason is committed in several counties, the venue maybe 
laid in any one of them. 4 Sta. Tri. 640. If Treason is committed 
out of the realm, the venue may be laid in any county within the 
realm, where the treason is appointed to be inquired into. See title 
Indictment* 

Wales is within the kingdom of England. But if any Treason re- 
specting the coin is committed in Walr$ y the venue may be changed 
to the next adjoining county in England, * here the King's writs run. 
2 Hawk. P. C. c. 25. § 41. See stat. 26 H, 8* fs 6. In Chedtcy's case* 
who was indicted for Petit Treason, it was doubted whether a certio- 
rari lay to remove the indictment from the Grand Sessions at Angle- 
sea into an adjoining county. Cro. Car. 331. But it seems a certiorari 
may issue for a special purpose, as to quash the indictment for insuf- 
ficiency; or to plead a pardon j but not as to trial of the tact, but it must 
be sent down by mittimus. 1 Halt P C 158. 

By stat. 7 Ann. c. 2 1. If Treason is committed by any native of 
Scotland* upon the High Seas, or in any place out of the realm of Great 
Briiairt^ it may be inquired of in any shire or county, that is assigned 
by the commission. Therefore the venue may be laid in such county, 
as if the Treason was actually committed there. 

This vtat* 7 Ann. c 2 1, also enacted* that the crimes of High Trea- 
son, and Misprision of Treason, shall be exactly the same in England 
and Scotland: and that no acts in Scotland (except slaying the Lords 
of Session, &c. see ante Div. 5.) shall be construed High Treason in 
Scotland) which are not High Treason in England.-— -And all persons 
prosecuted in Scotland for High Treason, or Misprision of Treason, 
shall be tried by a jury, and in the same manner as if they had been 
prosecuted for the same crime in England. 

It has been resolved, that if Treason is committed in Ireland^ it 
may be laid and tried in England, in pursuance of stat. S5 Men, 8. c. 
2: I Sta. Tri. 189, In the case of Lord ti/acguin- the venue was laid 
in Middlesex, though the war was levied against the King in Ireland. 
I St. Tr. 950, But sec title Ireland. 

The indictment must be drawn with great form and accuracy: For 
mere can be no conviction of Treason, where the crime is not for- 
mally laid, even though the facts charged amount to Treason. 2 Sta. 
Tri. 80 8 , 809, The day laid in the indictment is circumstance and 
form only, and not material in point of proof. Therefore the jury are 
not bound to find the defendant guilty on that particular day; but may 
find the Treason to be committed either before or after the time laid. 
3 Inst. 330: Kelt/- lo. 

There must be a specific charge of " reason* And since the trai- 
terous intent is the gist of the indictment, the Treason must be laid 
to have been committed traiterously; this word being indispensably 
requisite. If the charge is for compassing the King's death, the words 
of the stat. 25 Ed, 3. (or stat, 36 Geo, 3. as the case may be) must be 
strictly pursued^ The indictment must charge, that the defendant did 
traiterously compass and imagine. See. And then proceed to lay the 
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several overt acts, as the means employed for executing bis traite 
rous purposes. Levying war may be charged as a distinct species of 
Treason, according to the statute; or it may be laid as an overt act of 
compassing. 

There must be an overt act laid. It is not necessary that the overt 
act be laid to have been committed traitcrously because that is not the 
offence; hut if the Treason consists not in the intention, but in the BGtj 
as levying war, then it mu^t be laid to have been done traiterously. 
Cranhurn y s caxc, 2 Satk. 633. It has been doubted, whether an overt 
act is required lor any other species, except that of compassing or 
imagining the Kind's death; but since the words of stat. 25 Edw. 3. 
" and r hereof be proveably attainted by overt act," relate to all the 
Treasons, an overt act is required for each. 5 Si a. Tri. 21:2 Satk. 
634. 

Though a specific overt act must be alleged, yet it is not neces- 
sary that the whole detail of evidence intended to be given should be 
set forth; it is sufficient that the charge be reduced to a reasonable 
certainty, so that the defendant be apprised of its nature. Neither is 
it necessary to prove the overt act committed on the particular day 
Jaid + Fatter 194: 9 Sta. Tri. 607. 

As there must be an overt act laid, so that which is laid must be 
proved; for if another act than what was laid was sufficient, the pri- 
soner would never be provided to make his defence, But if more than 
one are laid, the proof of any one will maintain the indictment. Also 
if one overt act is proved, others may be given in evidence, to ag- 
gravate the crimes and render it more probable. 1 Hole P. C. 121, 
122. 

It has been said that since every overt act oi compassing is transi- 
tory, it may be proved in a different county from where the Treason 
is laid. Ktl. 15- But in Lai(cr y n case, Chief Justice Pratt laid it down 
as clear Law, that there must be an overt act proved in the county 
wbo?e the indictment is laid; and that then the defendant may be 
charged with any overt act of the same species of Treason, in any 
county whatsoever, fi State Trials 319. 

The compassing is considered as the Treason, and the overt act 
as the method of effecting it.— As to what shall be considered as an 
overt act, see generally t&ite 11 L I . 

In Indictments upon the clause of the statute for levying war, which 
Sir Mafthriv Hair calls an obscure clause, it is not necessary to lay 
the day with precision. 9 Ufa. Tri. 5 50. But there must be an overt 
act shewn in the indictment, upon which tiie Court niEry judge upon 
the question of fact, whether war is levied or conspired. And this is 
usually done by setting forth, that the insurgents were arrayed in a 
warlike manner, were armed, or were conspiring to procure arms 
for the purpose of arming themselves* 2 tfont, 316, Harding's Casc- 

2. Jf the Defendant is in custody before the finding of the Indict- 
ment, the nr\ r t step is the arraignment. But if he absconds or se- 
cretes himself, still an indictment may be preferred against him in 
his absence^ and if it is found, process issues to bring him into Court, 

The first process is a Ca/.ias. At Common Law, in cases of Trca* 
son* there was but one cci/rins; and as this has not been altered by sta- 
tute i upon a nou est ijivtn'Kx returned, an exigent is awarded) in or- 
der to proceed to outlawry. 2 HaU P. C+ 194. 

But if the indictment is originally taken in the King's Bench, the 
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uat. 6 Hen. 6. c. L specially provides, that before any exigent award- 
ed, the Court shall issue a capiat to the sheriff of the county where 
the indictment is taken, and another to the sheriff of that county 
where the defendant Is named in the indictment, having six weeks' 
time or more before the return; and alter these writs returned* the 
exigent to issue as before, 2 Hale P. C. 195* 

A ca/das and exigent may issue against a Lord of Parliament ; al- 
though, in civil cases, they cannot. 2 Hale P. C. 199. 

If the offender is out of the re aim * the process is of the same ef- 
fect as if he was resident in the realm. Com, Dig> title Indictment, fi. 
513. 

The punishment for Outlawries upon indictments For misdemes- 
Tiors, is the same as for Outlawries in civil actions. But an Outlawry in 
Treason amounts to a conviction and attainder of the offence charged 
in the indictment, as much as if the offender was found guilty by his 
country. See title Outlawry. 

By ttat. s & 6 E. 6, c M. a party within one year after the out- 
lawry for Treason, may surrender himself to the Chief Justice of 
England, and traverse the indictment, and being found thereon not 
guiUy, shall be acquitted. 

By the word ftroveably (or probably) attainted, in the stat> 25 E. J. 
a person ought to be convicted of the Treason on direct and manifest 
proofs, and not upon presumptions or inferences; and the word at- 
tainted necessarily implies, that the prisoner be proceeded against 
and attainted according to due course of Law; wherefore, if a man 
be killed in open war against the King, or be put to death arbitra- 
rily, or by Martial Law, and be not attainted of Treason, accord- 
ing to the Common Law, he forfeits nothing; for which cause some 
persons, killed in open rebellion against the King, have been attainted 
by Act of Parliament. 3 Inst. 12. 

The next proceeding is the arraignment, bat previous to this, and 
the trial, the prisoner is entitled to many important privileges, con- 
ferred upon him by the stats. 7 Wiii. 3. c. 3i 7 Jnn. c. 2 l» which arc 
the standard for regulating trials, in cases of Treason and Mispri- 
sion. 

By the stat. 7 IV. 3. c. 3, which extends to all cases of High Trea- 
son, whereby corruption of blood may ensue, (except T reason in coun- 
terfeiting the King's Coin or Seals,) or Misprision of such Treason, 
it is enacted, Firsts that no person shall be tried for any such treason, 
except an attempt to assassinate the King, unless the indictment be 
Found within three years after the offence committed: A r ext, that the 
prisoner shall have a copy of the indictment, (which includes the 
caption,) but not the names of the witnesses, five days at least before 
the trial; that is, upon the true construction of the act, before his ar- 
raignment; for then is his time to take any exception thereto, by 
way of plea or demurrer. Sec I' vat. 229, 230: Daug. 590, Thirdly, 
That he shall also have a copy of the panel or jurors two days before 
his trial; And, lastly, that he shall have the same compulsive process 
to bring in his witnesses for him, as was usual to compel their ap- 
pearance against him. And, bystat. i Ann. c. 21. (which did not take 
place till alter the decease of the late Pretender,) all persons, indict* 
ed for High Treason or Misprision thereof, shall have, not only a 
copy of the indictment, but a list ul all the Witnesses to be produced, 
and of the Juror* impanelled, with their professions and places of 
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abode, delivered to him ten days before the trial, and In the presence 
a( two witnesses; the becter to prepare him to make his challenges 
and defeVrct* But this List act. so far as it affected indictments for the 
iifturior species of High Treason, respecting the Coin rind the Royal 
Seals, is repealed by Mat. 6 Geo, 3* c 53; else it had l>een impossible 
to have tried those offences in the same circuit in which they are in- 
dicted: For ten clear days, between the finding and the trial of the 
indictment will exceed the time usually allotted lor any Session of 
Oyer and Terminer, Fo&. 250. 

It is the practice to deliver the copy of the indictment, and the list 
of witnesses and jurors, ten clear days, exclusive of the day of delivery 
and the day of trials and of intervening Sundays previous to the trial. 
Fost. 2, 230. 

We cannot help inserting in i his place the opinion of the just and 
venerable Judge Fatter < on the subject of the indulgence given to 
prisoners accused of High Treason, by the above statutes. No one 
will dare to suggest that that eminent writer on Crown Law, was in 
the least degree an advocate for oppression or arbitrary power. 

The furnishing the prisoner with the names, professions, and places 
of abode of the witnesses and jury-, so long before the trial, may serve 
many bad fiiirfiw*) w hich are too obvious to be mentioned; one good 
purpose, and but o?/?, it may serve. It giveth the prisoner an oppor- 
tunity of informing himself of the character of the witnesses and jury. 
But this single advantage will weigh very little in the stale of justice 
or sound policy, against the many bad ends that may be answered by 
it. However, if it wei^heth any thing in the scale of justice, the 
Crown is entitled to the same opportunity of sifting the character of 
the prisoner's witnesses. Fost. 230. 

Equal justice is certainly due to the Crown and the public. For, 
let it he remembered, that the public is deeply interested in every 
prosecution of this kind, that is well founded. Or shall we presume 
that all the management, all the practising upon the hopes or fear* 
of witnesses;, iieth on one sidr? It is true, fiower is on the side ol the 
Crown: May it, for the sake of the constitutional rights of the sub- 
ject, always remain where the wisdom of the Law hath placed itJ But 
in a government like ours, and in a most changeable climate, power, 
if, in criminal prosecutions it is but sus/iectrd to aim at oppression, 
generally disarmeth itself. It raiscthand givcth countenance to a spi- 
rit oi" opposition, which failing in with the pride or weakness of some, 
the fa tee fiatriofatn of others, and the sympathy of alh not to men- 
tion private attachments and party connections, generally turns the 
scale to the favourable side; and frequently against the justice of the 
caxr* Fostr 55 1 . 

If there is any objection to the copy, as if it does not appear be- 
fore whom the indictment was taken, or that it was taken at all, or in 
what place, this must be objected to before the plea. For the copy is 
given the prisoner to enable him to plead; therefore, by pleading, be 
admits that be has had a copy, sufficient for the purpose intended by 
the act. 4 Sfn. Tri. 668. 

The reason of giving the prisoner a copy of the panel is, that he 
niay inquire into the characters and qualifications of the jury, and 
make what challenges he thinks fit. But the copy may be delivered 
antecedent to the panel returned by the sheriff* For if he has a copy 
Of the pane! arrayfed by the sheriff, which is afterwards returned into 
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Court, and there is no variation from it, the end and intent of the act 
is entirely pursued. 4 Sta. Tri. 649. 663, 664: 2 Doug. 590. 

By' the same Hat. 7 W. 3. c, the prisoner is allowed to make his 
defence by counsel. And the Court is authorised to assign him coun- 
sel, not more than two in number, who shall have free access to him 
at all seasonable hours. The counsel are to assist him throughout the 
trial, to examine his witnesses, and to conduct his whole defence, as 
w ell in points of fact, as upon questions of law. And this indulgence 
is extended to cases of impeachment in Parliament, by st&t. 20 Geo. 

2. c. 30. 

3. The Arraigntment is the calling the prisoner to the bar of the 
Court, to answer to the matter charged in the indictment. Upon this, 
the indictment being rend, it is demanded of the prisoner what he * 
saith to the indictment; who either confesses, stands mute, pleads, or 
demurs, 

A plea to the jurixdictiun is where the indictment is taken before a 
Court that has no cognisance of the offence. Fitzharrisy in the Court 
of King*s Bench, pleaded to the jurisdiction of the Court, that he was 
impeached of High Treason, by the Common s of England in Parlia- 
ment, before the Lords, and that the impeachment was still in Force* 
But the Court, after taking time to consider, held that the plea was 
insufficient to bar the Court of its jurisdiction, 3 Sta. Tri. 259, 260: 
4 Sta. Tri. 167, 

Lord Afacguirc, an Iri#h Peer, pleaded his privilege of peerage, 
but the Court resolved he might be tried here. I Sta. TrL 950: 4 
Sta. Tri. 415. 

Lord Detainer e was indicted for High Treason, before the Lord 
High Steward, during a prorogation of Parliament, and pleaded to 
the jurisdiction of the Court, that, as the Parliament was not dissolv- 
ed, he ought to be tried by the whole body of the Peers; the plea was 
over-ruled. 4 Sia, Tri. 212. 215. 

The stat. 7 IV. S. r, S„£ 9. provides, that the indictment shall not 
be quashed for mis-writing, mis-spelling, or false or improper Latin, 
unless the exception is taken before any evidence is given* 

Pleas in bar are general or special. The General Issue is Not Guilty, 
Upon which the defendant is not merely confined to evidence in ne- 
gation of the charge, but may offer any matter in justification or ex- 
cuse. In short the general issue goes to say, that the prisoner, under 
the circumstances, has not been guilty of the crime imputed to him- 

Special pleas in bar are such as preclude the Court from discus- 
sing the merits of the indictment; either on account of a former ac- 
quittal, or of some subsequent matter operating in discharge of the 
defendant. 

A pardon may he pleaded in bar, cither on the arraignment, or in 
arrest of judgment, or in bar of execution. By stat.\2 2, c. 1. no 
pardon of High Treason is good, unless the crime is expressly spe- 
cified. See title Pardon. 

Sir H. Pane justified that what he did was by authority of Parlia- 
ment; that the King was out of possession of the kingdom; and that 
the Parliament was the only governing power. But this was over-ruled 
by the Court, gctyngc 14. Neither can a man plead, by ivay of justi- 
fication, that what he did was te de/aidendo, 2 Hair JP. C, 258. 

A man may plead specially the limitation of the *(at. 7 IV. 3. c. 3,§ 

3, that no man shall be indicted, tried, or prosecuted for certain Trea- 
Vol. VI. 2N 
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sons unless within three years after they are committed. See sjuc 
V. 2. 

A Demurrer admits the facts stated in the indictment, but refers 
the law arising upon them to the determination of the Court. As if 
the prisoner insists that the fact as stated is no Treason. 

After plea, the jurors are sworn, unless challenged by the party* 

A peremptory challenge ofthii tylive jurors, is at this day allowa- 
ble in cases of High Treason. Few? though the slat. 33 Hen, 8* c, 33. 
enacted, that in cases of High Treason or Misprision of Treason, a 
peremptory challenge should not be allowed: Yet the stat. I & 2 P. 
tjf M c , 10. enacts, that all trials for any Treason shall be according to 
the order and course of the Common Law, which allowed this privi- 
lege. 3 List. 2Jx 2 Hair P, C. 269: and see stat. 7^8 W. 3. c. 3, § 2. 

liut by stat, 33 Hen. S. r. 12. which seems to be still in force, 
for Treasons committed in the King's household, and tried before 
the Lord Steward, all challenge, except for malice is taken away. 
See 2 Hal. P. C. 272.; and further this Dictionary, title Jury. 

After the jury are sworn, and the indictment opened, the next step 
is proceeding to evidence of the charge. 

The stat. 7 FK3. r* 3. § 2. enacts, that no person shall be indicted, 
tried, or attainted for High Treason or misprision, except upon the 
oaths of two latiful witnesses; either both of them to the same overt 
act, or one of them to one, and theother to another overt act of the fflmt 
Treason: unless the piisoner willingly without violence, in open Court, 
confesses the same: or stands mute; or refuses to plead; or, in cases 
of High Treason, peremptorily challenges more than thirty-live of 
the jury. 

At Common Law, one positive witness was sufficient. But several 
statutes previous to the act of William required tuo; but a collateral 
fact, not tending to the proof of the overt acts, may be proved by one. 
5 St. Tr, 29. 

If lwo distinct heads of Treason are alleged in one bill of indict- 
ment, one witness produced to prove one of the Treasons, and ano- 
ther witness to prove another of the Treasons, are not lw r o witnesses 
to the same Treason^ according to the intent of the act. 

In an indictment for compassing the Kind's death, the being armed 
with a dagger, for the purpose of killing the King, was laid as an 
overt act; and being armed with a pistol for the same purpose, as ano- 
ther overt act; it was held, that proving one overt act by one witness, 
and the other by a different witness, was good proof by two witnesses 
within the meaning of the act. 

An overt act not laid may be given in evidence, if it be a direct 
proof of any of the overt acts that are laid. Filter 9. And after the 
overt act has been proved in the proper county* evidence of overt acts, 
though done in foreign counties, is admissible; and such evidence 
was given upon most of the trials alter the rebellions of I Hi and 1745. 
Post. 10. 

On an indictment for High Treason in sending intelligence to the 
enemy, a letter sent by one of the conspirators in pursuance of the 
common design, with a view of reaching the enemy, is evidence 
against all engaged in the same conspiracy. 6 Term Ptfi. A", E, $27+ 

The same rules of evidence are observable in cases of parliamen- 
tary impeachments, as in the ordinary courts tff judicature. 
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As to the confession, there have been doubts whether the statute 
requires a confession upon the arraignment of the party; or a 
confession taken out of court by a person authorised to take such 
examination* Evidence of a confession proved upon the trial by 
two witnesses has been held sufficient to convict, svithout farther 
proof of the overt acts. Foster 241. This point however is not clear- 
ly setfied. But such evidence out of court is evidence admissible, 
proper to be left to a jury, and will go in corroboration of other evi- 
dence to the overt acts. 

We have seen that the prisoner is entitled by the act 7 IV. 3, c. 3, 
to have a similar process of the court to compel witnesses to appear 
for him, to that which is usually grunted to compel witnesses to appear 
against him; and by sail. 1 Ann. &t. 2. r, 9. § the witnesses on the 
behuJf of prisoners before they give evidence, are to take an oath to 
depose the whole truth, as the witnesses for the Crown are obli- 
ged to do. And if eonvktcd of wilful perjury in their evidence, they 
shall suffer the usual punishment. 

The jury must be unanimous, and give their verdict in open court. 
No privy verdict can be given. £ //. P. C 300. 

Upon the trial of peers in the court of the Lord High Steward, a 
major vote is sufficient either to acquit or condemn; provided that 
vote amount to twelve or more. Kelynge 5 6, 57. Therefore it has 
been usual to summon not less than twenty-three Peers. See title 
Feem. 

After the trial and conviction, unless the prisoner has any thing to 
offer in arrest of judgment, the judgment of the Coutx is awarded. 

The punishment of High Treason, in general, is very solemn and 
terrible. 1 . That the offender be drawn to the gallows, and not be 
carried, or walk; though usually (by connivance, at length ripened by 
humanity into law) a sledge or hurdle is allowed, to preserve the of- 
fender from the extreme torment of being dragged on the ground or 
pavement, 2. That he be hanged by the neck, and then cut down 
alive- 3. That his entrails be taken out and burned, w hile he is yet 
alive. 4. That his head be cut off. 5. That his body be divided into 
four parts* 6, That his head and quarters be at the King's disposal. 
4 Comm. c. 6. 

The King may, and often doth discharge all the punishment, ex- 
cept beheading, especially where any of noble blood arc attainted. For 
beheading being part of the judgment, that may be executed, though 
all the rest be omitted by the King's command. But where behead- 
ing is no part of the judgment, as in murder or other felonies, it hath 
been said that the King cannot change the judgment, although at the 
request of the party, from one species of death to another. See title 
Execution of Criminate. 

In the case of coining which is a Treason of a different complexion 
from the rest, Lhe punishment is milder for male offenders? being only 
to be drawn, and hanged by the neck till dead. But in Treasons of 
every kind, the punishment of women is the same, and different from 
that of men. For as the decency due to the sex forbids the expo* 
sing and publicly mangling their bodies, their sentence is now to be 
drawn to the gallows, and there to be hanged. See slat. 30 Geo. 3, v, 
43;. and title Judgment, CriminvL 

Upon a writ of error to reverse an attainder in Treason, because 
the party convicted was not asked what he had to say why judgmen r 
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should not be given against him, the attainder was reversed; tor he 
might have a pardon, or some matter to move in arrest of judgment. 
2 Satk, 630: 3 Alod. 265. And the omission of any necessary part of 
the judgment for Treason, is error sufficient to reverse an attainder 
as it is more severe and formidable in Treason than for any other 
crime- 2 Sulk. 632. 

The consequences of this judgment are, attainder, forfeiture of all 
lands and tenements, and corruption of blood. Corruption of blood 
annihilates the powers of inheritance) both as to the offender and as 
to others. But stat. 17 Geo. 2. c. 39. % 3. enacts, that after the death 
of the sons of the late Pretender, no attainder of Treason shall ex- 
tend to the disinheriting any heir, nor to the prejudice of any other 
person* except the offender himself. See titles Attainder; Forfeiture 

Prtit The a son, Is where one, out of malice, takes away the life 
of a subject, to whom he owes special obedience. And it is called Pe- 
tit Treason in respect to High Treason, which is against the King 1 - 3 
Inst. 20. See title Homicide III. 4, Aiders, abettors, and procurers 
are within the *te& 25 E. 2.; but if the killing is upon a sudden fall- 
ing out, or S* drfendendo^ Sflffc. it is not Petit Treason; for persons ac- 
cused of Petit Treason shall be adjudged not guilty, or principal and 
accessary according to the rules of Law in other cases, H, C. 24. 

If a servant kills his mistress, or the wife of Jus master, she is mas- 
ter within the letter of the statute, and it is Petit Treason. But this 
statute is so strictly construed, that no case, which cannot be brought 
within the meaning of the words of it, shall be punished by it; and 
therefore, if a son kills his father, he shall not be tried for Petit Trea- 
son, except he served his father lor wages, Sec, in which case he 
shall be indicted by the name of a servant; and yet the offence is more 
heinous by far in a child than a servant. 3 Iktti 20: H. A C, 23: II 
Reft, 34. A servant procured another to kill his master, who killed 
him in the servant's presence; this was Petit Treason in the servant, 
and murder in the other. If the servant had been absent, the crime 
would not have been Petit Treason, hut murder; to which he would 
have been accessary. 3 Inst. 20: Mdpapt yi. A maid servant and a 
stranger conspired to rob the mistress; and in the night the servant 
opened the door and let the stranger into the house, who killed her 
mistress, she lighting him to her bed, but neither saying nor doing 
any thing, only holding the candle; and this was held murder in the 
stranger, and Petit Treason in the servant. Dyer 123. 

If a w ife and a stranger kill the husband, it is Petit Treason in the 
wife, and murder in thu stranger. And so it is of an ecclesiastical 
person killing his prela L e, &c. Dalt. 337* If a wife and her servant 
conspire to kill the husband, and appoint time and place for it, but the 
servant alone in the absence of the wife killeth him; it shall be Petit 
Treason in both? And if the wife procure a servant to kill the hus- 
band, both are guilty of Petit Treason; also, if a stranger procures a 
wife or servant to kill the husband or master, he may be indicted as 
accessary to Petit Treason. Dyer 128. 332: Cro?ttfit. 41. 

Where the wife, and another who was not her servant, conspired 
the death of the husband, the indictment was, that the wife /n oditorir, 
and the other personyi-fowf r, gave him poison, £tfr, w hereof he died; 
and the wife being acquitted on the indictment, she brought an ac- 
tion against her son-in-law for a malicious prosecution, and recover- 
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ed damages; but afterwards be brought an appeal of murder ag; dust 
her, upon which she was convicted in B, R» and carried down into 
the county where the fact was done, and there executed. Cro. Car. 
331. 382: Mod. Ca. 217: 3 .Yds. Abr. 372. On a divorce from the 
husband for adultery, a woman is a wife within the statute to be guil- 
ty of Petit Treason against her husband; far they may cohabit again. 
But where a man marries a second wile, the former being alive* she 
is not within tliis Law. I Hait y s Hist, P. C. 381. 

If a clergyman be ordained by the bishop of A. and he kills that 
bishop, it is Petit Treason, for he hath professed canonical obedience 
to him. And Where a parson hath benefice in two dioceses, if he kill 
the bishop of either, it is Petit Treason; but in case he kill a bishop 
out of the diocese where be is beneficed, it is only murder- A parson 
kills the metropolitan of his province, this will be Petit Treason* 
though he be not his immediate superior, I Mai. P* C. 381. 

TREASURE-TROVE, Thesaurus inventus; French, trouve, 
found.] Money or coin, gold, silver, plate, or bullion, found hidden 
in the earth or other private place, the owner thereof being unknown. 
In such case, the treasure belongs to the King, and is part of his or- 
dinary revenue; but if he tbat hid h be known, or afterwards iound 
out, the owner and not the King, is entitled to it, 3 Imt* 132: Doit, of 
Sheriffs, t> 16, Also, if it be found in the sea, or upon the earth* it 
doth not belong to the King, but to the finder, if no owner appears, 
Brit, c. 17: Finch. L. 177. So that it seems it is the hiding, and not 
the abandoning of it, that gives the King a property: Bracton defin- 
ing it, in the words of the civilians to be vtus dtfitudtio fit curiix; i. 3. 
c. 3. §4. This difference clearly arises from the different intentions 
which the Law implies in the owner. A man that hides his Treasure 
in a secret place, evidently does not mean to relinquish his property; 
but reserves a right of claiming it again when he sees occasion: And 
if he dies, and the secret also dies with him, the Law gives it to the 
King in part of his royal revenue. But a man that scatters his Trea- 
sure into the sea, or upon the public surface of the earth, is constru- 
ed to have absolutely abandoned his property, and returned it into 
the common stock, without any intention of reclaiming it; and there- 
fore it belongs, as in a state of nature, to the first occupant or finder; 
unless the owner appear and assert his right, which then proves that 
the loss was by accident, and not with an intent to renounce his pro* 
perty. I Comm. r. B. 

Formerly, all Treasure-trove belonged to the finder. Bract. I. 3. c. 
3: 3 Inst. 133: Kitch tso. Afterwards it was judged expedient for the 
purposes of the state, and particularly for the coinage, to allow part 
of what was so found to the King; which part was assigned to be all 
hidden Treasure; such as is casually lost and unclaimed, and also 
such as is designedly abandoned, still remaining the right of the For- 
tunate finder. And that the prince shall be entitled to this hidden 
Treasure is now grown to be, according to Grotitta^ " ju$ commune^ et 
qwM gentium" for it is not only observed be adds* in England, but 
in Germany, France, H/iain, and Denmark, The finding of deposited 
Treasure was much niore frequent, and the Treasures themselves 
more considerable, in the infancy of our constitution, than at present; 
and therefore the punishment of such as concealed from the Xing 
the finding of such hidden Treasure was formerly no less than 
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death, but now it is only fine and imprisonment* Crlanv* L 1* c. 2i 3 
Inst. 133. 

Nothing is said to be Treasure -trove but £old and silver. It is every 
subject's part, as soon as he has found any Treasurer in the earth, to 
make it known to the coroners at the county, Wi. Britton, cap. 17: S. 
P. C. 25. Coroners ought to inquire of Treasure -trove, being certi- 
fied thereof by the King's bailiffs, or others, and of who were the 
finders, fcuV* 4 EUw. I. st. 2. — And seizures of Treasure -trove may be 
inquired of in the sheriff's torn* 2 Book. P, C. c. 10. § 57. 

TREASURER, T/ttxaurarius.^ An officer to whom the Treasure 
of another is committed to be kept, and truly disposed of. The chief 
of these with us is the Lord Treasurer of England^ who is a Lord by 
his office, and one of the greatest men of the kingdom. This great 
officer holds his place durante bene fi/acito> and is instituted by the de- 
livery of a white staff to him by the Kin^: and in former times he re- 
ceived his office by delivery of the golden keys of the Treasury: He 
is also Treasurer of the Exchequer, by letters patent. By stat, 31 
Bdw. 3, stSai* I, r. 12. in writs of error the Lord Chancellor and Lord 
Treasurer shall cause the record and process of the Exchequer to be 
brought before them, who arc judges; but the writ is to be directed 
to the Treasurer and Barons, who have the keeping of the records* 
See title Error. Under the charge and government of the Lord Trea- 
surer is all the King^s wealth contained in the Exchequer; he has 
the check of all the officers employed in collecting the customs and 
royal re vermes ; all the offices of the customs in all ports of England 
are in his gift and disposition; escheators in every county are nomi- 
nated by him; and he makes leases of all the lands belonging to the 
Crown, 

But the high and important post of Lord Treasurer has of late 
years, like some other great offices, been esteemed too great a task 
for one person* and been generally executed by commissioners. See 
more belonging to this office, stats, 20 Ed. 3. r. 6:31 H, 6. c\ 5: 4 
Ed. A. c. It 4 Inst. 104. If any one ki lithe Treasurer, being in his 
place, doing his office, it is High Treason by stat. 25 Ed. 3. e. 2, See 
titles T'rt'asoiz; Judges, 

Besides the Lord Treasurer, there is a Treasurer of the King's 
household, who is of the Privy Council, and with the comptroller, &c. 
has great power. A Treasurer of the Navy or War, see stat. 35 Eliz, 

4. Treasurer of the King** Chamber, stat . 33 H. 8. c. 39. A Trea- 
surer of the Wardrobe, *iat* 2s Ed. 3 2L There are also Treasu- 
rers of Corporations, &c . 

Treasurer, in Cathedral Churches, An officer whose charge 
was to take care of the vestments, plate, jewels, relics, and other 
Treasure belonging to the said churches. At the time of the Refor- 
mation, the office was extinguished as needless in most Cathedral 
Churches; but it is still remaining in those of Salisbury , London T 
he. 

Treasurer of the County, He that keeps the county stock. 
There are two of them in each county, chosen by the major part of 
the justices of the peace, We, at Easter sessions; they must have 10/. 
a year in land, or 150/. in personal estate; and shall not continue in 
their office above a year; and they are to account yearly at Easter ses- 
sions, or within ten days after, to their successors, under penalties. 
The county stock, of which this officer hath the keeping, is raised by 



TRE 



287 



rating every parish yearly; and is disposed to charitable uses, for the 
relief of maimed soldiers and mariners, prisoners in the county gaols, 
paying the salaries of governors of houses of correction, and relieving 
poor alms-houses, ifc. The duty of these Treasurers, with the man- 
ner of raising the slock, &c . is particularly specified in the stats. 43 
Eliz. c 2: 7 Jac. L c. 4: 11 & 12 W. 3. c. 18: 5 Ann, c. 32: 6 Geo, 1. 
c. 23, £JV. See further, titles Poor; Vagrants, 

Treasurer's Remembrancer, is he whose charge it is to put 
the Lord Treasurer and the rest of the Judges of Exchequer in Re- 
membrance of such things as are called on, and dealt in for the King's 
behoof: He makes process against all sheriffs, escheators, receivers, 
and bailiffs for their accounts. Scotch Diet. There is a like officer in 
the Exchequer of England, 

TREASURY, Signifies sometimes the place where the King's 
Treasure is deposited; and, at oLher times, the office of Treasurer, 
Ctwell. 

TREATIES, LEAGUES, and ALLIANCES; Sec title King 
V. 3. 

TREBUC1IET, TREBUCKET, TRIBUCH, Ttrbhhetum.] A 
tumbrel or cucking-stool. Also a great engine to cast stones to hat- 
ter walls. 3 Inst. 219: Matt. Paris 1246; Knighton* An. 1382. See 
title Castigatory . 

TREES. The proprietors of trees cut down or taken away how re- 
compensed, and the offenders punished, Stats* 43 MUz* c. 7: 15 Car. 
2, c. 2. § 2, The houses of persons suspected to have cut or taken 
them away, to be searched, stat. 1 5 Car. 2. c. 2, § 3. Persons destroy- 
ing plantations, punished as trespassers, stats, 22 if 2*2 Car. 2. c, 7. § 
5: 1 Geo. I, st. 2. c. 48: 29 Geo. 2. c. 36. § 6. As felons, stats. 9 Geo. 
L. e. 22. §1:13 Geo. 3. c. 33. (third offence.) See Larceny I. I. The 
neighbouring inhabitants, stat. I Geo. 1. st. 2. c. 48, and the hundred 
answerable for damages, stats. 9 Geo, 1, c. 22. § 7: 29 Geo. 2. c. 36. 
§ 9. See titles Timber j Mischief, Malicious. 

TREET, Triticuvi^ Eine wheat; mentioned in the stat. 5 \ II* 3, 
See Bread. 

TREMAGIUM, TREMESIUM, TERMISIUM. The season or 
time of sowing summer corn, being about March} the third month, 
to which the word may allude; and corn sowed in March is by the 
French called Tremcs and Trc moist. Tiemesium was the season for 
summer corn, barley, oats, beans, t?c. opposed \u the season for win- 
ter coin, wheat and rye, called Htbemagium; and is thus distinguish- 
ed in old charters. Cartn/ar. Glaston. MS. 91. 

TREMELLUM, A granary. Mon> Ang, i. 470. 

TRENCH EATUR, From Fr. Trancher, to cut.] A carver of 
meat at a table. In the patent rolls, mention is made of a pension 
granted by the Khrg to A. B> uni Trenchiatorum nostrorum* &c. 

TRENCH] A, A trench, or dike newly cut, Peramh. 33 Hen. 3* 

TRENTAL, Trieniialt; Fr. Trentaie.'] An office for the dead, that 
continued thirty days, or consisting of thirty masses; from the Jtal 
TrentQ y \ t e. Triginta. Stat. 1 JCdiu.6,c. 14. 

TREPGET; See TrebucAet. 

'1 RLSA.YLE, The name of a writ, to be sued on ouster by abate- 
ment, on the death of the grand father's grandfather; now obsolete 
See title Assise ofMort ^ancestor. 
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TRESPASS. 

Tb.an3Gkf.ssio.] Any transgression of the Law less than treason, 
felony, or misprision of either; But it is most constantly used for that 
wrong, or damage; which is done by one private man to another; or to 
the King in his forest, t7V\ In which signification it is of two sorts: 
Trespass general, otherwise called Trespass vi et armh; and Tres- 
pass special, or upon the case. Bro. Trexfia&s: Bract, lib. 4. 

Trespass* in its largest and most extensive sense, signifies any 
transgression or offence against the Law of Nature, of Society, or of 
the Country in which wc live; whether it relates to a man's person or 
his property. Therefore healing another is a Trespass; for which an 
action of Trespass vi et armis in assault and battery will lie: Taking or 
detaining a man's goods are respectively trespasses; for which an ac- 
tion of trespass vi vt armis, or on the case in trover and conversion, 
is given by the Law; So, also, non-performance of promises or un- 
dertakings is a trespass, upon which an action of trespass on the case 
in assumpsit is grounded: And, in general, any misfeasance* or act 
of one man whereby another is injuriously treated or damnified, is a 
transgression, or Trespass in its largest sense; for which an action 
will lie. 3 Comm. c. 12. See titles Actioflz Assault; Mayhem^ Bee. 

Trespass supposes a wrong to be done with force; and Trespasses 
against the person of a man are of several kinds, viz-, By menacing 
or threatening to hurt him; assaulting or setting upon one, to beat 
him; battery being the actual beating of another; maiming of a person 
so that he loses the use of his limbs; by imprisonment, or restraining 
him of his lawful liberty, bV. Trespasses against a man's property 
may be committed in divers cases; as against his wife, children, or 
servants, or his house and goods, &c. and against his land, by carry- 
ing away deeds and evidences concerning it, cutting the trees, or 
spoiling the grass therein, bV. F. A\ B. 66', 87: Finch 198. 201: 2 
Rot!. Abr. 545. 

Trespass vi ti armis may be brought by him that hath the posses- 
sion of goods, or of a house, or land, if he be disturbed in his posses* 
sion; for the disturbance, besides the private damage, is also a breach 
of the public peace. 1 Imt> 57: 6 East's Rcfi, 602. 

It is a settled distinction, that where an act is done which is in it- 
self an imnwdiatr injury to another's person or property, there the re- 
medy is usually by an action of Trespass vi tt armis: But where there 
is no act done, but there is only a culpable omission, or where the 
act is not immediately injurious, hut only by consequence and collate- 
rally, there no action of Trespass vi it armis will lie, but an action on 
the special case for the damages consequent on such omission or act- 
11 Mod. J 80: Ld. Raym. l*03i Stra. 6o5: 3 Comm. c. B.ft. 123; c. 12. 
ft. 208, The distinctions in these cases are frequently very delicate. 
Sec ihe subject much considered in 2 Black. Reft, 892, 

Thus it is lawful for a m^n to make a dam cn his own ground; bin 
if, by making it, the water overflows his neighbour's land, an action 
on the case lies against him. Mod. Caa. in L. tsf E, 275: 1 Strange 
634. Trespass lies generally for breaking a man's close; for chasing 
cattle, whereby they die or are injured; taking away pales, and break- 
ing of fences, or of doors or windows of a house; for driving a cart and 
horses over the ground of another, whe re there is no way for it: Fish- 
ing in another person's pond, and for breaking the pond; for eating 



TRESPASS. 



289 



the corn of another with cattle, and digging in any man's coal mines, 
and carrying away coats; for taking away so much of the plaintiff's 
money; tearing a bond, &c. I Bro. jib. 3,18: 1 Sound. 220: 2 Cro. 
463: Latch, 144. 

Trespass lies for setting the end of a bridge on another man's soil, 
though it be a highway, 3 Strang? 1004; and for erecting a stall in a 
market, without agreeing for stallage. Ibid. J23S. 

In Trespass fur taking goods, the plaintiff must allege a property 
in himself; because in such case there may be two intendments, one 
that they were the defendant's own goods, and then the taking is 
lawful; and the other that they were the goods of the plaintiff, 
when the taking will be wrongful; but wherever the construction 
n indifferent, it shall always be most strong against the plaintiff. 2 
Lev. 20: Ycfv. 36, 

In all Trespasses there ought to be a voluntary act, and also a da- 
mage; and in detinue and trover, where the thing itself is in demand, 
it should be particularly named; if Trespass be hud in a declaration for 
the taking of goods, without expressing the quantity and quality of 
them, or the value, ESV. it is bad upon a general demurrer; though, as 
to the omission of the value, it hath been held to be good after ver- 
dict. Latch. 13: Stt/L 170. 230: Littw. 1384: Sid. 39. 

Trespass quod ctfiit & abdiucit lies not for the father for taking and 
carrying away any of his children, except for taking of a son or 
daughter who is heir. Cro. Jiliz. 769. A man committed adultery 
with a woman in Southtvark, where they both dwelt] and the woman 
went to RatcIijFin Middlesex* from whence the man brought her to 
Richmond in Surrey; the husband brought an action of Trespass dt 
u.rore rafua & abduct a cum bams viri; and it was a doubt whether, 
upon the matter given in evidence, the defendant could be found 
guilty in London; but the jury found him guilty generally, and gave 
the plaintttT300/. damages. Bytr 25 6. 

Executors may bring Trespass for goods taken out of their pos- 
session, or for goods and chattels taken in the life of the testator: Also 
administrators shall have it for goods of intestates; and an Ordinary 
may bring action of Trespass for goods in his own possession to ad- 
minister as Ordinary, fcafc* If a man voluntarily take away my goods 
or cattle, and keep them till I pay him money, on pretence that they 
are his heriot, &c. w hen they are not so, I may have action of Tres- 
pass. Bro. Trt-s. 354. And if the sheriff have a writ against the lands 
and goods of one man, and he by mistake execute it upon my lands or 
goods; this action lies against him, and it will be no excuse that the 
plaintiff or any other informed him they were the goods, &c, of the 
defendant. Dyer 295 : Kciiw. 119. 129. 

If a man hurt my beasts, in ground belonging to me, or some other 
person; he is liable to action of Trespass. Though the owner of the 
land wherein the cattle are doing this Trespass, may gently by him- 
self, or his dogs, chase them out, and jusiifv the same. Bro. Tresp. 
42 L: 8 Rep. 67. 

Trespass will not lie against a Ministerial Officer, for any thing 
done merely in pursuance of his duty; though it is somewhat in sup- 
port of a wrong, but a wrong to which he is no way accessary or as- 
senting; As, where a distress is tortiously taken and impounded, art 
action will not He against the pound-keeper. Coivfi. 476. 

Vfo. VI\ S O 
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Trespass doe* not lie against Magistrates acting upon a complaint 
made to them on oath, by the terms of which it appeared that they 
had jurisdiction; though the real facts of the case might not have sup- 
ported such complaint; if such facts were not laid hefoie ihem,ytthe 
time, by the party complained against, having notice of such com- 
plaint, and being properly summoned to attend- 8 £as,t'i Rrft. 113. 

Trespass will not lie against the Master or Seamen of a King's ship 
or privateer, for taking a vessel prize on the Seas; though the cap- 
ture is afterwards determined to be illegal in the Court of Admiralty; 
for questions of prize, or nut prize, belong exclusively to that Court, 
which gives damages for the detention* Roue \\ Na&wd, Doug. 580: 
See I Ltx\ 243: Sid t 367: Linda V. Rodney^ Doug. 50 L 

With respect to Officers in the Excise and Customs various acts of 
Parliament have been made to protect them in the exercise of their 
duty; that they might not be harassed with actions of Trespass, 
where they have acted bona Jide. See particularly, statu. 6 Geo. I. p. 
i>l: 19 Geo. 2. c 3i: and lisp. At. Pri. Ch, 8- 

A Court, which is not a Court of Record, cannot hold plea of Tres- 
pass vi et artnis. F. .\\ B. 85. Writs of Trespass lie either to the 
Sheriff to determine the matter in the County Court, or returnable in 
B, R. or C. B. F. JV< B. sfi. 190. Trespass quart' vi tt armis ctausuw 
/regit was brought, wherein die plaintiff laid damage to the value of 
HQs. and the defendant demurred for that cause, alleging that B. R. 
could have no cognizance at Common Law, or by the statute of Glou- 
cester y to hold plea ill action where the damages are under 40*. But 
it was adjudged, that Trespass r/uurc id tt arnris will lie in this 
Court, be the damages what they will, 3 Mid. 275. 

At Common Law* in Trespass vi tt armii, if the defendant was 
convicted, he was to be fined and imprisoned; but in other Trespasses 
only amerced. Jcnk. Cent. 185- In action of Trespass against two 
persons for carrying away goods^ Kfc. one lets judgment go by default, 
and the other justifies under a licence from the plaintiff, and has a 
a verdict; this goes to the whole, and judgment shall be arrested as 
to the other defendant, 2 Ld, Raym. 1372. 1374. 

Tre*fia$$ in a limited and confined sense, as relates to land, signi- 
fies no more than an entry on another man's ground without a law- 
ful authority, and doing some damage, however inconsiderable, to his. 
real property- For the right osmium and tuum^or property in lands 
being ouce established* it follows as a necessary consequence, that 
this right must he exclusive; that is, that the owner may retain to 
himself the sole use and occupation of his soil: every entry, die re- 
fore, thereon, without the owner's leave, and especially if contrary 
to his express order, is a Trespass or transgression; for satisfaction 
of w hich an action of Trespass will lie; but the quantum of that sat- 
isfaction is to be determined by considering how far the offence was 
wilful or inadvertent, and by estimating the value of the actual dam- 
age sustained . o Comm. c. 12> 

Every unwarrantable entry on another's soil, the Law entitles a 
Trespass by breaking his close; the words of the writ of Trespass 
commanding the defendant to shew cause ijuare clausutn gut renti* 
/regit. For every man's land is in the eye of the Law inclosed and 
set apart from his neighbour's: and that either by a visible and mate- 
rial fence, as one field is divided from another by a hedge; or by an 
•.deal, invisible boundary, existing only in the contemplation of Law. 
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is when one man's land adjoins toanother's in the same field* And every 
such entry or breach of a man's close carries necessarily along with 
it some damage or other: for* if no other special loss can be assigned, 
yet still the words of the writ itself specify one general damage, viz. 
the treading down and bruising his herbage, F\ A*. D. 87, 88. 

One must have a property (either absolute or temporary) in the 
soil, and actual possession by entry, to be able to maintain an action 
of Trespass: or* at least, it is requisite that the party have a lease 
and possession of the vesture and herbage of the land. Dyer 285: Mo. 
456. 6 East's Re/}. 602, Thus, if a meadow be divided annually among 
the parishioners by lot, then, after each person's several portion is 
allotted, they may be respectively capable of maintaining an action 
for the breach of their several closes: for they have an exclusive in- 
terest and freehold therein for the time> Cro r Eliz. 421, But, before 
entry and actual possession, one cannot maintain an action of Tres- 
pass, though he hath the freehold in Law. 2 Roll. Abr, 5 53. And 
therefore an heir before entry cannot have this action against an aba- 
tor: though a disseisee might have it against the disseisor, for the uv 
jury done by the disseisin itself, at which time the plaintiff was seised 
of the land; but he cannot have it for any act done after the disseisin, 
until he have gained possession by re-entry, and then he may well 
maintain it for the intermediate damage done; for, after his re-entry, 
the Law, by a kind of jus post limimi^ supposes the freehold to have all 
along continued in him. U Re/i. 5. Neither, by the Common Law, 
in case of an intrusion or deforcement, could the party kept out of 
possession sue the wrong -doer, by a mode of redress which was cal- 
eulated merely for injuries committed against the land while in the 
possession of the owner. But now, by the stat, 6 Ann. r, IB: if a guar- 
dian or trustee for any infant, a husband seised jure uxoris, or a per- 
son having any estate or interest determinable upon a life or lives, 
shall, after the determination of their respective interests) hold over 
and continue in possession of the lands or tenements, without the con- 
sent of the person entitled thereto, they are adjudged to be Trespas- 
sers. See also the stats. 4 Geo. 2, c, 28: 1 1 Geo- 2. c. 19. as to tenants 
for years, &c. holding over, and this Dictionary, titles Sufferance; 
Rent; Distress^ &x. 

If X is bound to fence hjs close against R., and he against C. a 
neighbour; and neither of them inclose against one another, so that 
the beasts of C. for want of inclosure go out of the ground to that of 
B. and thence to A's ground: In this case A, shall have Trespass 
against C, for he is bound only to fence against and every one 
ought to keep his cattle as well in open grounds, not inclosed, as in 
several grounds where there is inclosure. Dyer 366: Jcnk, Cent. 161. 

A man is answerable for not only his own Trespass, but that of his 
cattle also; for, if by his negligent keeping they stray upon the land 
of another, (and much more if he permits, or drives them on,) and 
they there tread down his neighbour's herbage, and spoil his corn 
or his trees, this is a Trespass for which the ow ner must answer in 
damages. And the Law gives the party injured a double remedy in 
this case; by permitting him to distrain the cattle thus damage feasant 
or doing damage till the owner shall make him satisfaction: or else 
In leaving him to the common remedy by action. And the action that 
lies in either of these cases ofTrespasscommitted upon another's land, 
■■■ther bv a man himself or his cattle, is the action of Trespass v! 
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arrow; 1 whereby a man is called upon to answer, quarc vi tt armix 
ctotuum ifinius A, afiud B. /regit, ct blada i/mius A. ad vatrntiam cen- 
tum solidomm ibidem nttfur crtsctnlia, cum ouibu&dam averiis defray- 
tun Juity conriifcavity tt con/tum/if/it, &c. Rrgistr. 94. For the Law 
always couples the idea of force with that of intrusion upon the pro- 
perty of another. And herein, if any unwarrantable act of the defen- 
dant or his beasts, in coming upon the land, be proved, « is an act of 
Trespass for which the plaintiff must recover some damages; such 
however as the Jury shall think proper to assess. 3 Comm. c, 12. 

In Trespasses of a permanent nature, where the injury is continu- 
ally renewed, (as by spoiling or consuming the herbage with the de- 
fendant's catlle ? ) the declaration may allege the injury to have been 
committed by continuation from one given day to another; (which is 
called laying the action with Kcontinuandoi) and the plaintiff shall not 
be compelled to bring separate actions for every day's separate of- 
fence. 2 Rail. *4br. 545: Lord Raisin. 240. But where the Trespass is 
by one or several acts, each of which terminates in itself, and being 
once done cannot be done again* it cannot be laid with a continuando; 
yet if there be repeated acts of Trespass committed! (as cutting down 
a certain number of trees,) they may be laid to be done, not continu- 
ally! but at divers days and times within a given period. Salk. 638, 
639: Id. Ratjw. 823: 7 tfod. 1*2. 

Things must lie in continuance, and not terminate in themselves, 
or a continuando will not be good: And where a Trespass is alleged 
with a continuance, that cannot be continued, the evidence ought only 
to be the first act. 2 Soft. 638, 639. 

The best way to declare for such Trespasses which lie in continu- 
ance, is for the plaintiff to set forth in his declaration that the defen- 
dant, between such a day and such a day, cut several trees, c?V, and 
not to lay bcontinuando tronbgre$t<iQTiiit from such a day to such a day; 
and upon such dec brat ion, the plaintiff may give in evidence a cut- 
ting on any day within those days. 3 Salk. 36o. 

If the defendant makes the place where the Trespass was done ma- 
terial by his plea, he must shew it with great certainty; but if it be a 
Trespass quart ctausum /regit in B. and the defendant pleads that 
flie place where is his freehold, which is the common bar in this case, 
so justifies as in bis freehold, &c . if issue be taken i hereon, the de- 
fendant may give in evidence any close in which he hath a freehold; 
though if the plain till' had replied and given the close a name, de- 
fendant must have a freehold in that very close. 2 Suit, 4a 3: Car- 
thcu'it Rtfi. 176. 

A plaintiff may make a new assignment of the place, where, &c. 
and then the defendant may vary from his first justification: As for 
instance; an action of Trespass assigned to be done generally in D., 
the defendant justified the taking damage- /easant ; and the plaintiff in 
his replication made a new assignment, upon which the defendant 
justified for a heriot; and it was adjudged good. Moor 540. The de- 
fendant in his plea may put the plaintilT to the new assignment; and 
every new assignment is a new declaration, to which the defendant 
is to give a new answer, and he may not traverse it* but must either 
plead or demur; yet where Trespasses are alleged to be done in seve- 
ral places, and the defendant pleads to some, and agrees to the places 
wherein the plaintiff alleged the Trespasses to be done, there the 
plaintiff may answer that part of the plea by a traverse, and shew a 
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new assignment as to the rest. Cro. Eliz. 492. 812. See titles JVw 
Assignment i Pleading. 

One action of Trespass may be brought for a Trespass committed 
in lands which lie in several towns or villa, if they are in one and the 
same county; for else they cannot receive one trial, as they are local 
causes of action triable in the county where done. 2 Lilt. Abr. 595. 

As Trespass quart claumm /regit is a local action, Trespass for 
breaking and entering a house in Canada in America, will not lie in 
this country. 4 Term Refx. 503. 

In some cases Trespass is justifiable; or, rather, entry on another's 
land or house shall not in those cases be accounted Trespass: as if a 
man comes thither to demand or pay money, there payable; or to 
execute, in a legal manner, the process of the Law. Also a man may 
justify entering into an inn or public house, without the leave of the 
owner first specially asked; because, when a man professes the 
keeping of such inn or public house, he thereby gives a. general 
licence to any person to enter his doors. See title Inns. So a landlord 
may justify entering to distrain for rent; a commoner to attend his 
cattle, commoning on another's land; and a reversioner, to see if any 
waste be committed on the estate; for the apparent necessity of the 
things 8 Refi. 146. Also it hath been said, that, by the Common Law 
and custom of Engtand, the poor are allowed to enter and glean 
upon another's ground after the harvest, without being guilty of 
Trespass; but modern determinations have denied this right. See 
this Dictionary, title Gleaning. — The Common Law warrants the 
hunting of ravenous beasts of prey, as badgers and foxes, in another 
man's land; because the destroying such creatures is said to be 
profitable to the Public. Cro. Jac. 321. See title Game Laws. Hut in 
cases where a man misdemeans himself, or makes an ill use of the 
authority with which the Law entrusts him, he shall be accounted a 
Trespasser ah initio: as if one comes into a tavern and will not go 
out in a reasonable time, but tarries there all night, contrary to the 
inclinations of the owner; this wrongful act shall affect and have re- 
lation back even to his first entry, and make the whole a Trespass. 
Finch. L.47t Cro. Jac. 148: 2 Rati Abr, 5fiU But a bare non-feasance, 
as not paying for the nine he calls for, will not make him a Tres- 
passer; for this is only a breach of contract for which the lavcrner 
shall have an action of debt or auumftsit against him, 8 Reft. 147. 
So, if a landlord distrained for rent, and wilfully killed the distress, 
this, by the Common Law, made him a Trespasser ad initio; and so 
indeed would any other irregularity have done, till the statute U 
Geo. 2. e. 19. See Finch. L. 47; and this Dictionary, title Di&tres* 
But still, if a Reversioner, who enters on pretence of seeing wastc T 
breaks the house, or stays there all night; or if the commoner, who 
comes to tend his cattle, cuts down a tree: in these and similar- 
cases the Law judges that he entered for this untawful purpose; and 
therefore, as the act which demonstrates such his purpose is a Tres- 
pass, he shall be esteemed a Trespasser ah initio. 8 Rcji. J 46. So 
also* in the case of hunting the fox or the badger, a man cannot jus- 
tify breaking the soil, and digging him out of his earth: for though 
the Law warrants the hunting of such noxious animals for the public 
good, yet it is held that such things must be done in an ordinary and 
usual manner; therefore as there is an ordinary course to kill them. 
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vizi by hunting the Court held thai the digging for them was un- 
lawful. Cro. JaCr 32 L See title Game Laws. 

A man may also justify in an action of Trespass* on account of the 
freehold and right of entry being in himself; and this defence brings 
the title of the estate in question. This is therefore one of the ways 
devised, since the disuse of real actions, to try the property of estates; 
though it is not so usual as that by Ejectment, because that, being 
now a mixed action, not only gives damages for the ejection, but also 
possession of the land: whereas in Trespass, which is merely a per- 
sonal suit, the right can be only ascertained, but no possession de- 
livered; nothing being recovered, but damages for the wrong com- 
mitted. 3 Comm. c. 12. See title Ejectment. 

In Trespass the defendant may in all cases give evidence of title 
under the general issue. 7 Term Rift. K. B t ,154: $ T. R. 403. 

One justification in Trespass also arises from the leave or licence 
or the party complaining; and as to this the following has been stated 
as the difference: 

There is difference between a positive abuse of an authority or li- 
cence in fact, and of an authority or licence in Law: The reason of 
this difference is in one book said to be, that the abuse in the fatter 
case is deemed a Trespass with force ab initio; because the Law 
intends from the subsequent tortious act, that there was from the 
beginning a desigu to be guilty thereof. 8 Rep, 146. The Six Car- 
penters 1 case. 

But this reason, which equally applies to both cases, is by no meaus 
conclusive; for it may be as well intended in the former case, from 
the subsequent tortious net, that there was from the beginning a de- 
sign of being guilty thereof. Perhaps the difference between the 
two cases may be better accounted for in the following manner: In 
th^ one, where the law has given an authority or licence, it seems 
reasonable, that the same law should, in order to secure the persons, 
who are without their direct assent made the objects thereof, from 
all positive abuses of such authority or licence, whenever either of 
these is positively abused, make the same void from the beginning; 
and leave the abuser thereof in the same situation, as if he had acted 
without any authority or licence. And this agrees perfectly with the 
maxim, Actus Lcgis nembiifucit injurignt. But in the other case, where 
a man, who was under no necessity of giving an authority or licence to 
any person, has thought proper to give one of these to a certain per- 
son, who is afterwards guilty of a positive abuse thereof, there is no 
reason that the Law should interpose, and make all that has been 
done under the authority or licence by him so voluntarily given, void 
from the beginning; because it was his own folly to place a confidence 
in a man who was not fit to be trusted. 5 Ncto Arb. 156. 

A private person may justify breaking and entering the house of 
another and imprisoning his person in order to prevent him from 
committing mut'der on his wife. 2 Bus. & PuU. 260. 

To Trespass for assault and battery the defendant may plead that 
the plaintiff with force and arms, and with a strong hand endeavoured 
forcibly to break and enter the plaintiff's close; whereupon the de- 
fendant " did then and there resist and oppose such entrance, and did 
then and there dcfenddiis possession, as it was lawful for him to do,*' 
and if any damage happened to the plaintiff, it was in the defence of 
the possession of the said close. 8 Term Rrft> IT. B. 78. 



TRIAL, I. 



295 



hi order to prevent trifling and vexatious actions of Trespass, as 
well as other personal actions, it is (inter alia) enacted, by itat. 43 EHz. 
c. 6: 22 & 5b C, 2. c. 9. § 136, that where the Jury, who try an action 
of Trespass, give less damages than 40a. the plaintiff shall be allow- 
ed no more costs than damages; unless the Judge shall certify under 
his hand, that the freehold or title of the land came chiefly in ques- 
tion. But this rule now admits of two exceptions more, which have 
been made by subsequent statutes: One is by stat. 8^9 IF. 3. c . 1 1 . 
which enacts, that in all actions of Trespass, wherein it shall appear 
that the Trespass was wilful and malicious, and it be so certified by 
the Judge, the plaintiff shall recover full costs, Every Trespass is wil* 
ful, where the defendant has notice, and is especially forewarned not 
to come on the land; as every Trespass is malicious, though the dam- 
age may not amount to forty shillings, where the intent of the defen- 
dant plainly appears to be, to harass and distress the plaintiff; as in 
cases of sportsmen warned to go off, or not to come again on ano- 
ther's land. Zs/z. M P. 425. The other exception is by afM- f 4 5 
W. & M. c. 23. which gives full costs against any inferior tradesman, 
apprentice, or other dissolute person, who is convicted of a Trespass 
in haw king, hunting, fishing, or fowling, on another's land; and these 
costs such inferior tradesman is liable to in case of such Trespass, 
whatever qualification he may have in point of estate. Ld. Raym. 
149: 3 Comm. c. 12. See this Diet, titles Coat*; Game Laws. 

If the defendant, in Trespass quart; claunum J'regit, disclaim any 
title to the land, and the Trespass is involuntary, or by negligence, 
he may be admitted to plead a disclaimer and tender of amends be- 
fore the action brought, tot. And if it be found for the defendant, the 
plaintiff shall be barred. Stat. 21 Jac. c . 16. See title Tender. 

Under peculiar circumstances, the Court of K. B< staid the pro* 
ceedings in an action of Trespass for seizing goods on the defendant's 
restoring the goods, or paying the full value of them, with the costs 
of the action. 7 Term Refi. X, B. sS< 

See further on this subject Esfiinasse's JV?*£ Prius^ ch> 8. 

TRESPASS ANTS, Fr*] Is used by Britton, c. 29. for passen- 
gers. 

TRESPASSER, One who commits a Trespass. See title Ties- 
hass. 

TRESTORNARE, To turn or divert another way; Trestomare 
viam } to turn the road. CowelL 

TREYTS, Fr j Taken out or withdrawn, applied to a Juror re- 
moved or discharged. P. .Y. B. 159. 

TRIAL, 

Thiatio.] The examination of a cause, civil or criminal, before a 
judge who has jurisdiction of it, according to the laws of the land, I 
hut. 124: Finch. L. 36. 

I. Of the Course of Trial, in Civil Cases. 

II. in Criminal Cases. 

III. Qf jftw Trials. 

I. Trial is the examination of the matter of fact in issue: of which 
there are many different species, according to the difference of the 
subject to be tried: As for example, Trial by Records by Inflections 
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or Examination; by Certificate; by Witnesses; by Wager of Battel; 
by Wage* of Lan*; and by fury.. 

The first six of these species of Trial are only had in certain spe- 
cial and eccentrical cases, where the Trial by the country, fier fiats, 
or by Jtwy? would not be so proper or effectual. See this Dictionary, 
titles Record; Jnsfteeti&n; Certificate; Battel; Wager of Law; as to 
those Trials- 

Trial by witnesses, fur testes, without the intervention of a July, 
is the only method of trial known to the Civil Law, in which the Judge 
is left to form in his own breast, his sentence upon the credit of the 
witnesses examined: But it is very rarely used in our Law, which pre- 
fers the Trial by Jury before it, in almost eve ry instance: Save only, 
that when a Widow brings a Writ of Dower, and the Tenant pleads 
that the Husband is not dead; this being* looked upon as a dilatory 
plea, is, in favour of the Widow, and for greater expedition, allowed 
to be tried by Witnesses examined before the Judges; and so, saith 
Pinch, shall no other case in our Law. But Coke mentions some others; 
as, to try whether the Tenant in a real action was duly summoned, or 
the validity of a challenge to a juror; so that Finch's observation must 
be confined to the Trial of direct, and not collateral, issues. And in 
every case Coke lays it down* that the affirmative must be proved bv 
LwO witnesses at the least. I Inst. $: 3 Comm. c. 22. 

For the proceedings on the Trial in civil cases by Jury, as relate 
to the summoning and appearance of the jury, see this Diet, title 
Jury I: As also titles Assises; Justices of Assise. 

Trials by the country, are at Bar, or AzV Prius. 

Trials at Bar arc those which take place before all the judges, 
at the bar of the court in which the action is brought- Before the 
stat. West™. 2. 13 EJ, 1. c. 30, civil causes were tried either at the 
bar of the court, or, when of no great moment, before the justices in 
Eyre; a practice having veiy early obtained, of continuing the cause 
from Term to Term, in the court above, provided the justices in 
Eyre did not previously come into the county where the cause of 
action arose; and if it happened that they arrived there within that 
interval, then the cause was removed From the jurisdiction of the 
justices at Westminster, to that of the justices in Eyre. See title 
Jury L Afterwards, when the justices in Eyre were superseded by 
the modern justices of assise, it was enacted by the above statute, 
+ ( that inquisitions to be taken of trespasses pleaded before the justi- 
ces of either Bench, shall be determined before the justices of assise, 
unless the trespass be so heinous that it requires great examination; 
and that inquisitions of other pleas pleaded in either Bench, wherein 
the examination is easy, shall be also determined before them; But 
inquisitions of many and weighty matters, which require great 
examination, shall be taken before the justices of the Benches, &c + ; 
and when such inquests are taken, they shall be returned into the 
Benches, and there judgment shall he given, and they shall be in- 
rolled." Since the making of this statute, causes in general are tried 
at Wtsi Prius; Trials at Bar being only allowed in Ejectment, and 
other causes which require great examination. This statute, extend- 
ing only to the courts of King's Bench and Common Pleas, whenever 
an issue is joined in the Exchequer, to be tried in the country, there 
is a particular commission* authorising the judges of assise to try it- 
Butt. M P. 30 4. 
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When the crown is immediately concerned, the attorney -general 
has a right to demand a Trial at Bar. Id all other cases, it is entirely 
in the discretion of ihe court* governed by the circumstances of the 
case; even if the parties consent, such a mode of Trial cannot be hud 
without leave of the court. The ground 9 on which this Trial ought 
to be granted are, the great value of the subject-matter in question, 
the probable length of the inquiry, and the likelihood that difficulties 
may arise in the course of it. In Ejectment- it is said, the rule has 
been not to allow a Trial at liar, except where the yearly value 
of the land is 100/,; and value alone, or the probable length of the 
inquiry* is not a sufficient ground for it; but difficulty nrusi concur; 
and in order to obtain it upon that ground, it is not sufficient to say 
generally in an affidavit, that the cause is expected to be difficult; 
but the particular difficulty which is expected to arise, ought to be 
pointed out, that the court may judj;c u heihcr it be sufficient. 7idd*& 
Pract. K, B.) and the authorities there cited. 

If one nf the justices of cither Bench, or a Master in Chancery, be 
concerned, it is a good cause for a Trial at Bar, be the value what it 
Way; and, it is said, that such Trial was never denied to any officer 
of the court, nor hardly to any gentleman at the Bar. The plaintiff 
may have a Trial of this nature, by ihe favour of the court, though 
he sue in forma pauperis: But, where the plaintiff is poor, the court 
■will not grant it to the defendant, unless be will agree to take JVz«- 
Prius costs if he succeed, and if he fail, to pay Bar costs. In London, 
it is said, a cause cannot be tried at Bar, by reason of their charter, 
which exempts them from serving upon juries out of the city. But 
the great cause of Lockijer against the East India Company, was 
tried at Bar (Af. 2 Geo. 3.) by a special jury of merchants of London* 
2 Suite. 644: 1 Term Pep. 3(5 6. In that case, however, the jury con- 
sented to be sworn, and waived their privilege, 2 Wis. IStf, And 
where the cause of action arises in a county palatine, it has been 
doubted whether the court of K. B. can compel the inhabitants of the 
palatinate to attend as jurors. Tirfd's Pract* 

A Trial at Bar is never granted before issue joined, except in Eject- 
ment; in which, as issue is very seldom joined till the Term is over, 
it would afterwards be too late to make the application. This sort of 
Trial should regularly be moved for in the Term preceding that in 
which it is intended to be had; as in Hilary for Raster^ and in Trinity 
for Michaelmas Term, except where lands lie in Middlesex; and it is 
never allowed in an issuable Term, unless ihe crown be concerned in 
interest, or under very particular and pressing circumstances. In 
Easter Term, they did not formerly allow more than ten Trials at 
Bar; and they must have been brought on a fortnight at least before 
the end of it, to allow sufficient time for the other business of the 
court. Tidd's Pract* 

Amiently, there was no other notice given of such Trial, than the 
rule in the office; but now there must be 15 days* notice. The plain- 
tiff, however, as in other cases, may countermand his notice, and pre- 
vent the cause from being tried at the day appointed; after which, it 
cannot be brought to Trial again, unless some new day be appointed 
by the court. And it is said, that a second rule cannot be made for a 
Trial at Bar, betw r een the same parties, in the same Term, Previous 
to giving notice, the day appointed for the Trial must be entered 
with the clerk of the papers; and it could not formerly hare been on 

Vol.. VL 2f 
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a Saturday, or the last paper day in Term, except in the King's case 
Tidd'x Pract. 

A Trial at Bar is had upon the Venire Facia* or Distringas, tfcas 
at common Jaw, without any clause of AS'ai Priutt; and it is mostly by 
a special jury of the county where the action is laid, But it may be 
had, by consent, by a jury of a different county; and in Wales or Jier- 
mtick-ufmn-Twetd) t5Y, or where an impartial Trial cannot be had, 
the jury must come from the next English or adjoining county, 
where the King's u i it of Venire runs. Six days' notice at least ought 
10 be given to the jurors before the Trial; and if a sufficient num- 
ber do not attend to make a jury, the Trial must be adjourned* and a 
dee* m or otfo Tales awarded, as at common law; for the pi ties in this 
case cannot pray a 'J air* upon the statutes. See title Jury. And no 
writ otatias or fituu'r-, Distringas, with a Tales, for the Trial of issues 
at the liar shall be .-.in id out, before the precedent writ of Distringas, 
witS a panel of die n-nies ol the jury annexed, shall be delivered to 
the secondary of the court, to the intent that ihe issues, forfeited by 
the jury for not appearing upon the precedent writ, may be duly C&- 
tt-ea erf. After a Trial at Bar, il the parties be dissatisfied with the 
Verdict the) may move for a new Trial) as in other cases, Tiud** 
Pract, and authorities there cited. 

Trials at Nisi Fmusare always had in the county where the 
venue is laid, and where the fact was or is supposed to have been 
committed: except where the ve;.uc is hi id ir. H'c/m oi' Berwick-ufi- 
Gn- Tzjccd, tsc, or in a county where an impurual Trial cannot be had; 
in m Inch cases the cause shall be tried in the next English or adjoin- 
ing couiiLy, where the King's writ of Venire runs. TiUd*$ Pract. By 
Stat, 38 G. 3. c. 52. where the venue is laid Li the county of any city 
or town corporate* the Trial may be had by a jury of the county next 
adjoining* Sec, See title Venue. 

When the day of Trial is fixed, the plaintiff or his attorney must 
bring down the record to the assises, and enter it v ith the proper of- 
fice.! , (the clerk of the papers,) in order to its being called on in course. 
If it be not so entered it cannot be tried; therefore it is in the plain- 
tiff's breast to delay any Trial by not carrying down the record; un- 
less the defendant, being fearful of such neglect in the plaintiff', and 
willing to discharge himself from the action, will himself undertake 
to bring on the Trial, giving proper noiice to the plaintiff'. Which 
proceeding is called the Trial by Proviso; by reason of the clause 
then inserted in the sheriff's Venire, viz. " Provu o, provided that if 
two w rits come io your hands, (that is, one from the plaintiff and an- 
other from the defendant,) you shall execute only one of them." But 
this practice hath begun to be disused, since the &fat. 14 Geo, 3. c. 17, 
which enacts, that il, Lifter issue joined, the cause is not carried down 
to be tried according to the course of the court, the plaintiff shall be 
esteemed to he nonsuited, and judgment shall be given for the de- 
fendant as in case of a nonsuit. See title Aon&ut'i, 

A defendant in a case where the King is party cannot carry down 
the Msi-flrius record to Trial by proviso; 7 Term tteji* K. B. 66 U 
and see 2 East\<t Refi. 202. 206. n. 

In case the plaintiff intends to try the cause, he is bound to give 
the defendant (if he lives within forty miles Eon don) eight days* 
notice of Trial; and, if he lives at a greater distance, then fourteen 
days! notice, in order to prevent surprise: And if the plaintiff' then 
changes his mind, and does not countermand ■ tic net he, sis days be 
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fore the Trial, he shall be liable to pay coats to the defendant for not 
proceeding to Trial* by the same last-mentioned statute. The deiend- 
atu, however, or plaintiff, may, upon good cause shewn to the court 
above, as upon absence or sickness of a material witness, obtain leave 
upon motion to defer the TriaJ of the cause till the next assises* 3 
Comm. c, 23. 

The #tat. 14 Geo. 2. 1 7. only requires ten days' notice of Trial; 
but at the sittings in London and Wi*itmfo*ttr t the former practice 
of fourteen days* notice Was still continued. But in all country causes , 
ten days* notice is sufficient: As where the coin mission -day is on l he 
fifteenth of any month, notice of triai must be given on or be lore the 
fifth, Imftty'* Praa. If the defendant resides with hi forty mites of 
London, and if the cause is to be tried at the sittings in London or 
IVrxtminsier, then two days' notice of countermand, before it is to be 
tiled, is sufficient. Sellon y s Pract. 

Where a defendant residing in town at the issuing of the writ, 
changed his residence permanently into the country, at the distance 
of above forty miies from town, be lore the delivery oi the issues the 
court of K.. B. allowed him to be entitled to 14 days* notice of Trial, 
1 £a*/** lit ft. 6S8. 

If a cause be made a remanet^ no new notice of Trial need be given: 
but where the Trial of a cause is put off to the ensuing sittings or 
assises by rule of court; and even when a plaintiff gives a peremp- 
tory undertaking to try, a new notice of Trial must be given. 8 Term 
Refi. K. B. 245: 1 H. Black. Rep. C. P„ 222. 

Where there have been no proceedings within four Terms, a full 
Term's notice must be given previous to the assises or sittings; unless 
the cause has been delayed by the defendant himself, by an injunction 
or other means. SeUott's Pract.: 2 Black, tftp, 784: 3 Term fo.fi, 550, 
and see 3 East** Heft. L — If the defendant proceed to Trial by Pro- 
i'Uo* he must give the same notice as would have been required horn 
the plaintiff, Sciton*a Bract. — Sometimes the courts impose it as a 
condition upon the defendant, that he shall accept short notict of Tri* 
alj which, in country causes, shall be given at least four days before 
the commission-day, one day being exclusive, and the other inclusive* 
3 l\ rm Heft. 660. — But in town causes, two days' notice seems suffi- 
cient in such a case. Tidd'm Bract. 

The old rule for entering causes in Loudon and Middlesex was, 
that unless they were entered with the chief justice, two days before 
the sittings upon which they were to be tried, the marshal might en- 
ter a nr recifii'dtttr, at the request of the defendant or his attorney. 
And this rule still holds, with regard to Trials at the sittings its term. 
But if a cause was to be tried at the sittings after Term, no ne rtci- 
fmtur could be entered, until after proclamation made, by order of 
the chief justice, for bringing in the record; and then, if the record 
was not brought in, the defendant's attorney might enter a ne tetifli- 
&tur> Tidd'b Bract. 

At present, the practice with regard to entering causes for Trial, 
at the sittings after term or assises, stands thus: In Middlt'wx,no re- 
cord or writ of JMi«i-Priu$ will be received, at any sitting after term, 
unless she same shall be delivered to ami entered with the marshal, 
Within two days after the last day of every term; and in London no 
record of Xi i Briun will be received, at any silling after term, un- 
less the same shall be delivered to, and entered with the marshal. 
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the day before the day to which the sittings in London shall be ad- 
journed, by nine in the evening. At the assises, the writ and record 
arc entered together; and no writ and record of Aw" Prim shall be 
received, in any i ouruy in Erigkind, unless they shall be delivered to 
and entered with the marshal, before the first silting of the court, after 
the eomniissioiwtay, except in the counties of York, and Norfolk, and 
there the writs and records shall be delivered to and entered with the 
marshal, before the first sitting of the court, on the second day after 
the commission-day, otherwise they shall not be received* And both 
in London and Middlesex as well as at the assises, every cause shall 
be tried in the order in which it is entered, beginning with remane&i 
(those which have stood over from former sittings,) unless it shall be 
made out to the satisfaction of the judge, in open court, that there is 
reasonable cause to the contrary; who thereupon may make such or- 
der for the Trial of the cause, so to be put off, as to him shall seem 
just. Rule Hit. 14 Gee* 2 r Special-jury causes are appointed for par- 
ticular days; and in London and Middlesex no cause can be tried by 
a special jury, unless the rule for such jury be drawn up, and the 
cause marked as a special jury, in the marshal's book of causes, be- 
fore the adjournment day after each term. Pule Trin. 30 Geo. 3. 

The cause beiiiy; entered, stands ready for Trial, at the Bar of the 
Court, or before the Jud^c at Ptiv&i and previous to its coming 
on, a Brief should be prepared for each party* and delivered to Coun- 
sel; containing a short abstract of the pleadings, a clear statement of 
the case, and a proper arrangement of the praofs, with the names of 
the witnesses. The grand rule to be observed in drawing Briefs, con- 
sists in conciseness with perspicuity. Tidd's Pract. K. B. Helton* $ Pract* 

When the cause is called on in Court, in its turn, according to a 
list or paper, made out fronj the order in which the several causes 
are entered for hearing, by the Attornies in each cause, the Record is 
handed to the Judge to peruse and observe the pleadings, and what 
issues the parties are to maintain and prove* If no plca/iuis darrein 
continuance (set title Pleading I, 3.) intervenes, the Jury being com- 
pleted, sworn, and ready to hear the mcrits> in order to fix their at- 
tention the closer to the facts which they are impanelled and sworn 
to try, the pleadings arc opened to them by Counsel on that side which 
holds the affirmative of the question in issue* For the issue is said lo 
He, and proof is always first required, upon that side which affirms 
the matter in question. The opening Counsel briefly informs them 
what has been transacted in the court above; the parties, the nature of 
ihe action, the declaration, the plea, replication, and other proceed- 
ingsj and lastly, upon what point the issue is joined, which is there 
sent down to be determined. Instead of which formerly, the whole 
record and process of the pleadings was read to them in Englhh by 
the Court, and the matter in issue clearly explained to their capaci- 
ties. The nature of the case, and the evidence intended to be produc- 
ed, are next laid before them by Counsel also on the same side; and, 
when their evidence is gone through, the Advocate on the other side 
opens the adverse case, and supports it by evidence; and then the party 
which began is heard by way of reply. 3 Comm. c. 23. 

As to the nature of the Evidence at the Trial, sec this Dictionary, 
titles Evidence i Jury HI, 

When the Evidence is gone through on both sides, the Judge, in 
the presence of the parties, the Counsel, and all others, sums up the 
whole to the Jury; omitting all superfluous circumstances, observing 
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wherein the main question and principal issue lies, stating what evi- 
dence has been given tu support it, with such remarks as he thinks 
necessary for their direction and giving them his opinion in matters 
of Law arising upon that evidence: The Jury then (unless the case 
be very clear) withdraw from the Bar to consider of iheir verdict; 
and when they are unanimously agreed, return, and before they de- 
liver their verdict, the plaintiff is bound to appear in Courtj by him- 
self, Attorney, or Counsel, in order to answer the amercement lo which 
by the old Law he is liable, in case he fails in his suit, as a punish- 
ment for his false claim* To be amerced, or « mrrcie, is to he at the 
s mercy wit!) regard to the fine to be imposed; in mi$erieordi& 
Domini Urgis f^TO fatso da more mo. The amercement is disused, but 
the form still continues; and if the plaintiff docs not appear, no ver- 
dict can be given, but the plaintiff is said to be nonsuit, nori sequitur 
elamorejn xuum. Therefore it is usual lor a plaintiff, when he or his 
Counsel perceives that he has not given evidence sufficient to main- 
tain his issue, to be voluntarily nonsuited, or withdraw himself; where- 
upon the Crier is ordered Lo call the plaintiff, and if neither he, nor 
any body for him, appears, he is nonsuited, the Jurors arc discharged, 
the action is at an end, and the defendant shall recover his costs* 
The reason of this practice is, that a nonsuit is more eligible for the 
plaintiff, than a verdict against him. See title Afonbuiit and further, 
title Jury Hi. 

When a verdict will carry ail the costs, and it is doubtfutj from the 
evidence, for which party it will be given, and the action is trivial, 
though founded in strict Law, it is a common practice for the Judge 
to recommend, and the parties to consent that a Juror shall be with- 
drawn; And thus no verdict is given, and each parly pays his own 
costs. 

If the plaintiff appears, the Clerk asks the Jury who they find for? 
and if for the plaintiff, what damages? The Jury naming the sum* 
and what costs, or pronouncing for the defendant, the Associate enters 
the verdict on the back of the panel of the Jurors' names, and repeats 
it to ihc Jury, which finishes the Trial.* — The Verdict, Nonsuit, or 
whatever else passes at the Trial, is entered on the back of the Re- 
cord of JVivi Priu\; which entry 1 , from the Latin word it began with* 
Is called the Poslea; the substance of which is, that, fiostea, sifter- 
ward*) the said plain tiff and defendant appeared by their Aitornies at 
the place of Trial, and a jury being sworn, found such a Verdict; or 
as the case may happen. This, being added to the roll* is returned to 
the Court from which it was sent, and the history of the cause is thus 
continued. Sec titles Pleading; Practice; Hrcord, 

When the cause is tried at the Sittings in London or Middlesex* 
the Associate in the court of R , delivers the record to the party 
for whom the verdict is given; and he afterwards indorses the Poslcn, 
from the Associate's Minutes, on the Panel: But when the cause is 
tried at the Assises, ihe Associate keeps the record till the next Term, 
and then delivers it, with the Pmtca indorsed thereon, to the party 
obtaining the verdict. On a motion for a new Trial, the Poalea w r as 
brought into court, and after the new Trial had been denied, the 
Pojtca could not be found; the Court, on debate, ordered a new one 
to be made out, from the record above, and the Associate's notes. If 
the Pvxtea be wrong, it may be amended by the Pica-roll, by the me- 
mory or notes of the Judge, or by the notes of the Associate or Clerk 
«f Assise. Tidd*$ Prnct, K. B.; and sec Sc Hen's Pmcr. 
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After these proceedings, the party entitled proceeds to enter up 
his Judgment y for which a certain period is allowed, and of which no- 
tice must be given to the opposite party by a rule of court: And with- 
in the time allowed by that rule, motion must be made for a Xem 
Trial, (see flow* III,) or in arrest of Judgment} &e. See titles Judg* 
ment; Practice; Motion^ &c. 

Many deserved eulogies are bestowed on this mode of Trial by Jury, 
in the Commentaries} where also some defects in it are suggested; 
as, the want of a complete discovery by the oath of the parties: the 
want of power to examine witnesses abroad; or to compel the pro- 
duction of hooks and papers belonging to the parties; and the prcju- 
judices or inconveniences arising from the locality of Trial and ju- 
risdiction, — All, or most of these delects are, however, generally re- 
medied in practice: And, on the whole, this mode of decision will be 
found (with all its unavoidable imperfections) the best citerion for 
investigating the truth of facts ever established in aJiy country. See 
SComm. c. 23. 

Seisin of a house in the East Indies is not tithablc here. I Strange 
646, In covenant, the action was laid in London, and issue joined upon 
a feoffment in Oxfordshire \ of lands in that county, and the cause was 
tried in London; after verdict it was objected that the Trial ought to 
have been in Oxfordshire; but resolved, that by the stat. 17 Car. 2, 
it was well tried in the county where the action was brought; But 
though the words of that statute are* that it shall be good, if tried by 
the county where the action is laid, it hath been adjudged, that must 
be understood of a Trial by the county where the matter in issue doth 
arise i for otherwise it would destroy the whole Law concerning 
Trials by Juries, 3 Safk. 364. See this Diet* titles Action; Venue; In- 
dictment j Sec, 

IL The several methods of Trial and Conviction of Offender*, es- 
tablished by the Laws of England, were formerly more numerous 
than at present; and among them were reckoned the Trial by Ordeal; 
by Cors-ntd; and by Hat: el. See this Dictionury, under those titles. 

The Trial of Peers, tn cases of Treason and Felony, or Misprision 
of cither, is by the Peers of Great Britain in the Court of Parlia- 
ment, or the Court of the Lord High Steward, when a Peer is indict- 
ed: For in case of Appeal, and all other criminal prosecutions therein, 
for the offences above mentioned, they are tried like commoners by 
a Jury. 9 Reji. 30: 3 Inst* 30: 2 hut, 49. See this Dictionary, titles 
Jfifieats Peers IV. 

The Trial by Jury, or the Country, ficr fiatriaTti* is also that Trial 
by the peers of every Engli? hma?i, which, as the grand bulwark of his 
liberties, is secured to him by the Great Charter. 

As to the mode of proceeding and giving the verdict, in the Trial 
of Criminal cases, see in general, titles Jury IV. 1. Evidence (Jntrod.); 
Treason V. 

The following summary will give a general idea of the nature of 
Trials in criminal Cases: 

The Uill of indictment against an offender having been prepared; 
the party prosecutor and others being bound over to give evidence, 
the Grand Jury having found the Bill; the prisoner is brought to the 
bar of the Court; and the Ciier, or Clerk of the Arraigns, says to him, 
" A. B. hold up thy hand: Thou standest Indicted by the name of A. 
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for such a felony, tfc. (reciting the crime laid in the indictment): 
How sayest thou, art thou guilty of this felony, ItV. whereof thou stand- 
est indicted, or not Guilty?" To which the prisoner answers, " Not 
Guilty:" Whereupon the Clerk of the Peace says, " Culprit(see title 
Pleading 11.) How wilt thou be tried?" And the offender answers, 
" By God and my Country/' 

This was formerly a very significant question and answer, when 
there were Trials by Battel, and by Ordeal, as well as by Jury; and 
when the Offender answered the question, " By God and his Coun- 
try," it shewed that he made choice to be tried by a Jury: But now 
there is no other way of Trial of Criminals. Blount** Diet. 

When the prisoner has pleaded Not Guilty, (which is the common 
plea), it is to be recorded; and then the Petit Jury are called upon the 
panel, and a full Jury appearing, the prisoner is told they are to pass 
upon his life and death, and that he may challenge any of them as 
they come to the book to be sworn, and before they are sworn; for 
not being indifferent* but partial* or other defect, l$c. Then the jury 
are sw T orn, well and truly to try the prisoner, and to bring in a true ver- 
dict. This being done, the indictment is recited, and the Jury are ac- 
quainted with the particular crimes of which the prisoner stands in- 
dicted; and the Clerk of the Peace, addressing the Jury, states the 
crime laid in the indictment; and adds, l< To which indictment he 
hath pleaded Not Guilty, and for his Trial hath put himself upon God 
and his Country, which Country you are: So that you (the Jury) arc 
to inquire whether he be guilty of the felony, t?V. whereof he stands 
indicted, or not? If you hnd him Guilty, you arc to make inquiry into 
what goods and chattels he had at the time that the said felony, ifc. 
"was committed, or at anytime since: And if you find him Not Guilty, 
you shall inquire whether lie did fly for it; arid if he fled for it, w hat 
goods, &FV. he had at the time of his flight; but if you find him Not 
Guilty, and that he did not By, you shall then say no more." Then 
the Clerk of the Peace swears the witnesses to give true evidence; 
to speak the whole truth, and nothing but the truth; and when the 
evidence is given to the Jury concerning the prisoner, the Jury (if 
they go out of the Court to consider ol" their verdict) arc to be kept in 
a room, by a sworn BaiiifV appointed, without meat, drink, fire or can- 
dle, and w ithout any persons speaking to them, till they bring in their 
verdict. See title Jitrv IV. All things bein^ given in charge, the Jury 
go to their room, and consider of the matter; when they are all 
agreed, and returned within or near the bar, the prisoner is brought 
forth, and the Jury are called over; who all appearing, and the pri- 
soner being set to the bar, the Clerk of the peace says to them, u Look 
upon the prisoner, you Gentlemen of the Jury; How say you, is -rf. II. 
Guilty of the felony, of which he stands indicted, or Not Guilty?'* 
If the Jury say Not Quilty* it is recorded, and the prisoner taken 
away; if they say Guilty, the Clerk of the peace says, 44 Gentlemen of 
the Jury, hearken to your verdict as the Court hath recorded it; You 
say J. B, is Guilty of the felony, &c. whereof he stands indicted:" 
To which they answer " yes:" Then proclamation is made for all 
persons to keep silence, on which the prisoner is set to the bar, and 
sentence passed upon him; after which an order or warrant is made 
for his execution. — Though this part of passing sentence only takes 
place immediately, in cases of Murder; the felons being all brought 
up together, at the end of the Sessions, to receive their several sen- 
tences. 
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It is not customary nor agreeable to The general course of proceed- 
ings, (unless by consent of parties, or where the defendant is actually 
in gaol,) to try persons indicted for misdemeanors, at the same Court 
in which they have pleaded Wot Guilty, or traversed the indictment- 
But they usually give security to the Court to appear at the next 
Assises or Sessions, and then and there to try the traverse, giving no- 
lice 10 the Prosecutor of the Same, 4 Comm.c, 27. fi, 351. 

Every defendant indicted for a nvisdemcsnor, should give full eight 
days' notice of Trial to the prosecutor, before the Assises, if the Trial 
is to be there; if at the Sessions, it is usual to give two or three days' 
notice: Or the Justices at Sessions fix, as a general rule, what time 
they think a reasonable notice in such cases. Cro. Ore Com/i. 17. 48. 

When the Jury is sworn, if it be a cause of any consequence, the 
indictment is usually opened, and the evidence marshalled* examin- 
ed, and enforced by the Counsel for the Crown or Prosecution. 13 ut 
it is a settled rule at Common Law, that no Counsel shall be allowed 
a prisoner upon his Trial, upon the Genera! Issue in any capital 
crime, unless some point of Law shall arise proper to be debated, — 
This has been considered as so great a hardship, and so very incon- 
sistent with the general principles of the English Laws, that the 
Judges never scruple to allow a prisoner Counsel, to instruct him 
what questions to ask, or even to ask questions for him, with respect 
to matters of fact: But the Counsel are not allowed to address the Jury; 
except in cases nt Treason, under stat. 7 W. 3. c, 3. See title Treason 
V. But in matters of Law; or in the TrLl of Issues, or collateral facts, 
prisoners are entitled to the full assistance of Counsel. See 4 Cumin, 
c. 27: Eos/. 252.242. 

If the Jury find the prisoner Not Guilty : he is then for ever quit 
and discharged of the accusation, except he be appealed of Felony, 
within the time limited by Law. See title Appeal* And upon such his 
acquittal or discharge, for want of prosecution, he shall be immedi- 
ately set at large, without payment of any fee to the gaoler, Stat. 14 
Geo, 3, c. 20. But if the offender is convicted, two collateral circum- 
stances immediately arise. 1. On a conviction, (or even upon an ac- 
quittal where there was a reasonable ground to prosecute, and in fact 
%b<ma Jide prosecution,) for any Grand or Petit Larceny, or other Fe- 
lony, the reasonable expences of prosecution, and also^, if the prosecu- 
tor be poor, a compensation for his trouble and loss of time, are by 
smu, 25 Geo. 2. r, 36: 18 Geo, 3, c. 19. to be allowed htm out of the 
County stock, if he petitions the Judge for that purpose; and by etat. 
27 Geo, 2. c. 3. explained by the same statute IS Geo. 3. e. 19, all 
persons appearing upon recognizance or sub f tana to give evidence : 
whether any indictment be preferred or not, and as well without con- 
viction as with it, are entitled to be paid their charges with a farther 
allowance (if poor) for their trouble and loss of time, 2 t On a convic- 
tion of Larceny, in particular, the prosecutor shall have restitution of 
his goods; as to which, see this Dictionary, title Restitutio. 

Ill- Cavses of suspending the judgment, by granting A Kew 
[Trial* are at present wholly extrinsic; that is, amine: from matters 
foreign to, or dehors the record. — Of this sort are want of Notice of 
Trial; or any flagrant misbehaviour of the party prevailing towards 
the Jury; which may have influenced their verdict; or any gross mis- 
_,ehL.viouL of the Jury among themselves; oho, if it appears by the 
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Judge's report, certified to the Court, that the Jury have brought in 
a verdict without, or contrary to evidence, so that he is reasonably dis- 
satisfied therewith, or if they have given exorbitant damages; or if 
the Judge himself has misdirected the Jury, so that they found an un- 
justifiable verdict; for these, and other reasons of the like kind, it is 
the practice of the Court to award a A>w, or Second Trial. But if two 
Juries agree in the same or a similar verdict, a third Trial is seldom 
awarded; for the Law will not readily suppose, that the verdict of any- 
one subsequent Jury can countervail the o^ths of the two preceding 
ones. 3 Comm. c. 24. Though the Court will grant any number of new 
Trials in the same Action if the Jury find verdicts contrary to the 
established Law. Tindal and Brown* 1 7erm Rifi. 

The exertion of these superintendent powers of the King's Courts, 
in setting aside the verdict of a Jury, and granting a New Trial, on 
account of misbehaviour in the Jurors, is of a date extremely antient. 
There are instances, in the Year-books of the reigns of Edward III. 
Henry IV., and tienry VII. of Judgments being staid, (Wen after 
Trial at Bar,) and new Venire** awarded, because the Jury had cat 
and drank without consent of the Judge, and because the plaintiff had 
privately given a paper to a Juryman before he was sworn* And upon 
these the Chief Justice Gtynny in 1655, grounded the first precedent 
that is reported in our books, for granting a New Trial upon account 
of ejcctBsi-ve damages given by the Jury; apprehending, w\\[\ reason, 
that notorious partiality in the Jurors was a principal species of mis- 
behaviour- Sly, 466, A few years before, a practice took rise in the 
Common Pleas, of granting New Trials upon the mere Certificate 
of the Judge, (unfortified by any report of the evidence,) that the ver- 
dict had passed against his opinion, though Chief Justice Roile (who 
allowed of New Trials in case of misbehaviour, surprise, or fraud, or 
if the verdict was notoriously contrary to evidence) refused to adopt 
that practice in the Court of King's Bench. And at that time it was 
clearly held for . Law, that whatever matter was of force to avoid a 
verdict, ought to be returned upon the Postca, and not merely sur- 
mised by the Court; lest Posterity should wonder why a new Venire 
was awarded, without any sufficient reason appearing upon the re* 
cord* But very early in the reign of CAarics IL New Trials were 
granted upon Affidavit*} and the former strictness of the Courts of 
Law, in respect of New Trials, having driven many parties into Courts 
of Equity, to be relieved from oppressive verdicts, they are now more 
liberal in granting them; the maxim at present adopted being this, 
that (in all cases of moment) w here justice is not done upon one trial, 
the injured patty is entitled to another, 3 Comm. c. $4. 

Formerly, the principal remedy for reversal of a verdict unduly 
given, was by writ of Attaint; which is at least as old as the institu- 
tion of the Grand Assise by Henry II. in lieu of the Airman Trial by 
Battel; and as to which, see this Dictionary, title Attaint. 

Next fo doing right, the great object in the administration of pub- 
lic justice, should be to give public satisfaction. If the verdict be lia- 
ble to many objections and doubts, in the opinion of his Counsel, or 
even in the opinion of By-standers, no party would go away satisfied 
unless he had a prospect of reviewing it. Such doubts would with 
him be decisive; he would arraign the determination as manifestly 
unjust; and abhor a Tribunal which he imagined had done him an 
injury without a possibility of redress. 3 Comm. c. 34. 
Vol. VL 2 Q 
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Granting a new Trial, under proper regulations, cures all these, 
and many other, inconveniences; and at the same time preserves en- 
tire, and renders perfect, that most excellent method of decision, 
which is the glory of the Mngfoh Law. A new Trial is a rehearing 
of the cuiise before another Jury; but with as little prejudice to either 
party, as if it had never been beard before. No advantage is taken of 
the former Verdict on the one side, or the Rule of Court for award- 
ing such second Trial on the other; and the subsequent verdict, 
though contrary to the first, imports no tittle of blame upon the for- 
mer Jury; who, had they possessed the same lights and advantages, 
would probably hnvc altered their own opinion. The parties come 
better in funned, the Counsel better prepared, the Law is more fully 
understood, the Judge is more master of the subject, and nothing is 
now tried but the real merits of the case* 3 Comm. c. 24. 

A sufficient ground must however be laid before the Court, to sa- 
tisfy them that it is necessary to justice that the cause should be far- 
ther considered. If the matter bo such, as did not, or could not, ap- 
pear to the Judge who presided at A7*j" Prius t it is disclosed to the 
Court by Affidavit; if it arises from what passed at the Trial, it is ta- 
ken from the Judge's information, who usually makes a special and 
minute report of the evidence. Counsel arc heard on both sides, to 
impeach, or establish the verdict, and the Court give their reasons at 
large, why a new examination ought or ought not to be allowed. The 
true import of the evidence is duly weighed, false colours are taken 
off, and all points of Law which arose at the Trial arc, upon full de- 
liberation, clearly explained and settled- 3 Comm. c + 24. 

Nor do the Courts lend too easy an ear to every application for a 
review of the former verdict, They must be satisfied that there arc 
strong probable grounds to suppose that the merits have not been 
fairly and fully discussed, and that the decision is not agreeable to 
the justice and truth of the case. Anew Triidis not granted, where 
the value is too inconsiderable to merit a second examination. It is 
not granted upon nice and formal objections, which do not go to the 
real merits. It is not granted in cases of strict right, or summum ju&, 
where the rigorous exaction of extreme legal justice is hardly recon- 
cilable to conscience. Nor is it granted where the scales of evidence 
hang nearly equal; that which leans against the former verdict, ought 
always very strongly to preponderate- 3 Cumm. c. 24. 

In granting such farther Trial, (which is matter of sound discre- 
tion,) the Court has also an opportunity, which it seldom fails to im- 
prove, of supplying the defects in this mode of Trial, before shortly 
alluded to, by laying the party applying under all such equitable terms 
as his antagonist shall desire, and mutually offer to comply with; such 
as, the discovery of some facts upon oath; the admission of others not 
intended to be litigated; the production of deeds, books, and papers; 
the examination of witnesses, iniirm or going beyond sea; and the 
like. And the delay and expence of this proceeding are so small and 
trifling, that it seldom can be moved for to gain time, or to gratify 
humour. The motion must be made within the first four days of the 
succeeding Term after the Verdict, within which Term it is usually 
heard and decided. And it is worthy observation, how infinitely supe- 
rior to all others the Trial by Jury approves itself, even in the very 
mode of its revision. In every other country of Eurofit^ and in those 
of our own Tribunals which conform themselves to the process of the 
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Civil Law* (the Scotch Courts, for example,) the parties are at liberty* 
whenever they please, to appeal from day to day, and from Court to 
Court, upon questions merely of fact; which is a perpetual source of 
obstinate chicane, delay, and expensive litigation. With us, no new 
Trial is allowed, unless there be a manifest mistake, and the subject* 
matter be worthy of interposition. The party who thinks himself ag- 
grieved, may still, if he pleases, have recourse to his writ of Attaint 
after judgment; in the course of the Trial he may demur to the Evi- 
dence; or tender a Bill of Exceptions. And if the first is totally laid 
aside, and the other two very seldom put in practice, it is because 
long experience has shewn, that a motion for a second Trial is the 
shortest, cheapest, and most effectual cure for all imperfections in 
the verdict; whether they arise from the mistakes of the parties them* 
selves, of their Counsel or Attornics, or even of the Judge or Jury. 3 
Comm. c. 24. 

If the verdict of the Jury be agreeable to Equity and Justice, the 
Court will not grant a new Trial, though there may have been an er- 
ror in the admission of evidence, or in the direction of the Judge. 4 
Term Refi< 468: I Bos. fcf Putt. 338, 

It will not be granted merely because it has been discovered, after 
Trial, that a Witness examined was incompetent. I Term Rcfi* 717c 
3 East's Reft. 47 I, — But where the testimony of Witnesses, on which 
a Verdict was given, derived credit from particular circumstances, 
which were after wards clearly falsified, a new Trial was granted, t 
Bos, & PulL 427: Excessive damages in all cases, except in actions 
for Adultery, are a sufficient ground to grant a new Trial. 5 Term 
Rep. 257: In aggravated cases however the Court will direct that the 
Verdict shall stand as a security for the damages w hich may be given 
on the second Trial. 7 Term Rep. 529. 

A new Trial may be granted on account of the misconduct of the 
Jury, as if they have referred to chance to determine the party for 
whom the verdict was given: But the Courts have frequently refused 
to hear any affidavit of such conduct from the Jury themselves, I 
Term Re/u II. 

It is generally said, that there cannot be a new Trial, in penal ac- 
tions and criminal prosecutions, when there is a verdict for the de- 
fendetnti the principle of this being the great favour which the Law 
shews to the liberty of the Subject. But the rule does not extend to 
informations in the nature of Quo Warranto. See that title, and 2 
Term Refi, 484, — Nor does it extend to an action on a penal statute 
in which a verdict is given for the defendant, in consequence of the 
misdirection of the Judge, 4 Term Reft. 753. 

But the Court of King's Bench refused to grant a rule nisi for a 
new Trial, after verdict for the defendant upon an indictment for 
non-repair of a church-yard fence, which was moved on the ground of 
the verdict being against evidence. 6 East's Reft. 315. 

See further, Tidd** Practice; and on this subject of Trial in general, 
and as connected therewith, see this Dictionary, titles Jury; Plead-* 
ing; Practice! Assises; and other applicable titles. 

If the issue tried in any cause is not joined, it is not a good Trial; 
except it be an issue in Chancery in the petit bag side, which U to be 
sent from thence to be tried in B. R. Nil. 22 Car. It is a Miss -Trial 
for a thing to be ti led before a Judge, who hath interest in the thing 
in question; and if a cause is trieij by a jury out of a wrong county, 
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or there be any error in the process against the jurors, or it is direct- 
ed to a wrong officer, Stc, it is a Miss-Trial; likewise, where mat- 
ter of record is tried by a jury, it will be a Miss-Trial; but if the mat- 
ter of record be mixed with matter of fact, Trial by jury is good. Hob. 
124 A Miss-Trial is helped by the statute of jeofails. See titles A- 
mendment; Pit a ding* 

TRIBUCH; See Caztigatory. 

TRICLNNALEj bee Trental. 

TRIC£S1jV1A t An antient custom in a borough in the county of 
Hereford^ so called, because thirty burgesses paid id, rent for their 
houses to i he bishop, who is lord of the manor, Lib. JVigtr Here/. 

TRID1NGMOTE, The court held for a triding or trithing. See 
Trithittg. 

TK1G1NTALS; See Trental. 

TRIH1NG; Sec Trithing. 

TRILIUN, A word used by merchants in accounts, to shew that 
the word million is thrice mentioned* Mcrch. Diet. It signifies mil- 
lions of millions of millions. 

TR1M1LCH1, The English Samm denominated the month of 
May Trinritihi; because they milked their cattle three times every 
day in that month. Jhda, 

TRINITY, Trimtai\] The number of three persons in the God- 
bead) or Deity; denying any one of the pet sons- in the Trinity to be 
God, is subject to divers penalties and incapacities by stat. 9 (J* 10 PF. 
3. c- 32. See title Maxfthcniy. 

Trinity-house, A kind of college at Deft/ford, belonging to el 
company or corporation of seamen, who have authority by the Ring's 
charter to take knowledge of those that destroy sea marks; also to 
redress the faults of sailors, and divers other things belonging to na- 
vigation* See Hat. 8 £liz. c. 13; and title Pilots. 

TRINK, A fishing net or engine to catch fish, Stat. 2 Hen. 6. c, 
15 

TRINOB ANTES, The antient inhabitants of Middlesex, Essex, 
Hertfordshire, t3*c. 

TRINODA NECESSITAS, Signified a threefold necessary tax, 
to which all lands were liable, in the Saxon times, L e. for repairing 
of bridges; the maintaining of castles or garrisons; and for expedi- 
tions to repel invasions: And in the King's grants, and conveyances 
of lands, these three things were excepted in the immunities from 
other services, &c, Paroch. Jntiy. 46: Coweli: Seiden, in rot. Eudm. 

TRIORS, TRIOURS, or TRIERS. Such as are chosen by the 
court to examine whcthei' a challenge made to the panel of Jurors, 
or any of them, be just or not. Broke 122. See title Jury II. 

Triors, Lords; See title Peers IV. 

Triors op Juuors; Sec title Jury II. 

TRIPUD1UM, Leg, Ht n, I, e. 64. In yuibus vero causis tri/ilieem 
ladtttn f tuber at, fi rat judicium tripodii, i. e, 60 solid. The meaning is, 
that as for a small offence, or for a trivial cause, the composition was 
twenty shillings; so for a great offence, which was to be purged tri- 
filici tada, the composition was to be three times twenty shillings, xiz. 
(ri/iodio. Cow U- 

TRIRODA TERRjE, A quantity of land containing; three rods o< 
perches, il/.V + El, A&hmolc Mus. 
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TRISTEGA, The uppermost room in the house, a garret or room 
three stories high. Matt. Parisian. 1247. 

TlilVTIS, said to be from Fr. Traist, L e. Trttsi.] An immunity, 
whereby a man is freed from attendance on the lord of a forest when 
he is disposed to chase within the forest; and by this privilege, he 
shall not be compelled to hold a dog, to follow the chace, or stand at 
any place appointed, which otherwise he is obliged to, on pain of 
amerciament. Manwood* par. \*fwgc 86, 

TRISTRA, A post or station, in hunting- Co-well. 

TRITHING; TRtTHING-REEVE; The third part of a county, 
or three or more hundreds or wapentakes, were called a T riding, or 
Trithing; such sort of portions are the Laths in JCrnt, the Rapes in 
Sussex, and the Ridings, (corrupted from the word Tjitbing) in York* 
$hire; and those who governed these Trithings were thereupon called 
Trithing-Reeves, before whom were brought all causes that could not 
be determined in the wapentakes or hundreds. See S/telman of the an- 
tient Government of England^ p. 52. 

The term Tritfdng is also used for the court held within the cir- 
cuit of a Trithing, of the nature of a Couvt-leet, but inferior to the 
County-court, to which causes might be removed from them. Magna 
Carta, c. 3S. 

TRIUMVIR, A trithing-man, or constable of three hundreds. Hist . 
Ettiens. 

T RON AGE, Tronagium.'] A customary duty or toll for Weighing 
of wool: According to Fltta, trona is a beam to weigh with, mentioned 
in stat, iVestm, %. c. 25. Tronagt being used for the weighing of wool 
in a staple or public mart, by a common trona or beam; which, for 
the Tronagc of wool Xlt London, was fixed at Leaden- Hail. Fle'.a^ lib. 
%c. 12. The mayor and commonalty of London are ordained keep- 
ers of the beams and weights for weighing merchants' commodities, 
with power to assign clerks and porters, Ecc. of the great beam and 
balance; which weighing of goods and wares is called Tronage: And 
no stranger shall buy any goods in London^ before they are weighed 
at the King's beam, on pain of forfeiture. Chart. Kitig Hen, VI II. 

TRONATOR, from Trona, i. e, Siatera.] An officer in the city of 
London, who weighs the wo«l brought thither. 

TROPER, Troftcrium,] A book of alternate turns or responses ir, 
singing mass; called Liber scqucntiarum, by Lindcwoode, Hovcd. Hint. 
fl t 283 

TifOPHY-MONEW Money formerly raised and collected in tfie 
Miveral counties of England^ towards providing harness and mainte- 
nance for the militia, £tc. See Militia, 

TROVER, From the Fi\ ouvn',i, c. invcnirr.~*\ An action which 
lies where one man gets possession of the goods of another, by de- 
live ty, findings or otherwise, and refuses to deliver them to the owner* 
or sells or converts them to his own use, without the consent of the 
owner, for which the owner, by this action, recovers the value of his 
goods. Esfi. At. Fr.cap, 12: 2 IJIL Mr. 618, 

The action of 7 'raver and Conversion was in its original an action 
of trespass on the case for recovery of damages against such person 
as had actually found another's gonds, and refused to deliver them on 
demand, but converted them lo his own use: From which finding and 
converting, it is called an action of Trovers and Conversion. The free- 
dom of this action from wager of law, and the less degree of certainty 
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requisite in describing the goods, gave it so considerable an advan- 
tage over the action of detinue, that, by a fiction of Law, actions or 
Trover were at length permitted to be brought against any man who 
had in his possession, by any means whatsoever, the personal goods 
of another, and sold thtrn or used them without the consent of the 
owner, or refused to deliver them when demanded. The injury lies 
in the conversion: for any man may take the goods of another into 
possession, if he finds themj but no finder is allowed to acquire a pro- 
perty therein, unless the owner be for ever unknown: and therefore 
lie must not convert them to his own use* which the Law presumes 
him to do, if he refuses to restore them to the owner: for which rea- 
( ik such refusal alone is, prima fade, sufficient evidence of a conver- 
sion. The fact of the finding or Trover, is therefore now totally im- 
materiali for the plaintiff needs only to suggest (as words of form) 
that he lost such goods, and that the defendant found them; and, if he 
proves that the goods arc his property* and that the defendant had 
them in his possession, it is sufficient. But a conversion must he fully 
proved; and then in this action the plain tifT shall recover dam age s, 
equal to the value of the thing converted, but not the thing itself; 
which nothing win recover but an action of Detinue or Replevin. (See 
those titles.) 3 Comm. c. 9. 

In Trover, the Conversion is the Gist of the Action; and the manner 
in which the goods come to the defendant's hands is but inducement; 
the plaintiff may therefore declare upon a dtv&Hcrimt ud manus £en* 
erally, or specially finding; (though in fact the defendant came to 
them by delivery;) or that the defendant fraudulently obtained them; 
as by winning them at cards from the plaintiff's wife: And this being 
inducement, need not be proved: but it is sufficient to prove property 
in the filainHffjtht /iassessio?i of, mid conversion by, the defendant. Bull. 

.v. t*. 33: Es/>. M P. c.n. 

If in Trover, an actual conversion cannot be proved, then proof is 
to be had of a demand made before the action brought, of the thing 
for which the ar.tion is commenced, and that the thing demanded was 
not delivered: In this case, though an actual conversion may not be 
proved, a demand, -and refusing to deliver the things demanded, is, a 
sufficient evidence to the jury that he converted the same, till it ap- 
pears lo the contrary, 10 Rr/L 56. 491: 2 IJil. 6 I P. 

Where a defendant really comes to the possession by finding, denial 
is a conversion: but if he had the goods, Sec by delivery, there denial 
is no conversion, but evidence of a conversion: And in both cases, the 
defendant hath a lawful possession, cither by finding or by delivery; 
and where the possession is lawful, the plaintiff must shew a demand 
and a refusal to make a conversion: Though if the possession was tor- 
tious, as if the defendant takes away the plaintiff's ha; T the very tak- 
ing is a sufficient proof of the conversion] without proving a demand 
and refusal, £id> 264; S 365. 

By Holt , Chief Justice, the denial of goods to him who hath a right 
to demand them, is a conversion; and after a demand and refusal, if 
the defendant tender the goods, and the plaintiff refuse to receive 
them, that will go oiily in mitigation or damages; not to the right of 
the action of Trover, for the plaintiff may have that still. Mod. Cas. 
212. An action of Trover and Conversion may he brought for goods, 
although the c,oods come into possession of the plaintiff before ihe 
action IS brought; which doth not purge the wrong, or m«ikc satis&c- 
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tion for that which was done to the plaintiff by detaining the goods: 
Jf a man takes my horse and rides him, and afterwards delivers him 
to me, Trover lies against him; lor this is a conversion* and the i*e~ 
delivery is no bar to the action, \ Danv, sfbr. 21: 2 Lilt. 6 1 8+ 

If goods are delivered to one to deliver over to another, and he to 
whom they were fii st delivered do afterwards refuse to deliver them 
over, and converts them to his own use, he is liable to action of Tro- 
ver, not only by him w ho first delivered them, but also by him to 
whom they were to be delivered: And a plaintiff may choose to have 
his action of Trover against the first finder of good si or any other 
who £CLs them afterwards by sate, &c. 1 Buist. 6S: 1 Leon. 183. 

If a common carrier has goods delivered to him to carry to a cer- 
tain place, and a stranger takes them out of his possession, and con- 
verts the goods to his own use; action of Trover and Conversion lies 
for the carrier, against him. I Mod. SI. Trover doth lit: against a 
common carrier for negligence in losing goods; though it doth not 
for an actual wrong: And if goods are stolen from a carrier, he may 
not be charged in I s rover and Conversion; but L>y action upon the case 
on the custom of the realm, &c. 2 Satk. 655. See title Carrier. 

entrusted B. with goods to sell in India, agreeing to take back 
from B. what he should not be able to sell, and allowing him what 
he should obtain beyond a certain price, with liberty to sell them for 
what He could get, if he could not obtain that price. B. not being able 
to sell the goods in India himself, left them with an agent to be dis- 
posed of, directing the agent to remit the money to B. himself in 
England: The Court of C, P. held that A* could not maintain Trover 
against B, for the goods. 2 Bos. o J Put. 438 • 

Where goods are stolen, and before prosecution of the offender by 
indictment, the party robbed brings action of Trover, it lies not; for 
so felonies might be compounded; But where Ji. steals the goods or 
money of B. and is convicted, and hath his clergy, upon the prose- 
cution of B., if B. brings T rover and conversion for the money, 
and on Not Guilty pleaded this special mailer is found, the plaintiff 
shall recover. 1 Hale's Hist. P. C. 546. See title Restitution. 

If, upon a Fieri Facias^ the sheriff takes goods in execution, and 
before the sale of them, a stranger takes them away and converts them 
to his own use; the sheriff may have an action of Trover and Conver- 
sion, as he had a lawful possession, and is answerable for them. 2 
Sound. 47, An executor may have Trover for the goods of the testa- 
tor; the Law gives him a property, which draweth the possession to 
It, though there he not an actual possession. Latch 2 1 4. 

There must be a right of property in the goods and lawful posses- 
sion &c. which is to be proved by the plaintiff in Trover, before the 
goods came to the defendant's hands: and such owner may maintain 
Trover against any person into whose hands the goods have fallen 
though the person in whose possession they are found may, (as far as 
relates to himself,) have honestly obtained it: provided it was not by 
sale in market overt* or by other fair transfer, £sptn. JV. P. c, 12, I 
Term Befi. K. B, 56; 7 T P. 9, 

An uncertificated bankrupt may maintain Trover for goods acquir- 
ed by him after his bankruptcy, against all the world, except his as* 
signees. 7 Term Refi, K. B. 391. 

One tenant in common may maintain Trover against his co-tenant, 
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in case where the subject matter of tenancy g\ a ship) is actually 
destroyed mediately or immediately. 4 Ean*s Rtfi, llo. 12 L 

Where certain Lauds, together with woods, were conveyed under a 
marriage settlement to trustees, during the life of a murricd woman, 
in trust for her and her issue, and in default thereof to the use of her 
right heirs, the court of C. P. held that the trustees could not main- 
tain Trover against a stranger for trees cut down by order of the wo- 
man's husband* and carried away by the defendant. 1 AVw Htfi* 25. 

Trover lies for the finder of a jewel, against a goldsmith who de- 
frauded him ofit; 1 Stra. 503; for possession alone gives a sufficient 
title to maintain this action against ail persons, except against the ac- 
tual owner. Drawing out pan of a vessel, and filling it up with water, 
is conversion of all the liquor, I Stra* 576. 

Trover may be maintained for Deeds. Thus» where one agreed to 
purchase the remainder of a term, and received the lease to get an as- 
signment made out, but afterwards refused to accept such assign- 
ment, or to deliver up the lease, on demand made* action of Trover 
was held maintainable against him for the lease, 2 Bos. & Pul. 45 1. 

In Trover for a bond, the plaintiff need not shew the date; for the 
bond btung lost or converted, he may not know the date: and if he 
should set out the date, and mistake it, he would fail in his action. 
Cro, Car. 262. if the defendant find the bond, and receive the money, 
action of account lieth against the receiver, and not Trover. Cro. Eliz. 
723. 

The place of conversion must be generally mentioned in Trover, 
or it will be naught Cro, £(iz. 78, 79, And j et where the Trover of 
goods is in one county, and the conversion in another county, the ac- 
tion brought for these goods may be laid in the county where the con- 
version was, or in any other county, as it is only a transitory action; 
and neither the place of Trover, nor conversion, are traversable. 
Patch. 23 Car. B. R. 

Action of Trover or Detinue, at the plaintiff's election, may be 
brought for goods detained; for it is but justice that the party should 
have his goods detained if they may be had, or else damages to the 
value for the detaining and conversion of them. 2 Lilt. Abr. 618. Ac- 
tion of Trespass, or Trover, lies for the same thing; though they cam- 
not be brought in one declaration: And the allegation of the conver- 
sion of the goods in trespass, is for aggravation of the damages, Etc. 
Cro. Jac. 50: Lutiv* 1526. See titles hefinitr; Trespass. 

Detinue doth not lie for money numbered; but Trover and conver- 
sion iicri for it: For though, in the finding and converting generally, 
the money of one person cannot be distinguished from that of ano- 
ther, all money being alike; yet the proof that the plaintiff lost, and 
the defendant converted so much, maintains the action, if the ver- 
dict finds it. Jenk. Cent. 208, Where money is given to a person to 
keep, though it be not in bags, action of Trover will lie; because this 
action is not to recover the money, but damages. Pofth. 91: 3 Sulk. 
365. In case a master delivers com to his servant to sell, who does 
so, and converts the money, the master may bring Trover agednst the 
servant, 2 Buht. 307: I Hot!* Jte/!. 59, Trover lieth not for any part 
of a freehold; but if doors fixed arc removed and converted, it will lie. 
Wood 3 * hn?:. 540. 

There is no proper plea in action of Trover, where it lies, but the 
general issue JVb* Guilty; on which the special matter may be givep 
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in evidence, to prove the plaintiff hath no cause of action; or to enti- 
tle the defendant to the thing in controversy. 2 Buht, 313, Vide stl- 
so, 2 $alk.&SA\ Ych>. 19tf: Cro. Car. 27: 2 Litf.622. But there arc se- 
veral instances of special pleas in justification, in the books, (hough 
the purpose of many of them might have been answered by evidence 
under the general issue: Such plea in justification should always 
shew a complete title in the defendant; and such plea should either 
traverse the conversion, or confess and avoid it: So the statute of lim- 
itations may be pleaded in Trover: and it begins to run from the time 
of the conversion. See Es/i. P. c. I2j and which see on the whole 
of the subject* 

TROY-WEIGHT, Pondus 7V*>/\e.] A weight of twelve ounces to 
the pound, having its name from Troyrs, a city in Champaign, whence 
it first came to be used here, Jiut sec title Pondus Regis, for a differ* 
ent etymology; and this Diet. tit. Wrights. 

' TRUCE, Treuga^\ A league or cessation of anus; antiently there 
were keepers of Truces appointed; as king lidw. III. constituted, by 
commission! two keepers of the Truce between him and the king of 
Scots, with this clause, Aos volenti* trengam fit. adic tain quantum ad 
noji ftertinet o/jxtrvarij &c> Hot, Scot. 10 Edw> 3< bee titles Conser- 
vators of the True?; &aj~c Conduct, 

TRUG-COKN, Truga frumcnti.] A measure of corn. At Eco~ 
minrrtn; at this day, the vicar hath Trug-Com allowed him for offi- 
ciating at some chapels of ease within that parish. Liber Niger 
Here/. 

TR UNCUS, A trunk set in churches to receive the oblations of pi- 
ous people; of which, in the times of popery, there were many at se- 
veral altars and images, like boxes; which, since the reformation, 
have been placed near the doors of churches, for receiving all volun- 
tary contributions for the poor: The customary free-will offerings 
that were dropt into those Trunks, made up a good part of the en- 
dowment of vicars, and thereby oftentimes rendered their condition 
better than in latter times. See Ordin. Pic. Lancast.anno 1430. 

TRUSSA, A Truss, or bundle of corn; mentioned among the cus- 
tomary services done by tenants, Cartular S. Edmund. 

TRUST. 

Fiducia, Confidential] A confidence which one man reposes in 
another; — but, as generally used in law, it is a right to receive the 
profits of land, and to dispose of the land itself (in many cases) for 
particular purposes, as directed by the lawful owner, or pointed out 
by settlement, Sec. or by that deed of conveyance which created the 
Trust, A Trust is but a new name e;ivcn to an use.' — For the origin 
of Trusts, and their former and present connexion with U&es, sec this 
Dictionary under title Uses. What follows here is chiefly miscellane- 
ous information on the nature and property of Trusts, and Trust- 
Terms; and the duty of Trustees: as to which, see more at large Ftm- 
bianque*s Treatise of Equity, in the notes passim; and particularly, as 
to Trusts Executory and Executed, and the existing distinctions be- 
tween them, lib, 1. e. 6. § 8 — As to who may be seised to Use, or 
may be a Trustee, lib. iL r. 6. § 1^ in n. — What acts may or ought to 
be done by a Trustee, to alter or perfect the intent of his Trust, Ub. 
ii. c. 1. % 2, in a,— And on the whole of the subject, Vin. Ah. tit. 

Vo*. VI- 2R 
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7V»*J;_And Mr. Butftr** disquisition on this subjcci, in Ins Hole oil 
I Inst, 290, 6, 

Trusts and legal estates arc to be governed by the same rules; ami 
this is a maxim which has universally prevailed. It is so in the rules 
of Descent, as in gavelkind, and bovmi%\\-Engtisk lands; there is a 
fiOBsetivio Jratris of a Trust, as well as of a legal estate. The like 
rules in limitations, and also of barring entails of Trusts, as of legal 
estates; fwr the master of the Rolls, who said he thought there was 
no exception out of this general rule, nor is there any reason that 
there should; and that it would he impossible to fix boundaries* and 
shew how far, and no farther, it ought to go; and that perhaps in 
early times the necessity oi keeping thereto was not seen, or tho- 
roughly considered. 2 R. Wms, 645. 

Declarations and creations of Trust, of lands, tenements or he- 
reditaments! are to be in writing, signed by the parly empowered to 
declare such Trust, ^V, &tai+ 29 Cur, 2. e. 3, But it is provided, that 
this shall not extend to resulting Trusts, or Trusts arising by im- 
plication or construction of Law; which shall be of like force as 
before that act. See }w$t, as to Resulting Trusts, Infants, seised 
of estates in fee in Trust, may make conveyances of such estates, In- 
order of the Chancery, Stat* 7 Jinn, c. 19. If a man buys land in 
another person's name, and pays the money for the land, this will 
be a Trust for him that paid the money, though there be no deed 
declaring the Trust; because the statute of frauds extends not to 
Trusts raised by the implication of Law: And a bare declaration by 
parol, on a deed assigned, may prevent any resulting Trust to the 
assignor* 2 Vent. Rep. 361: 2 Vcm. 294, Where there has been 
fraud in gaining a conveyance From another, that is a reason of 
making the grantee considered as a Trustee: But the #tat. 29 Car. 2. 
c* 3, relates only to equitable Trusts and Interests, and not to an 
use, which is a legal estate. ] P. Wm6, I 13. 

There are only two kinds of Trusts by operation of Law; either 
where the deed or conveyance has been taken in the name of one 
man, and the purchase-money paid by another; or where the owner 
of an estate has made a voluntary conveyance of it, and declared the 
Trust with regard to one part to be for another person, but hath 
been silent as to the other part: In which case he himself ought to 
have the benefit of that, it being plainly his intent. Barnardist . SSB. 

A Fine and Recovery of Ceatvi-yuc-Trust shall bar and transfer 
4 Trust, as it should an estate at law, if it were upon a consideration, 
Chnnc. Rep. 49. See titles Fine of Lamh ; Recovery; and Treat, fy. 
lib. i. r. 5. § 1, in a, And a Cestui tjue Trust may bar an entail of a 
Trust without fine or recovery, particularly by Devise. Sec TreM 
Jiy. {. i. r. 4. § 20, in n. 

By ntctt. 39 & 40 G. 3. r. 51. for relief of persons entitled to entail- 
ed estates to be purchased with Trust-monies, reciting that by the 
practice of courts of Equity in cases where money is to belaid out in 
the purchase of lands to he limited to uses capable of being barred 
by fine, such courts direct the money to be paid to the party Who 
'oulci by fine bar the uses, without requiring the actual investment 
of \\\* money in land: but nevertheless in cases where a Recovery is 
requisite to- bur such uses, the said courts refuse to direct the 
money io be paid to the party who might suffer such Recovery; It is 
enacted that in future in all cases where money under the control of 
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* Oooi't of Equity, or which any Trustees shall be possessed of or en- 
titled to, shall be subject to be invested in the purchase of freehold 
or oopybold premises to be settled in such manner that it would be 
competent to the first tenant in tail to bar estates tail and remainders, 
it shall not be necessary to have such money actually invested; but 
the court, on the petition of the first tenant in tail, and the parlies 
having any antecedent estates (being adults, or II' femes covert, se- 
parately examined,) may order such money to be paid to them, or 
applied as they shall appoint. — Funds or other securities in which 
such money is vested may be transferred under orders of the court. 

In Equity* Trusts are so regarded, that no act of a Trustee will 
prejudice the Ccsiui~qitr-Trujtt ; for though a purchaser for valuable 
ton si deration, without notice, shall not have his title any ways im- 
peached, yet the Trustee must make good the Trust: But if he pur- 
chases, having notice, then he is the Trustee himself, and shall be 
accountable. Mr. Can. £(/> 384, Where Trustees in a settlement join 
with tenant for life in any conveyance, to defeat a remainder, before 
it comes in es&? y this is a plain breach of Trust; and those who claim 
under such deed, having notice of the Trust, will be liable to make 
good the estates, 2 Sttlk*. 680, Yet in case a Trustee joins with Ces- 
titi-i/UF-Truxt in tail, in a deed to bar the entail, as it is no more than 
what lie oaay be compelled to, it is no breach of his Trust. I Chan. 
Can. 49, C J13. Sec further, as to the several modes by which preju- 
dice may be induced by acts of the Trustee, and of the interposition 
+u courts of Equity in favour of the Trustee and Cvtttui-yue-Trutt, 
T rcat. Eij. I. x\. c 7. § I. 

For much useful information, as to the manner in v/hich the courts 
have remedied the mischiefs arising from the secret nature of Trusts* 
both with respect to the Cestui-quc~Tru.il, and the Public at large , 
see I hint. 290, b. Sec and the long and learned note there, 

This, with respect to the Ct&iui-qu^-Tru&t has been effected, in 
some, degree, by Courts of Equity having held that fitrsons paying 
money to Trustees, with notice of the Trust, are, generally speaking, 
obliged to see it properly applied,— -It is perhaps to be wished that 
the operations and consequences of Trusts had been confined to the 
Trustee and Crstid-juc-Tnmt: There is no doubt but the doctrine is, 
In many instances, of great service to the Ce6tui-f/ue*Tru&t, as it 
preserves his pro pert)' from the peculations, and other disasters, to 
which, if it were left solely to the discretion of the Trustee, it would 
neeessanly be subject. Yet it may be questioned, whether the ad~ 
mission of it is not in general productive of more inconvenience than 
real good; for if the Cent tti-qm- -Trust is a married woman, an infant, 
or otherwise incapable of giving assent to the payment of the money 
to the Trustee* the persons paying it cannot be indemnified against 
the Trustee's misapplication of it, but by paying it under the sanction 
of a court of Equity. This retards and often absolutely impedes the 
progress of the business, involves the parties in at) expensive and 
intricate litigation, and puts them to very great and, in other respects, 
useless expense. To avoid this, it is become usual to insert a clause 
hi deeds or wills, that the receipts of the Trustees shall, of them- 
selves, discharge the persons, to whom they are given, from the ob- 
ligation of seeing to the application of money paid by them as pur 
chasers, cTc. See this Diet, tit. Purc/tasr: and further, 1 In&t. 290, b. 
in 77. 
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The prevention of the mischief arising from Trusts* with respect 
lo the Public, li its been effected, in some measure, by the rule-laid 
down in eouits of Equity, that in any competition of chums, where 
the liquity of the parties is equal, lie who has the law shall prevail. 
If a person has the legal estate or interest of the subject-matter in 
contest, be must necessarily prevail at law over him whose right 13 
only equitable, and therefore not even noticed by the courts of law: 
This advantage he carries with him even into a court of Equity, so 
far, that if the equitable claims of the parties are of equal force, 
Equity will leave hint who has the legyl right in full possession of it; 
and not do any tiling Lo reduce him to an equality with the other, 
who has the equitable right only, This very important rule of Equity 
is most fully illustrated, by an inquiry into the doctrine of Courts of 
Equity respecting Trust-Terms of Tears attendant uficn the Inherit- 
ance; In this inquiry, the origin and e fleet of these terms, and the 
general rules as to the cases in which it is necessary that they should 
lie from time to time assigned 10 Trustees to attend the inheritance ^and 
protect a purchaser from all mesne incumbrunee&y are very clearly 
and explicitly stated; though these rules, must from their nature, be 
subject to an endless variety of modifications* It is concluded by the? 
learned writer, that, in all cases of this description, it is infinitely 
better to err by an excess of care, than to trust any thing to hazard. 
There is no doubt that the precautions used for the security of pur- 
chasers appear sometimes to be excessive; and satisfactory reasons 
cannot always be given for requiring some of them: Yet the more a 
person's experience increases, the more he finds the reason and real 
utility of them: and the more he will be convinced that very few of 
the precautions re qui red * by the general practice of the Profession,, 
arc without their use, or can be safely dispensed with. 1 Imt. 290, fy x 
292, b, 294, b. in notis: And see Treat* Eq. Ub* ii. c, 4. § 3. in. n.; and 
also this Diet, title Mortgage. 

By the operation of these long terms, the legal estate being 1 sepa- 
rated from the beneficial interest, many inconveniences would have 
resulted from them, had not Courts of Equity interposed, and laid 
down certain rules, restrictive of the legal rights of the Trustee, 
Hence it became a rule in Equity, that where the tenant for years is 
but a Trustee for the Owner of the inheritance, he shall not keep out 
his Cent u i-que-Tr usi; nor, pari rationed obstruct him in doing any act 
of Ownership, or in making any assurances of his estates; and there- 
lore, in Equity, sitch a term for years shall yield and be moulded 
according to the uses, estates, or charges which the Owner of the 
inheritance declares or carves out of the Fee, See 1 Term Rep, T6S. 
Courts of Law, feeling the reasonableness of this rule, allow it to 
prevail as an exception to the general rule, which requires a plaintiff 
in Ejectment to recover by the strength of a legal title; so that it is 
now established by many decisions, that, even at Law, an estate in 
Trust, merely for the benefit of the Ce.Hm^/ue*Trust J shall not be 
set up against him; any thing shall rather* be presumed* See Cirwfi. 
46i Doe v. J J otty Doug. 72 !; Butt. ,V. P.p. 110; Lade v. HoCford, \ 
5ft Reft. 758: 3 T. Rep. 698. 

It has been decreed, that a Trust for a son, c£V, shall pass with the 
lands into whose hands soever they come, and cannot be defeated by 
any act of the father or Trustees, And though a husband and wife 
h-.we no children in many years, and they and the Trustees agree lo 
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sell the land settled, &c. it will not be permitted in Chancery. Abr. 
Can. Eq. 39h 1 Vern. 181. A Termor grants his lands in Trust For 
himself for life, and to his wife for life, and after to his children for 
their lives, and then to A. B~ This Trust to A. B. is good; though, 
if it had been to the heirs of their bodies, it would be otherwise. C/ianc. 
Rep. 230. 239. 

A Trust to pay portions, legacies, &x. out of the rents and profits 
•f the lands, at the day prefixed, gives the Trustees power to sell; if 
the annual profits will not do it within that lime, then they may sell 
the land, being within the intention of the Trust; And they cannot 
sell to raise the money, except it he to be paid at a certain time. Heft* 
CtHMic, 176, A Trustee for sale of lands for payment of debts, paying 
debts to the value of the land, thereby becomes a purchaser himself. 
Ibid. Where a Trustee for paying portions, pays one child his 
full share and the Trust estate decays, he shall not be allowed such 
payment. 2 Chan* Ca. 132. If one devises land to Trustees until his 
debts are paid, with remainder over, and the Trustees misapply the 
profits, they shall hold the land only till they might have paid the 
debts, if the rents had been duly applied; and after that the land is to 
be discharged, and the Trustees are only answerable, 1 P. IVms. 5 19. 
A person having grained a lease of land to Trustees, in trust to pay 
all the debts which he should owe at his death, in a just proportion, 
without any preference; it was here declared, that the simple con- 
tract debts became as debts due by mortgage, and should carry inte- 
rest. Ibid. 229. 

Trust of a fee- simple estate, or fee -tail, is forfeited by Treason, 
but not by Felony; for such forfeiture is by way of escheat, and an es- 
cheat cannot be but where there is a defect of a tenant; and here is a 
tenant. Hard. 495. See Jcnk. Cent. 245. A Trust for a term is for. 
feited to the King, in case of Treason or Felony; and the Trustees in 
Equity shall be compelled to assign to the King. Cro. Jac. 513. If a 
bond be taken in another's name, or a lease be made to another in 
trust for a person, who is afterwards convicted of Treason or Felony, 
they are as much liable to be forfeited, as a bond or lease made in his 
own name, or in his possession. Sec title Forfeiture; and Treat, Ey. 
fid, ii. c. 7. § I. in n. 

Trustees being obliged to join in receipts, one is not chargeable for 
money received by the other; In the case of executors it is other- 
wise. 1 Sulk. 318: 2 Fern. Rejtl 515. 

But where Trustees so join hi a receipt, that it cannot be distin- 
guished what was received by one, and what by the other, there they 
shall both be charged with the whole: So, where one Trustee, hav- 
ing received the Trust-money, handed it over to his companion, he 
shall be charged; for where, by any act or any agreement of a Trus- 
tee, money gets into the hands of his companion, whether a Trustee- 
or Co-executor, they shall both be answerable. So, if a Trustee hi; 
privy to the embezzlement of the Trust-fund by his companion, he 
shall be charged with the amount. Treat. Rq. ii. c. 7. § 5,//t n. 

It seems now to be settled, notwithstanding some old determine 
tions to the contrary, that a Trustee (or Executor) is chargeable in 
Equity, with Interest on the Trust-fund in his hands, wherever it ap 
pears that he has made interest: and not only so, but if he appear to 
have employed the Trust money in trade, whence he has derived pro- 
fits beynnd the rate of Interest, he shall account for the whole of surf- 
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profits: And still further, if a Trustee, or executor, return money in 
his hands for any length of time, which he might by application to 
the Court, or by vesting in the Funds, have made productive, he shall 
be charged with Interest thereon. Treat. Eg. ft. ti 7. § 6, in n. — A 
Trustee is entitled to no allowance for his trouble in the Trust; but 
he will be paid his costs in case of an unfounded suit against him. 
Treat. Eg. \\.c. 7. § 3, in Hi 

A Trustee, robbed by his own servant, shall be discharged of it on 
account; though great negligence may charge him with more than 
he hath received in the Trust. 2 Chan* Ca. 2: J Vem* 144. 

Lord llobart is stated to have been of opinion, that an action at 
Law might be maintained against a Trustee for Breach of Trust. See 
1 Eg. Ah. 384, in n. But this opinion is inconsistent with Lord Kard- 
svickr's definition of a Trust; which is, that it is such a confidence be- 
tween parties, that no action at Law will lie, but is merely a case for 
the consideration of Courts of Equity. 2 Atk. 612. — That a Trustee 
is liable, in Equity, for a Breach of Trust, was expressly determined 
in Vtrrton v. Vaudrey y Bam. C. 303. But it is material to observe, 
that even in Equity the Cestui-guc-Trust is considered but as a sim- 
ple-contract Creditor, in respect oF such Breach of Trust; unless the 
Trustee has acknowledged the debt to the Trust-estate under hand 
and scab See 2 Atk. 119: Forrest. 109, 

Of a Resulting Tru$t y or Trust by Implication of Law. 

It was ruled, by Lord Chancellor Cow/ter, that the Statute or Frauds, 
stat. 29 Car. 2. c. 3. § 8, which says, <k That all Conveyances, where 
Trusts and Confidences shall arise or result by implication of Law, 
shall be as if that act had never been made," must relate to Trusts 
and equitable Interests, and cannot relate to auy use which is a legal 
estate, l P. Wm*. 1 12. See Treat. Eq. t, u, c. 5. $ I. aud note there. 

No rule is more certain than that if a man makes a conveyance in 
Trust for such persons, and such estates as he shall appoint, and makes 
no appointment, the Resulting-Trust must be to him and his heirs. 
The Trust iu Equity must follow the rules of Law in the case of a:j 
Use, aud that it would be so in the case of an Use, is undoubtedly true, 
and that was Sir Edward Cieer f sca&e t in 6 Fr/i. fit r Lord Chancellor 
Fitz-Gib. 223. 

Where a daughter's portion was charged upon the father's hind, 
she, at the request of her father, bad released her interest iu the land, 
to the intent that he might be enabled to make a clear settlement 
thereof upon the son, It was declared by the Lord Keeper, that if 
this was done by the daughter without any consideration, there would 
be a Resulting Trust in the father, whereby he should be chargeable 
to the daughter for so much money. Frcem. 30 5 ► 

Where a Trustee purchases lands out of the profits of the Trust- 
estate, and takes the conveyance in his own name; it was formerly 
held, that though probably, if he could not make other satisfaction for 
the misapplication, these lands might be sequestered, yet they could 
not be declared to be a Trust for Ces tvi~ que-Usc^ no more than if A. 
borrows money of B. y for it is not a Trust in writing; and a Result- 
ing Trust it could not be, because that would be to contradict the 
deed by paiol proof, directly against the Statute of Frauds, But it 
was allowed, that if this purchase had been recited to have been made 
tvith fnc profits of the Trust-estate, this appearing in writing might 
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ground a resulting Trust. And on appeal to the House of Lords, this 
decree was affirmed. Kirk \\ Webb, Chan, Prec. 84. 77. See 2 P t 
IVms, 4 I 4> 

So, where a testator empowered the executor to lay out the per- 
sonal estate in land, and settled it on A. and his heirs; and the execu- 
tor being about to purchase, told A.'s mother of it, and asked hereon- 
sent; l^it took the conveyance in his own name, and no Trust in writ- 
ing was declared, but it was proved that he at several times declared 
it must be sold to make A. satisfaction; yet the Court (though inclin- 
ed to decree a conveyance to A. the executor being dead insolvent) 
declared it could not, because there was no express proof of the ap- 
plication of the Trust-money. Chan. Prec. 168*/^. 139, — It has, how- 
ever, been held in more modern cases, that evidence aliunde is ad- 
missible to shew, that the purchase was made with the Trust-money; 
and that upon such fact being clearly proved, a Trust will result. See 
ArnhL 409. 

If a person jointly interested with an Infant in a lease, obtain a re- 
newal to himself only, and the lease prove beneficial, he shall be held 
to have acted us Trustee; and the Infant may claim his share of the 
benefit: but if it do not prove beneficial, he must take it upon himself, 
I Bqs. & PuL 376. 

With respect to the cases in which a Trust shall result to the heir, 
iv here the particular purpose for which land was to be converted into 
money may have failed, see 3 P. Wms. 20, and Mr, Co-r's note (1) 
there, where the cases are collected and referred to their respective 
principles. 

TRUSTEES OF PAPISTS, Are disabled to make presentations 
to Churches, by $tat. 12 Jim. c. 14, See title Pafmts, 

TUB, A measure containing sixty pounds weight of tea; and from 
fifty-six to eightv-six pounds of camphirc, Etc. Merck* Diet. 

TUB-MAN; See title Pre-audience* 

TUMI) HELL, Tumbrelium y Tur bit :hc •turn. .] Is an engine of punish- 
ment which ought to be in every Liberty that hath view of frank- 
pledge, for the correction of scolds and unquiet women. Kitchin t jbi 
13, Se e tit I es Ca stigdt 0 r y; Pi I to ry . 

TUN, $ajc.~\ In the cod of words, signifies a Town, or dwelling 
place, 

Tun, Lat, Tunellum.] A vessel of wine and oil, being four hogs 
heads. Sfai. I ft. 3. c. 12. — A Tull of Timber is a measure of fortj 
solid feet, cut to a square. Star. 12 Car. 2. c. IS. Twenty hundred 
weight is a Tun of Coals, Sec, Stat, 9 & 10 IV. 3. c, 13, 

TUNNAGE, Lat. Tunnagium.'] A custom or impost granted to 
the Crown for merchandize imported or exported, payable after a 
certain rate for every Tun thereof. Sec title Cuttome an Merchan 
dize* 

TUN-GREVE, Sax. Tuvgerava, !♦ e. villa firafiowfua^ A Town- 
Reeve or Bailiff, f/ui m vi(li$ (& au$ dicimui mantra*) Domini Jin 
sonam su$(j?iet, rjwtqiw z>ice omnia dhfionit & moderator* Sfielman. 

T U R IJ A G I U M , T h c lib e rty of digging Tu rfs. A Ic n . Ang . i. tS2. 

TURBARY, Turdariity from Turdus or Turba, an obsolete Lath 
word for Tur/,) Is a right to dig Turfs on a common, or in another 
moil's ground* JGteh. 94. Also it is taken for the place where Tiirfc 
are dug, See title ComtHt^i r >f Turba.ru, 
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TLRBOTS, The importation of, is regulated by ihe Navigation 
ids. See that title. 

TURKEY COMPANY, The trade to the Levant subsisted under 
a Gparter in the 3d year of King James I. confirmed bv letters patent 
of 13 Cur, 1L The incorporation "was by the name of The Governor 
and Com/iany of Merchants of England trading into the Levant Seas. 
The qualifications for admission to this company were these: They 
were to be mere Merchants; and no person residing within 20 miles 
of London was to be admitted, unless he was made free of the city. 
The fee of admission was, by the charier of Jar, I,, 25l. for those under 
26 years old, and 50/. for those above that age. The greatness of this 
fee, and the peculiarity of the description of candidates, were thought 
unnecessary restraints: And by rtai* 26 Gee. 11. e. 18. it was enacted, 
that every Subject of Great Britain may be admitted, upon proper 
application) into The Turkey Cvm/iajii^ upon paying the sum of 20/. 
and no more. § L — And all persons free of that Company may, sepa- 
rately or jointly, export from Great Britain lo any port or place with- 
in the limits of the letters patent, in any British or Plantation-built 
ship, navigated according to Law, to any person being a freeman of 
the Company, and a Christian Subject, and Submitting lo the direc- 
tion of the British Ambassador, and Consuls, any goods not prohibited 
to be exported; and import, in like manner, from any place within 
the said limits, raw silk, or any other goods, purchased within those 
limits, and not prohibited by Law. § 3, By 32 G. 3. c, G5. British sub- 
jects resident in foreign parts, may be admitted into the company; 
on taking the oaths before persons whom the company are enabled t«* 
appoint for that purpose. 

The limits of this trade were mentioned very generally in the first 
charter granted in 1 5B I; the liberty there given was " to trade to 7htt~ 
key" In the 2d charter, in 1593, the trade is specified more particu- 
larly; namely, " to Pettier* Zaw/, Cefihalonia, Cfuidia t and other Pent* 
tiari territories, the dominions of the Grand Seignior, hy land and sea, 
and through his countries over land to the Jiast Indies." These char- 
ters were both temporary; the first for seven the second for twelve 
years* Quitre^ Did the limits continue the same under the charters of 
King James and Car, II,? lieeves's L. S. 213, 214. 

TURKINS, A kind of sky-coloured cloth, mentioned in star. 1 Ji. 
2. r. B. 

TURN, or TOURJi, The great Court -Leet of the County, as the 
County-Con rt is the Court-Baron; of this the sheriff is judge* and 
this court is incident to his office; wherefore it is called ihe Sheriff** 
Tourn: And it had its name originally from the sheriff's taking a 
turn or circuit about his shire, and holding this Court in each re- 
spective hundred. See 4 Comm. 273: 2 Hawk. P. C, c. 10. 

The nature of the jurisdiction of this and the Court-Lee t arc ex- 
actly lite same, the former being only a larger species of the latter, 
extending over more territory , but not over more causes. Much of 
■V.e i>u-inr^> uf both has now (we will not say whether properly or 
not) by degrees devolved on the Court of Quarter Sessions. See ti- 
tles County Court; Court -Leet; and 2 Hawk. P. C. ubi su/trd; and 
Catjt. Dig. title Leet. 

The Turn is a Court of Record; and* bv the Common Law, every 
sheriff ought to matte his Turn or circuit throughout alt the>hun- 
dredfi in his county, in order to hold a court in every hundred for rc- 
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dressing common grievances, and preservation of the peace; and 
this court might be hoklen at any place within the hundred, and as 
often as the sheriff' thought fir: But tins having been found to give 
the sheriff too great power of oppressing the peopte, by holding his 
court at such times and pin es at which they coutd not conveniently 
attend, and thereby increase the number of his amercements; by the 
statute of Magna Charta, c- 35> it was enacted, ihut 110 sheriff shall 
make his Turn through a hundred but twice in a year, Wz\ once after 
/iaxter, and once after the feast of St. Michael; and at the place ac- 
customed. Also a subsequent statute ordained, that every sheriff shall 
make his Turn yearly, one time within the month after Easter, and 
another time within the month after Michavlmun; and if they hold 
them in any other manner, they shall lose their Turn for that time. 
Stat. 31 Ed. 3. $t. 1. c. 15, 

Since these statutes, the sheriff is indictable for holding this court 
at another time, than what is therein limited, or at an unusual place: 
And it has been held, that an indictment found at a sheriff's Turn, 
appearing to have been hoiden at another time, is void. Dalt< She&i 
390, 39 h Vytr \$U 38 Hen. 6. 

At Common Law , the sheriff might proceed to hear and determine 
any offence within his jurisdiction, being indicted before him, and re- 
quiring a trial, till sheriffs were restrained from holding pleas of the 
crown by Magna C&arta, caft, 17. But that statute doth not restrain 
the sheriff's Turn, from taking indictments or presentments, or award- 
ing process thereon; though the power of awarding such process 
being abused) was taken from ail the sheriffs (except those of Lonchn) 
by xfat, I Ed, 4, c. 2. and lodged in the justices of peace at their 
sessions; who are to award process on such indictments delivered to 
them by Lhc sheriff, as if they had heen taken before themselves, Vfc* 
2 Hawk, P. C. c. JO. 

The sherifFs power m this court is still the same as antiently it 
was, in all cases not wiihin the statutes above-mentioned; he con- 
tinues a Judge of Record, and may inquire hi his Turn of Treasons 
and Felonies, by the Common Law; as well as the lowest offences 
against the King, audi as purprestures, seizure of treasure-trove, of 
waifs, est rays, goods wrecked, tfc. All common n usances and annoy- 
ances, and other such like offences; as, selling corrupt victuals, break- 
ing the assise of beer and ale, or keeping false weights or measures, 
arc here indictable; also all common disturbers of the peace, bar- 
rators, and common oppressors; and all dangerous and suspicious 
persons, $Pt* The sheriff, in his Turn may impose a line on all snch 
as are guilty of contempts m Lhc face of the court; and upon a suitor 
to the court making default, or refusing to be sworn on the jury; or 
un a bailiff not making a panel; on a tithing man neglecting to make 
his presentment; or a person chose constable refusing to be sworn, 
cfc He may amerce for offences; which fines and amerciaments are 
leviable and recoverable by distress, tTc. See 2 //, P. C. c. 10. 
TURNIPS ) Stealing; sec title Larceny I. I. 
TURNO VICECu'MlTUM, A Writ that lieth for those that are 
railed to the sheriff's Turn out of their own hundred. Rtg. Orig. l7o. 
TURNPIKES; See title Highways, Div. 7. B. 
TURNV; See Tournament. 

TUTORS; See Schoolmaster*— Tutor is the Scotch Law Term for 
guardian. 
Vol. VI. 
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TWA1TE, A wood grubbed up, and converted to arable land. 
Co. Litt. 4. 

TW ANIGHT GESTE, Hoafie* Dmrum Arctium.] A guest at an 
inn a second night. See Third-Night-Awti Hinde. 

TWELFHINDI, Sax,] The highest rank of men in the Saxon 
government, who were valued at one thousand two hundred shillings; 
and if any injury were done to such persons, satisfaction was to be 
made according to their woitb. Leg. King J If red. c. 12, 13, Ifcr- 
H. I.e. 76. 

TWELVE MEN; Sec Jury. 

TWO WITNESSES, When necessary, See title Evidence. 

TWYHINDI, Sax.] The lower order of Saxons, valued at 200*. 
as to pecuniary mulcts inflicted for crimes, £J"c« Leg. Alfred, c. 12. 

TYHTLAN, An accusation, impeachment, or charge, of any tres- 
pass oi 4 offence. Leg. Ethelrtd. e. 2. 

TYLWITH, Uritr from Tyie y i. hem ubi arctic domits^ vel locus 
(cdificartdtE doniui afitu* f 01' from tyluthy trab*, {ignu/t.] Signifies a 
place whereon to build a house, or a beam in the building: And it is 
applied to famiiia> a tribe or family blanching forth of another, 
which* in the old Englhh Heraldry, is called Second or Third 
Houses; so that in case the great paternal stock branchcth itself into 
several Tylwiths, or houses, they cany no second or younger houses 
farther; and the use of these Tylwiths w r as to shew not only the 
originals of families as to the pedigree, but the several distinctions and 
distances of birth, thai in case any line should make a failure, the 
next in any degree may claim their interest according to the rule of 
descent, CoweU. See title Descent. 

TYN MOUTH. There is a customary descent of lands in the 
honour of Tynmouth^ that if any tenant hath issue two or more 
daughters, and die seised in ice, the land shall go to the eldest 
daughter for life only, and after to the cousins of the male-line; and 
for default thereof, to escheat. 2 Kib. Ml. I) 4, 

TYTHES } See Tithe*. 
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VAGRANTS, 



AC ARIA, A void place, or waste ground. Mem r in Scatc. Afich* 



* 9 Jidw. 1 . 
VACATING RECORDS; See title Record, 
VACATION* VacatioJ] Is all the time between the end of one 
Term and the beginning of another; and it begins the last day of 
every Term, as soon as the Court rises, The time from the death of 
a bishop, or other spiritual person, till the bishopric or dignity is sup- 
plied with another, is also called Vacation* State. Westm. 
14 Kditf. 3. at. 4. c. 4. 

VACATUR A, An avoidance of an Ecclesiastical Benefice; as 
firitna Vacatura^ the first Avoidance, &c. 

VACCARY, Faccaria. A house or place to keep cows in; a Dairy- 
houie, or Cow-pasture, Pitta, lid, 3, 

VACCARIUS, The Cow-herd, who looks after the common herd 
<Sf cows, FIcta* 

VADIARE DUELLUM, To wage a combat, where two contend- 
ing parties, on a challenge, give and take a mutual pledge of fighting. 
CowelL See title Battel. 

VADIUM PONERE, To take security, bail or pledges, for the 
appearance of a defendant in a Court of Justice, Reg, Orig. See Pone. 

VADIUM MORTUUMj See Mortgage. 

VADIUM VIVUM, A living Pledge; as when a man borrows a 
sum of another, and grants him an estate, as of 20/. per annum^ to 
hold until the rents and profits shall repay the sum borrowed. See 
Mortgage . 

VAGABOND, Vagabundus.] One that wanders about, and has nn 
certain dwelling; an Idle fellow. See Vagrants, 



Vagrantes.] These arc divided into three classes; viz. Idle and 
Disorderly Persona — Rogue* and Vagabonds- — &m\ Incorrigible Roguee: 
And are thus described and particularised at full length in the stat. 
\7 Geo, 2. e. 5. They who threaten to run away and leave their wives 
or children to the parish; or unlawfully return to a parish from 
whence they have been legally removed; or, not having wherewith to 
maintain themselves, live idle, and refuse to work for the usual 
wages; and all persons going from door to door, or placing themselves 
in streets, Eflte to beg in the parishes where they dwell* shall be 
deemed Idle and Disorderly Persons. § I, 

AH persons going about as patent-gathevers, or gatherers of alms, 
under pretence of losses by fire, &c. or as collectors for prisons, SjY," 
all fencers and bcarwards; all common players of interludes; and per- 
sons who, for hire, gain, or reward, act, represent, or perform, or 
cause to be acted* &c. any interlude, tragedy s comedy, opera, play, 
farce, or other entertainment of the stage, or any part therein, not 
being authorised by Law; all minstrels, jugglers; all persons pretend- 
ing to be gypsies, ©r wandering in the habit or form of Egyptian* , or 
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pretending to have skill in physiognomy, palmistry, or oilier crafty 
science, o j' i o tel\ ten mnes ( or using any subtle craft to deceive and 
impose on a person; or playing or betting at any unlawful games or 
plays; and all persons who run away and leave their wives and chil- 
dren, whereby they become chargeable to any parish; all pedlars 
not cluly licenced; nil persons wandering abroad and lodging in ale- 
houses, barns, out-houses, or in the open air, not giving a good ac- 
count of tbemsdve*; nd all persons wandering abroad and begging;, 
pretending to be soldiers, mariners, or pretending to go to work in 
ban est, not having proper certificates; and all other persons wander- 
ing abroad and begging; and all persons going from door to door* or 
placing the nisei ves in itreeta, fcato to beg in the parishes where they 
dwelh who being apprehended for the same, shall resist or escape, 
shall be deemed Rogurs and l r agahi*ml«+ § 2. 

All end-gatherers offending against the *jtat* 13 Geo. L. c. 23. being 
■.on vie ted; all persona apprehended as rogues and vagabonds, and 
escaping or refusing to go before a Justice, or to be examined upon 
oath before such Justice, or refusing to he conveyed by pass; or 
giving a false account of themselves after warning of the punishment; 
and all rogues or vagabonds, breaking or escaping out of any House of 
Correction; and .ill persons who, having been punished as Rogues and 
Vagabonds, shall again commit any of the said offences; and offenders 
agaius; f his act, having children with them, (and such children being 
put oul apprentices or servants pursuant to this act,) being again 
found w r itb the same children, shall be deemed Incorrigible RogUe** 
$'4, 

" The punishment of Idle and JJisorderlu reruns is commitment 
to the house of correction, there to be kept to hard labour, not ex- 
ceeding a month- § I . 

Rogues and I'aga&ondji are to be publicly whip*, or sent to the house 
of correction until the next sessions, or any less time; and, after such 
whipping or commitment, may be past to their last legal settlement or 
place of birth; or if under fourteen, and having a father or mother 
living, to the place of abode of such father and mother. And if com- 
mitted until the next sessions, and adjudged a Rogue or Vagabond, 
the justices may order them to be kepi in the house of correction to 
hard labour, not exceeding six months. § 8. 

A person adjudged at the Sessions an fffcowigi&te Rogue may be 
kept in the House of Correction to hard labour* not exceeding two 
years, nor less than six months; and during Lhe confinement be cor- 
rected by whipping, at such times and peaces as the Justices shall 
think fit, and may then be passed us aforesaid: And if a male, and 
above the age of :2 year$, the Justices, before his discharge, may 
send him to be employed in the King's service, either by sea or laud- 
If, before the expiration of his confinement, he shall escape from the 
House of Correction, or offend again in the like manner, he shall be 
deemed to be guilty of felony, and transported for any time not ex- 
ceeding seven years. § 9. 

If the Sessions under this section order a Rogue to be whipped 
and then sent into His Majesty's service, but omit to adjudicate 
whether the service shall be by sea or by land* tne conviction shall be. 
quashed as to that part, though valid as to the former, 5 Matt'* 8<p. 

Any Person may apprehend and carry before a justice persons going 
■*bout from door to door, or placing themselves in streets, highways, 
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or passages, to beg alms in (he jmrishe* where they dwell; and the 
justices may order the overseers of the pour to pay such person 
for every offender; which on refusal of payment, inay be levied on 
the overseers' goods. § 1. 

A constable refusing or neglecting to use his endeavour to appre- 
hend any offender, shall forfeit not exceeding 5/. nor less than 10s, to 
the use of the poor, to be levied by distress. And any other person 
charged by a justice of peace to apprehend such offender, refusing so 
to do, shall forfeit IQs. A justice may order the high constable to pay 
lo any person, whether a constable or not, who shall apprehend any 
such offender 10&. for every offender. The justices are, four times 
in the year at least, lo cause a general privy search to be made in 
one night, for the apprehending rogues and vagabonds* 5, 6. 

To prevent expences in passing rogues, vagabonds, and incorrigi- 
ble rogues, the justice is to deliver to the officer a note, directing 
how they are to be conveyed, whether in a cart, by horse, or on foot, 
§ 10, The constable is to convey such pcrsou, in such manner and time 
as by the pass is directed, the next direct way to the place where such 
person is ordered to be sent, if in the same county, EsJc,; but if in an- 
other county, fcTr.he shall deliver the person to the proper officer of the 
first town in the next county, in the direct way to the place where 
such person is to be conveyed, together with the pass and duplicate of 
examination; taking his receipt for the same; and such officer is im- 
mediately to apply to a justice of peace in the same county, w ho is to 
make a like note, and deliver it to the officer, who is to convey the 
person to the first parish, tt'e. in the next county; and so in like man- 
ner from one county to another, till they come to the place where 
such person is sent: And if the officer who shall receive such person 
there* shall think the examination to be false, he may carry the per- 
son before a justice of peace, who, if he see cause, may commit such 
person to the house of correction, till the next sessions; where the 
justices, if they see cause, may deal with such person as an incor- 
rigible rogue; but he shall not be removed but by order of two 
justices. § 1 1. 

If the Vagrant, upon search, be found to have effects sufficient to 
pay all or part of the expence of passing him, the justice may order 
the same to be sold and employed for that purpose- The justice at 
sessions may direct what rates and allowances shall be made for pas- 
sing such rogues, vagabonds, bV. and make orders for the more 
regular proceeding therein • The high constable is to pay to the petty 
constable, or other officer* the rates so allowed, on penalty of forfeit- 
ing double the sum, to be levied by distress. § 12, 

When a Vagrant is to be passed to Ireland, the hie of Man, Jersey, 
Guernsey, or 'SW^the master of any ship hound to those places shall* 
on a warrant from a justice of peace, and being paid such allowance 
fts the justice shall think proper, receive such Vagrant, and convey 
him to such pkice, and give a receipt for the Vagrant and money on 
the bach of the warrant, on penalty of 5/, to the poor, to be levied by 
distress; but not to be obliged to take above one Vagrant for every 
twenty tons burthen of" his ship. The parish to which any Vagrant 
shi'.Hbe passed may employ him iu work til! he bhall betake himself to 
Some service; and if he shall refuse to work or go to service, he mav 
be sent to the house of correction. J 14. 

From the above statute and others cited, it appears that Idle ami 
Disorderly Persons are, 1 . Those who threaten to run avav, audio 
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leave their families upon the parish. (For further provisions as to 
these, see title Poir III. 2.) — 81 Who return to the parish from which 
they arc removed as paupers, without a certificate; (see title Poor 
VI0^3.Who refuse to work for the usual wages, — 4. Who beg within 
their own parishes. —5. (By stat. 32 Geo. 3. c. 45, § 8.) Who neglect 
work j or who spend their money idly, without making a sufficient al- 
lowance for the subsistence of their families, — All these arc punish- 
able with one month's imprisonment in the house of correction. 

Rogues and Vagabonds are thus de scribed:—^ I . Gatherers of alms 
under pretence of losseaj or for prisons or hospitals. — 2. Fencers. — 
3. Beanvards* — 4. Players of interludes, not being authorised by Law; 
(see title P fay how?.)— 5. Minstrels. — 6. Jugglers, — 7. Gypsies; (see 
title Egyptians >)~—Q. Fortune-tellers, — 9. Deceivers by subtle craft. 
— .10, Players arul betters at unlawful games. — IK Persons who run 
away and leave their families chargeable to the parish; (see title Poor 
III, 2.) — 12. Unlicenced Pedlars; (see title Hawkers and Pedlars.) — 
IS. Persons who wander abroad, and lodge in alehouses, out-houses* 
or in the open air, without giving a good account of themselves. — -14. 
Persons wandering from home, under pretence of seeking harvest- 
work, without a proper certificate; (see title Poor V.) — .15. All wan- 
dering beggars. — 16. (By stat. 23 Geo. 3. c. 88.) All persons appre- 
hended with :my picklock or implement, with intent to feloniously 
break and enter any dwelling-house; or with any offensive weapon, 
uith intent to feloniously assault any person; or who shall be found in 
or upon any dwelling-house, out-house, yard, area, or garden, with in* 
tent to steal.— 17 (By 32 Geo. 3. e. 45, § 7;) Soldiers and mari- 
ners, wandering about and begging. [Before this act, it was the prac- 
tice of some justices to grant begging passes. Comt'jf liott. 79 1, n.] 
These are all punishable with whipping, or imprisonment six months. 

hicorrigibte Pogttcs, are rogues and vagabonds who escape when 
they are apprehended; or refuse to go before a justice; or to be exa- 
mined; or who give a false account of themselves, after warning of 
the consequences; or who refuse 10 be conveyed by a pass; or who 
escape from the house of correction; or who commit after punish- 
ment, a second offence. — These arc punishable with whipping, and 
imprisonment not exceeding two years; and escaping from confine- 
>ment, when committed as incorrigible, are liable to be transported 
ior seven years, 

Persons harbouring Vagrants are liable to a fine of 40*., and to pay 
all expenses brought on the parish thereby. Stat, 17 Geo, 2, c> 5. $ 

23. 

Female vagabonds are subject to imprisonment the same as males; 
but are not now, in any instance} liable to whipping. Star. 32 Geo. 3, 
r. 45. 

The justice or Court of quarter- sessions, may, ir they think proper, 
order a Vagabond, after punishment, to be conveyed to his place ol 
settlement by a pass* Stat. 17 G». 2. c. 5. 7, 8. But by stat. 32 
Geo. 3. c. 45* § I , No justice of peace shall order any Vagrant to be 
conveyed by a pass, who has not been convicted of an act of Vagran- 
cy, and actually whipt, or imprisoned for at least seven days; which 
shall be certified in the pass. The object of this was to correct an 
abuse which much prevailed, of removing paupers by a pass, who had 
committed no act of Vagrancy, and who ought to have been removed 
by an order of removal. For the effects of an order of removal and it 
V tig rant pass are very different: in the first place, the parish remqv- 
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nig bears all the travelling expellees of the paupers; but tlie expence 
of conveying Vagrants by a pass is borne by each county through 
which they arc carried: And no appeal lies against a Vagrant pass, 
so that the parish to which the Vagrant is conveyed must be at the 
expence of sending;, by an order of removal, the Vagrant back again; 
or to such place as, on inquiry, may be thought his legal sell lenient. 
3 Bum, J. tit. Vagrants X.: And sec Con*t*aBn(t, \\. 7$2./tL 733, that 
a person not in a state of Vagrancy cannot be passed, even with his 
own consent. 

By stat . 25 Geo. 2. r, 36. it shall be lawful for any two or more jus- 
tices, in case any person apprehended, upon any general privy search, 
or by virtue of any special warrant, shall be charged before them with 
being a rogue and vagabond, or an idle and disorderly person, or with 
suspicion of felony, (although no direct proof be then made thereof,) 
to examine such person upon oath, not only as to the parish or place 
where he was last legally settled, but also as to his means of liveli- 
hood; the substance of which examination shall be put into writing, 
and be subscribed by the person so examined, and the said justice 
shall likewise sign the same, and transmit it to the next sessions of 
the peace, to be there filed and kept on record; And if such person 
shall not make it appear to such justices, that he has a lawful way of 
getting his livelihood, or shall not procure some responsible house- 
keeper to appear to his character, and to give security for his appear* 1 
ance before such justices, at some day to be hxed, (if the same shall 
be required,) to commit such person to some prison or house of cor- 
rection, for any time not exceeding six days; and in the mean time 
to order the overseers of the poor where such person shall lie appre- 
hended, to insert an advertisement in some public paper, describing 
such suspicious person, and any things which shall be found upon 
him, and which he shall be suspected not to have honestly come by, 
and mentioning the place to which he is committed, and time and 
place when and where such person is to be again brought before them 
to be re-examined; and if no accusation shall then be laid against him, 
then such person shall be discharged. § 12. 

By stat. 32 Geo. i c* 45, no reward shall be paid for apprehending 
any rogue or vagabond, until he shall have beern punished as such. § 
2.— .Convicts discharged from prison, and persons acquitted at the 
assises, l$c> may be conveyed by passes. § 4 — Justices may order 
Vagrants to be conveyed by masters of houses of correction. 6ft The 
sessions shall fix the rate to be allowed for passing Vagrants. §6^ 

A common soldier billeted in a distant parish from that in which 
his family resides, is not a Vagrant within the *tat. 17 Geo. 2. c. 5. as 
a person who has run away from his family, although he is able and 
refuse to maintain them; and they, in consequence of being thus absm- 
doned, become chargeable to the parish. Conn** Bo(t. L 335. fti. 424. 
See ficst* A person committed by one justice of the peace, under the 
said statute, (§ 7.) cannot be bailed by another justice, for such com- 
mitment is in execution. Id. ii. fti. 42 5 j S4 1 . /it. 426, — Although it is 
settled that an appeal does not Jie by a fiurish against a Vagrant 
pass, yet it is not decided that it will not lie in the case of a Foreignerj 
taken in an act of vagrancy, and sent upon a false examination, to a 
parish to which he docs not belong. Const 1 '* Butt, ii. 790. /it. 737. 

By stat. 43 Geo. 3. c. 61. reciting that soldiers and marines and sai- 
lors, or persons discharged from bchu> such, having occasion to re- 
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turn to their homes or settlements, which arc frequently al a consi- 
derable distance, arc under the necessity of soliciting alms for their 
relief, and have thereby been deemed Vagabonds under 17 Geo. 2. 
c. 5; It is enacted) that every soldier, or sailor on carrying his dis- 
charge within three days to the neatest mayor or magistrate, shall 
receive a certificate of ins settlement, on producing which, being in 
his route, he shall not, for asking relicl, be deemed a. vagabond: 13 1 § 
2. of the same act, the wives of soldiers, not being permitted to em- 
bark with their husbands, shall receive from the nearest mayor or 
magistrate a like certificate which shall entitle them to ask relief on 
their route, 

VALET, VALECT, or VADELET, Valettus vel VitUm^ 
anticntly a name specially denoting young gentlemen, though oi great 
descent or quality; but afterwards attributed to those of lower rank, 
and now a serv itor, or gentleman of the chamber, CamtLs Scidcrf* Tit. 
Hon.: Bract. lib, 3. In the account of the Inner Temple, it is used for 
a bencher's clerk or servant; and the butlers of the house corruptly 
call them Varlcts. 

VALENTIA, The value or price of any thing. See Value. 

VALESHERl A, Signifies the proving by the kindred of the slain, 
one on the lather's side, and another on the side of the mother, that 
a man was a Welshman. It is mentioned in &tut+ il'altia, 12 Ed. 1. r. 
4. See Englecery. 

VALOR MAltlTACJIL Under the antient tenures, while an in- 
fant was in ward, the guardian had the power of tendering hitn or her 
a suitable match, without disparagement or inequality; Which if the 
infants refused, they forfeited the value of the marriage to their guar- 
dian; that is, so much as a jury would assess, or any nne would bona 
fide give to the guardian for such an alliance: and if I he tnfelits mar- 
ried themselves without the guardian's consent, they forfeited double 
the value. This was one oi the greatest hardships of our antient 
tenures. — But the tenures being taken away, by atat. 12 Car, 2. c, 24. 
the Law is abolished, See tide Tenure* II. 4. 

VALUABLE CO^S I D Y.W AT ION; See title Consideration. 

VALVASORS; See Vavasor*. 

VALUE* Vakntia, Vaior r ) Is a known word; and the Value of those 
things aa to which offences are committed, is usually comprised in 
indictments; which seems necessary m thrft to make a difference from 
fietii larceny, and in trespass to aggravate the fault, kc. Bui in other 
casts a distinction has been made between V alue and price. Ma plain- 
tiff declares in an action of trespass for the taking away of live cattle, 
or one particular thing, he ought to say that the defendant took them 
away, fireiti so much; if the declaration be for taking of things u ab- 
out life, it must be alleged ad volcntium, kc. so that live cattle are to 
be prized at such a price, as the owner of them did esteem them to 
be worth; and dead things to be reckoned at the Value of the market 
which may be certainly known. Oi coin, not current, it shall be pre- 
tii; but of common coin) current, it ■shall be neither said f trait noraof 
-ualmtiamy for the Value and price thereof is certain: The difference 
between firtfii and ad vaU ntiam may proceed from the rule in the re- 
gister of writs, which shews it to be according to the antient forms, 
used in the Law. IVtttt. Symb. par. 2: 2 J.iL Abr. 6119. A jewel, it is 
said, is not valuable in Law, but only according to the valuation of tlu 
owner of it, and is very uncertain: But there seems to be a certain 
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Value for diamonds among the merchant jewellers, according to their 
weight and lustre, &o. HU. 21 Car. B. R. 2 LtL A man cannot 
say that another owes him so much, when the Value of the thing 
owing is uncertain; Tor which reason* actions in these cases arc 
always brought in the (it-tine*, and the declaration ad vaientiam, £tc* 
A Lie:™. 484. See titles Pleading; Money, &c. 

V T Af UE or M a k « t age; se e Vato r A/a ritugiL 

VANG, <S'rtjr.] ilt vangtid for me at the Vane, r. e. stood for me at 
the turn. Mount. 

VANfNUSj A Vane, Vend Imlcx; a fan to winnow corn with* Lis, 
Diet. 

VANTARIUS, Precursor.] As Vantariu* Kegis, the King's for* 
footman. Rot. definibus. Trrm Mich, 2 Ed. 3, 

VARIANCE, Variantia, from ihe Ft. Variety L e. Altcrare^ An 
alteration of a thing formerly laid in a plea; or where the declaration 
in accuse differs from the writ, or from the deed upon which it is 
grounded, &c. 2 Lit. Abr< 629 ► If there is a Variance between the 
declaration and the writ, it is error; and the writ shall abate. And if 
there appear to be a material Variance 1 jet ween the matter pleaded, 
and the manner of the pleading it-, this is not a good plea; for the man- 
ner and matter of pleading ought to agree in substance, or there will be 
no Certainty in it. Cro. Jac> 479: 2 Lit. 629. 

But when the pleading is good in substance, a small Variance shall 
not hurt. 3 Mod. 227. If the record of JVisi Ptiits agrees with the 
declaration delivered, a Variation from the issue is not material, 3 
Strange 113 1. Where the original writ varies from the declaration) it 
is not remedied by any statute of Jeofails. 5 Refu 37, 

If a defendant pleads a Variance between the Writ and declaration, 
he is to crave oyer of the w rit before he shall have any advantage of 
the Variance, because the writ and declaration are not upon the same 
toll; and therefore, if the defendant plead to it without demanding 
oyer, on demurrer, judgment may be for him to answer over, 5^c, 2 
Sctik. 658. 

On Variance in the persons or number of acres, tfc. between a 
lino and an indenture to lead the uses; if the party avers, thtre was 
not any other consideration, or new agreement, but that the fine was 
levied according to the uses and intents mentioned in the indenture, 
it is good, j Reft. 25. Mce further, titles Amendment; Abatement; Er- 
ror; Pleading; Averment; Verdict , £tc. 

VASSAL, Vasxafun.] In our antient customs signified a tenant or 
Feudatary; or person who vowed fidelity and homage to a lord, on 
account of some land, &c. held of him in fee; also a slave or servant, 
and especially a domestic of a Prince. Du Cangc. Va$*aius (in Scot- 
land) is said to be tjuau inferior xocius, as the Vassal is inferiur w his 
master, and must serve him; 'and yet he is in a manner his compa- 
nion, because each of them is obliged to the other. Skene. The Vassal 
is the person who receives a feudal right; the giver is the superior. 
See 2 Comm. 53; and this Diet, title Tenures. 

VASdALAGK, The state of a Vassal* or servitude and depend- 
ency on a Superior lord: Lifgc Vawatogi.- belonged only to the King. 

V A S S E L L R I A, The tenu re or h o i d i n g of V as sa I b C,?o It, 

VA.STO, A writ against tenants for term ol life or years, commit- 
ting Waste. jR M 13, 55: Hcg. Grig. 72. See title Watte. 

Vol. VI. 2 T 
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V 7 A STUM, A Waste , or common lying open to the cattle of all 
tenants who hove a right of t ommoning. Faroe A. Antiy. 17 L 

Vastum Fokest.e vel Bosci, That part uf a Potest, or Wood, 
wherein tin- trees and underwood were so destroyed, that U lay in a 
manner waste and barren, Paroch. Antif. p. 351, 

VA V ASORS, The first name of dignity, next beneath a peer, was 
antiently that of Vidamesy l r ice-domint\ Valvasors, or Vavasors, who 
are mentioned by our antient lawyers, as viri magna dignitatin: and 
Sir Edward Coke speaks highly of them. Yet they are now quite out 
of use; and our legal antiquarians are not agreed upon even their ori- 
ginal or ancient office, I Comm, c* 12* ft. 403i Bract, lib. I. c. 8: 

VAVASOR Y, Fava&oria.] The lunds that a Vavasor held. Bract, 

lib. 2. 

UBIQUITY OF THE KING; See title King V. 3. 

UDAL, is the same as Allodial; and is applied to rights or property 
possessed independently of any superior. Thus the 1-dal lands in 
Orkney and Zetland require no infeftment, charter, or sasine, and hold 
of no superior; though after the proprietor lias resorted to the crown 
for a charter, the lands are held of the crown feudally as other lands 
in Scot (and. Scotch Laiv Diet. 

VEAL MONEY* The tenants within the manor of Bradford* in 
the county of Wilts, pay a yearly rent by this name to their lordt in 
lieu of Veal paid formerly in kind. Biounfx Ten. 

VECTKiAL JUD1CIARIUM, Js applied to money or fines paid 
lo the King, to defray the charge he is at in maintaining the courts of 
justice, and prelection of the people. 3 Satk. 33. 

VEJOURS, ru-orefs, from thf 1 r. VHeVy i, e. Ornery] Such per- 
sons as are sent by the court, to take a view of any place in question, for 
the better decision of the right thereto. It is also used lor those that 
are appointed to view an offence. Old Aat. Br. 112: Bract. lib. 5, 
Sec View. 

VE1,TRAIA> Ministerium de VeltraiaJ The office of dog-leader, 
or a courser. Rot. Pifi. 5 StefiA. 

VELTRARIUS, One who lends greyhounds; which dogs, in Ger- 
vtanit) arc called Wet&r&i in Italy, Vettres, Sec. Blou?tt } s Tenure^ 
p. 9-.' 

VELUM QUAD RAG ESI MALE, A veil or piece of hangings, 
drawn before the altar in I.ait, as a token of mourning and sorrow. 
Synod. ExQtt.amto 1217* 

YEN ARIA, Hens Is which are caught in the woods by hunting. 
Leg. Camtt. c. 108. 

VlvNATIO* In the statute of C/tarta de Foresta, signifies Vcvhon^ 
in Fr, Vrnci&on. It is called Fenaisony of the means whereby the 
beasts are taken, fuimiam ex Vennthvc eafriuntur, and being hunted 
are most wholesome: And they are termed beasts of Yenary, bceause 
they are gotten by hunting. 4 Jr?;>t. 316* 

VENDITIONI EXPONAS; A Judicial wrffedtaeMM to the she- 
riff, commanding h;m to sell goods which he hath formerly taken 
into his hands, for the satisfying a judgment given in the King's 
court. Reg. Judic, 33: Stat. 14 Car. 2. c. 21. If the sheriff upon a 
Fieri facias takes goods it) execution, and returns that he hath so 
done, and cannot find buyers; or if he delay to deliver them to the 
party, tfe. then the writ, Venditioni exfionao t shall issue to the shcrifl, 



VENIRE FACIAS. 



331 



reciting the former writ unci return, and commanding the sheriff to 
make sale of the goods, and bring in the money* I3*ff. t, I: Dyer 
363. If a Sufiergrdca& be not delivered to the sheriff till be hath in 
part executed a writ of execution, he may afterwards be authorized 
to £o through with it by a Venditioni exponas ; as he may til so in the 
like case atier a writ of error. Dyer 98: Cro. Eiiz. 597: I 2?<WfA Mr, 
894. 

If goods are not taken to the value of the whole, the plaintiff may 
have a Venditioni exponas for part, and a Fieri facias for the residue, 
in the same writ. Thfs. Jirrv. 305. And it seems that a Venditioni 
exfifjnas may be directed to the new sheriff, where the old one re- 
turns that he hits taken ^oods, which remain in his hands for want of 
buyers, 2 Sound. 343, Imt the more usual way of proceeding in such 
case, is by writ of Distringas to the new sheriff, co inn lauding him to 
distraint he old one, till he sell the goods* E3V. Of this writ there are 
two sorts; the first, which is the more antient, commands the sheriff, 
to whom it is directed, to dUtrain rhc late shcrijf\ so that he expose 
the i*oods to sale, and cause the monies arising therefrom to be de- 
livered to the present sheriff', in order that such sheriff may have 
those monies in court at the return, Gilb. Ex. 21: 34 Hrn. 6. 36, 
The o'.her writ, which is the most usual, is to distrain the late sheriff 
to sell the goods, and have the money in court himself. 6 Mod, 209: 
Rayl, 164: This. Brev. 90: Off. Brcv. 45: 2 Ld. Raxjtn. 1074, 5: 1 &alk. 
323. 

VENDITOR REGIS, The Kind's salesman; bcint^ilic person who 
exposed u> sale goods and chattels seized or distrained to answer any 
debt due to the Kim<; This office was granted by King Etfav. L to 
Philip de Lardiuer t in the county of YwrJki but the office was seized 
into the King's hands for the abuse thereof; anno 2 Ed. 2. 

VENDOR and VENDUE. Vendor is the person who sells any 
thin^, and Vendee the person to whom it is sold. Where a man sells 
a thing to another, it is implied that the Vendor shall make assur- 
ance by bill of sale to the Vendee, hut not unless it be demanded; per 
Finch, chancellor. 2 Chan. Cases 5. See 21 Fin. Abi\ title Vendor and 
VtTjdi-(\ 

V KNELL A, A narrow or straight way, Monast. i. 408. 
VENlA, A kneeling or low prostration £>n the ground by penitents. 

Wading. 196, 

V KN IRE FACIAS, A writ judicial awarded to the sheriff to cause 
a juiv in the neighbourhood to appear, when a cause is brought to 
issue, to try the same. Old A5t{, Br. 1 57, See title Jaru L 

Formerly many questions arose concerning the place or places, 
[mm whence a jury should come. Vide 2 LtU. Abr, 636: Cro. 
Eli-. 260: 3 Satk* 3*81; Yclv. 104: Moor 357, 412; 5 Rep. 36: Li^w. 
213, But now, by ■".tat. 4 £5" 5 Ann. c. 16. a Venire Facia* may be from 
the body of the county, &c. In an information against a county for not 
repairing abridge, it was held, thai The Attorney-General mi^ht take 
ii Venire to any adjacent county; and that it might be de corpore ol the 
whole, or de -vkhuto of some particular place therein next adjoining. 
3 Splk, 33 I . 

One Venire Facias is sufficient to try several issues, between the 
same parties ajwl In the same county, 2 Cro. 550. Where an action was 
brought against two, they both joined issue, and uuv died; and after 
the Venire Facias wab awarded to try the issue between both, wldch 

i 
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was done; and held to be no error, because one of the defendants was 
living. Cro. Car. 308. See title Amendment, If a Venire. Facias is re- 
turned by the coroner for defect of the sheriff, iJc. when it ought to 
be returned by the sheriff', the trial is wrong, and not remedied by 
any statute of Jeofails, 5 Hep. 36- In all cases, where there is to be a 
special jury, the Venire must be special: If the matter to be tried be 
within divers places, and one and the same county, the Venire Facias 
shall be general; and if in several counties, it shall be special, 2LHI. 
A6r. 635. 

At a trial at Nisi Print, the plaintiff changed the Venire Facias 
and panels, and had a jury the defendant knew not of; and ruled, that 
the defendant cannot be aided, if the first Ventre was not filed: And 
a difference was taken when the first Venire was not filed, that he can- 
not he aided, because he may resort to the sheriff, and have a view 
of the panel, to be prepared for his challenges; but if the first Venire 
was filed, then the defendant shall have a new trial. Raym. 79. 

A Venire Facias after filed, cannot be altered without consent of par- 
ties: Though where a verdict in a cause is imperfect, so that judg- 
ment cannot be ^iven upon it, there shall be a new Venire Facia* to 
try the cause, and find a new verdict. 2 Lill, 634, 635, Venire is now 
little more than form, unless in case of a trial at bar. 

Venire Facias is the common process upon any presentment; being 
in nature of a summons for the party to appear; and is a proper pro- 
cess to be first awarded on an indictment for any crime, under the 
degree of Treason, Felony, or Maihem, except in such cases where- 
in other process is directed by statute. See title Process lh The 
Venire Facias ad respondendum may be without a day certain, because 
by an appearance the fault in this process is cured; but a Venire 
Facias ad triand. exitum must be returnable on a day certain, Ifc. 
3 SaiM; 371. 

Venih iv Facias tot Matronas; See this Dictionary title Ventre In- 

spiciendo* 

Venire Facias de Novo} the antient proceeding of the common 
law, to send a cause to a Trial: And this proceeding is still pre- 
served in certain cases- New Trials are generally granted where a 
general verdict is found: a Venire Faeias de JVovo, upon a special ver- 
dict. But the most material difference between them is this, that a 
Venire Facias de Novo must be granted upon matter appearing upon 
the record; while a New Trial may be granted upon things out of it, 
if the record be never so right: A Venire de Novo therefore is grant- 
ed, 1st, If it appears upon the face of the record, that the verdict js so 
imperfect that wo judgment can be given upon it< 2d, Where it appears 
that the jury ought to have found facts differently from what they 
do* i-ee 1 Wiis. 55; and this Dictionary, title Trial. 

The following seem to be the cases in which a Venire de Novo is 
grantablc. 1st, where the Jury are improperly chosen, or there is 
any irregularity in returning them. 2dh/> Where they have impro- 
perly conducted themselves. 3dly, Where they give general damages, 
upon a declaration consisting of several counts; and it afterwards ap- 
pears that one or more of them is defective. 4thly, Where the Vci- 
dict> whether general or special, is imperfect, by reason of some am- 
biguity or uncertainty; or by finding less than the whole matter pu* 
in issue; or by not assessing damages, Tidd\- /'ma. K. and tl> 
authorities there cited. 
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By stat. 7 8 IV. 3. c, 32. § 1. it the plaintiff, after issuing Jury 
process, does riot proceed to trial at the first Assises, he may sue a 
Venire de Jvovo: but if the Jury be discharged at the Assises in order 
to have a view, there is no need of a Venire dt Novo. Comm. 248. 

A Venire de Novo may be granted by a Court of fclrror, or after a 
Demurrer to Evidence; or T.UJ I of Exceptions. Tidd } & Pratt. 

VENITARE, The Hook of Eccirsia+ticuss so called because of ihe 
Venite exult emus Domino, Jubilate Dco^ &c. written in the Hymn Book 
or Psalter as it is appointed to be sung, is'c i It often occurs in the 
history of our English Synods, and is called Vcnitarium. Mon t Ang. 
iii. 432, 

VENTER, Lat, j Literally the belly; it is used in Law to distin- 
guish the issue, where a man hath children by several wives; (said 
to be by a first or second Venter.) How they shall take in descents of 
lands; Sec tit. Descent. 

VENTRE INSPICIENDO, A writ to search a Woman whosaith 
she is with Child, and thereby withholdeth lands from the next heir: 
The Trial whereof is by a jury of Women, Meg. Oris?. 227, 

Where a Widow is suspected to feign herself with Child, in urder 
to produce a supposititious heir to the estate, the heir presumptive 
may have this Writ to examine whether she be with Child or no*: and 
if she be to keep her under proper restraint til! delivered: But i\ ihe 
Widow be» upon examination, found not pregnant, the presumptive 
heir shall be admitted to the inheritance, though liable to lose it again 
on the birth ol a Child within forty weeks from the death of a hus- 
band* \ Comm. e\ 16. Sec title Bastard. 

See further on the writ De Ventre Inspiciettdo, Aiscough*$ Case* 
AIoseL 391; at:d 2 P. IVms. 591. $. C; in which Ki/ig-^ C. on petition, 
granted the writ, though the persons applying wfcire ottlj tenants in 
tail. And this writ is now granted, not only to an heir at law, but to a 
Devisee, whether for life* or in tail, or in fee; and w hether his interest 
is immediate or contingent. Ex parte JJateman, at the Rolls, 16th 
Dee. 1784: Ex parte Bcllctt, at the Rolls, 20th Die. 1786: Ex parte 
Broun in Chanc. 7km. T. 1792, See 4 Bro. V. R. 90. In Muzeleii 1 * 
Report of Aixcough's case, a case of personal estate is cited, in which 
the then Master of the Rolls, in conformity to the reason of the Com- 
mon Law, directed that the Master should appoint two matrons to 
inspect a Woman. See I last. 8, b. note 3; where the necessity of an 
act of parliament to regulate the proceedings on this writ is suggest- 
ed. Sec also this Dictionary, title Execution and Reprieve. 

Thomas de Aldham of Surry, brother of Adam de Aldham, Anno 4 
Hen. 3. claimed his brother's estate; But Joan, widow of the said 
Adam, pleaded she was with Child; whereupon the said Thomas ob- 
tained the writ Ventre Impicicudo* directed to Lhe sheriff.— Quod as- 
raw ft ?is tecum dzscretis et legtttibus miiitibus, et discredit et Irgalibus 
jnn fieri bus de comitate tuo, in propria persona accedes ad ifisum Joan- 
nam ipsam a pr^datis mu fieri tut a coram prx/ntix mifiiibux riders fn- 
rias et deiigeiiter traetari per ubtra et Fentrent, et inquisition cm factum 
cvrtifcari facias sttb sitfi/ta tuo et sigiifo duorum mid turn, j iicmr 
aostrin apud YVcstm. &c. 

In Raster Term, 39 Etiz. this writ was sued out of the Chancery 
into C. B. at the prosecution of Pvrciral WiUnughhu, who had roar- 
pied the eldest of the five daughters of Sir Francis lVtiloiighby\ who 
died without any son, but left a wife named Dorothy* that at the time 
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uf his death pretended herself to be with Child by Sir >ranci>; which* 
if it were a son* <dl the five sisters would thereby lose the inherit- 
ance descended unto them; which writ was directed to the sheriffs 
tf-LQiifon, and they were commanded to cause the said D$?Qttty to be 
viewed by twelve Knights, and searched by twelve Women in the 
presence of «he twelve Knights, ct ad rractandum fier libera et ad Pen- 
trem ins/iiciendum, whether she were with Child, and to certify the 
same to the Court of Common Pleas; and if she were with Child, to 
certify for how long in their judgments. et quand* «V ftaritura; upon 
which the sheriffs accordingly caused her to be searched, and return- 
ed that she was twenty weeks ^one with Child, and that within twenty 
weeks more jTufi fiaritura: Thereupon anuther writ issued out of 
C. B. requiring the sheriffs safely to keep her in such a house, and 
that the doors should be well guarded; and that every day they should 
cause her to be viewed by some of the women named in the writ; and 
when she should be delivered, that some of them should be with her 
to view her birth, whether it be male or female, to the intent that 
there should he no falsity - And upon this writ the sheriffs returned, 
That they had caused her accordingly to be kept and viewed, and 
that such a day she was delivered of a Daughter. Cro, Eiiz. 566. 

The sheriffs of London^ with a Jury of Women, whereof two were 
Midlives, came to the Lady's house^and into her chamber, and sent 
to her the wo mem sworn by the she rifts before, to search, try and speak 
the truth whether she was with Child or not. The men ad went out, 
and the w men searched the Lady, and gave their verdict that she 
was with Child; whereupon the sheriffs returned the writ accordingly. 

In the 2 2d year of Kint^ James L, the Widow of one Duncomb 
married within a week alter the death of her first husband; and his 
cousin and heir brought the writ Ventre Insfikiendo directed to the 
sheriff of/., who returned that he had caused her to be searched by 
such Matrons, who found her with child, el yuod fiaritu-a fuii within 
such a time; and thereon it was prayed, that the sheriff might take 
her into his custody* and keep her till she was delivered; bu' because 
she ought to live with her husband, they would not uke her from 
hint; but he was ordered to enter into a recognizance not to remove 
her from his dwelling house, and a writ was awarded tu the sheriff 
to cause her to be inspected every day by two of the women #hich iic 
had returned had searched her, and that three of them should be pre- 
sent at her delivery, bV. Cro. Jac. 685- 

VENUE. 

Vicisetum, or Visxetcm.] A Neighbouring Place* lactis tfiictn 
-rici'ii habitant: The pJace from whence a jury are to come for trial of 
causes. J*. ^V" B. i 5. 

The want of a Venue is only curable by such a plea as admits the 
fact, for the trial whereof it was required to lay a Venue. 3 Sut£ m . 381. 

Where the Action could only have arisen in a particular county it 
is local, and the Venue (by original) must be laid in that countv; (or 
where several facts material to an action in its nature local, arise in 
different counties, the Venue must bo laid in one or other of those 
counties,) for if ir be laid elsewhere, the defendant may deifrttfto the 
declaration, or the plaintiff, on the general issue, will be nonsuited at 
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the trial; Where the action might have arisen in any county, it is 
transitory and the plaintiff may/in general lay the Venue wherever 
he pleases; subject to its being changed by the Court, if not J aid in 
the very county where the action arose. Thus, in an action upon a 
lease tor rent, t?V. Founded oil the privity of estate} as in debt by the 
assignee or devisee of the lessor against the lessee; or by the lessor, 
or his personal representatives, against the assignee of the lessee; or 
against the executor of the lessee, in the debet and dctineti or in 
covenant, by the grantee of the reversion against ihe assignee of the 
lessee; the action is locals and the Venue must be laid in the county 
where the estate lies. But in an action upon a lease for rent, fJc. 
founded on the privity of contract; as in debt by the lessor aguinst 
the lessee, or his executor in the detintt only; or in covenant, by the 
lessor or grantee of the reversion against the lessee, the action is 
transitory , and the Venue may be laid in any county, at the option of 
the plaintiff. Tidd*s Pract. K. B. 

There are, however, some actions of a transitory nature, wherein 
the V enue must be laid in the county where the facts which are the 
ground of the action were committed, and not elsewhere. Such are 
all actions upon penal statutes, stat. 21 Jac. I. c. 4. § 2. Actions upon 
the case, or trespass against justices of peace, mayors or bailiffs of 
cities or towns corporate* he ad -boroughs, portrcves, constables, 
tithingmen, churchwardens, Ifc. cr other persons acting 1 in their aid 
and assistance, or by their command, for any thing done in their 
official capacity. Stat. 3 J Jac. I. c. 12, § 5. Actions against any 
person or persons, for any thing done by an officer or officers of the 
excise or customs, or others acting in Ins or their aid, in execution, 
Or by reason of his or their office. See stats. 20 Geo 3- c, 70. § 34; 
24 Geo. 3, st> 2. c, 47, § 35. In these actions, the Venue must be laid 
in the county where <he tacts were committed, and not elsewhere. 
On the other hand, the Venue in a transitory action is, in some cases, 
altogether optional in the plaintiff; as where the action arises in Watts, 
or beyond the sea, or is brought upon a bond or other specially, pro- 
missory note, or bill of exchange; for Seandafum Magmttum, or a 
libel dispersed throughout the kingdom; against a carrier or lighter- 
man; for an escape or false return; and, in short, wherever the cause 
of action is not wholly and necessarily confined to a single county. In 
these cases, the Venue cannot be changed by the Court, but upon a 
special ground. Tidd's Pract. K. B. and the authorities there cited. 

On an information in the court of A'. B. at IP estminstrr^ for a libel, 
the publication whereof was alleged in Middlesex, the following was 
held sufficient evidence for the jury to find a publication in that county 
by the procurement of the defendant. The publisher of a public paper 
received an anonymous letter tendering certain political information 
in faith a Hairs, and requiring to know to whom his letters should be 
directed; to which an answer was returned in the paper: after which 
the publisher received two letters in the same hand- writing directed 
as mentioned, and having the Irish post mark on the envelopes; 
which two letters were proved to be in the hat id -writing of the 
defendant, the previous letter being destroyed. This was held a suffi- 
cient ground for the Court to have the letters read; the letters them- 
selves contained expressions of the writer indicative of hi* having 
sent them to the paper for the purpose of publication in Middlesex: 



336 



VENUE, 



and they were inserted in a number of the paper which was actually 
published in that county. R. v- Johnson* 

The Venue by bill is local or transitory, as by original. In heal 
actions, it must be laid in the county where the cause of action arose; 
in transitory action^ it may be laid in any county. The county in the 
margin will help, but not hurt. Hence, if there be no Venue laid in 
the body of the declaration, reference must be had to the margin; 
but where a proper Venue is laid in the body, the word in the mar- 
gin will not vitiate it. Tidtt't Pract. K. B. 3 Term Reft. 387. 

The law having settled the distinction between local and transitory 
actions, it seems that, towards the reign of Richard li. this distinction 
was hut little attended to; for a litigious plaintiff would frequently lay- 
bis action in a foreign county, at a great distance from where the 
cause of it arose, and by that means oblige the defendant to come 
with his witnesses into that county. To remedy which, it was or- 
dained by at at. 6 R> c. 2. " To the intent that writs of debt and 
accomntj and all other such actions be from henceforth taken in their 
counties, and directed to the sheriffs of the counties where the 
contracts of the same action did arise; that if from henceforth, in 
pleas upon the same writs, it shall be declared, that the contract 
thereof was made in another county than is contained in the original 
writ} that then incontinently the same writ shall be utterly abated." 
The design of this statute was to compel the suing out of all writs 
arising upon contract, in the very county where the contract was 
made; agreeably to a law of Men. I. c. 31: Gitb. C. P. 89. n. But the 
statute only prescribing that the count shall agree with the writ in 
the place where the contract was made, it did not effectually prevent 
the mischief: And therefore the stat. 4 H. 4. c. 18. directed all 
attortiics to be sworn, that they will make no suit in a foreign coun- 
ty; and there is an old rUe of court> which makes it highly penal for 
attornies to transgress this statute. R. Mich. 1 6S 4. 

Soon after the statue of Henry IV. a practice began of pleading, in 
abatement of the writ, the impropriety of its Venue even before the 
plaintiff had declared, At first, in the reign of Henry V. they exam- 
ined l lie phut; tiff, upon oath, as to the truth of his Venue. But, soon 
after, they began to allow the defendant to traverse the Venue, and to 
try the traverse by the country. This practice being subject to much 
delay, the Judges introduced thee present method of chunking the 
Venue upon motion, on the equity of the above statute-,; v.- inch, Lord 
ffoJi says, began in the lime of James I. 3 SalL. S70. The forms of 
the rule and affidavit are also stated by AVv/r*, as established in 2S 
Car. I. Sty. P. A'. 670. (ed, 1707.) 

It is now settled that* in transitory actions, the Venue may be 
changed upon motion, either by the plaintiff or defendant. The plain- 
tiff shall not directly filter his Venue after the essoign day of the 
next term after appearance; though he would pay costs, or give an 
imparlance. Yet he may in effect do it, by moving to amend; and 
that after the defendant has changed the Venue, or pleaded, and even 
after two terms have ehpsed from the delivery of the declaration. 
TM&s Pract. K. B. 

The defendant is, in general, all owed to change the Venue in ell 
transitory actions arising in a county different from thai where tht 
plain 1 ! iff has laid it; and he may even clmr.ge it from London to Mid- 
t/jeaex, or vice v?rsa. But the Venue cannot be changed in local 
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fccLiotis. And in transitory anions, where material evidence arises in 
two counties, the Venue may be laid in either. R. M* 10 Gw. 2. re£% 
2. (c). AtkI if it be laid in a, third county, the Court will not change 
it j For the plaintiff in such case cannot make the necessary affidavit, 
that tbu cause of action arose in a particular county, and not else- 
where. I 178. In order to change the Venue, therefore, it is 
indispensably necessary that the cause of action should be wholly 
confined to a single county; and therefore, where that is not the case, 
the Court will not change it. Thus, in an action of debt on bond or 
other specialty, the Court will not change the Venue, unless some 
special ground be laid; for debitum fcs* contractus sunt nutiius loci; and 
bonds and other specialties are bona notabi/i<i } wherever they happen 
to be* In analogy to which, it is now holden, agreeably to the practice 
6f the court of Common Pleas, that the Venue cannot be changed in 
an action upon a promissory note or bill of exchange; though this has 
been doubted; but the Venue may still be changed in an action upon 
a policy of insurance, not being by deed; or in any other action, the 
right of which is founded upon simple Contract. Tidd'x Pratt, K. B. 

In an action for Standalum Magnatum, the Court will never change 
the Venue; because a scandal raised of a peer of the realm is not con- 
fined to any particular county, but reflects on him through the whole 
kingdom; and he is a person of so great notoriety, that there is no 
necessity for obliging him to try his cause in the neighbourhood; 
though this was denied hi the case of Lord Sandwich v. Milter. So 
in an action for a libel, published in a newspaper in one county, and 
circulated in other counties, or contained in a letter written by the 
defendant in one county, and directed into another, the Court will not 
change the Venue; because the defendant cannot make the common 
affidavit, that the cause of action arose in a single county, and not 
elsewhere; And, for a similar reason, the Venue cannot he changed 
in an action against a carrier or lighterman, or for an escape, or false 
return. Tidd. But in action for a libel, the Court will change the 
Venue into a county in which it was buth written and published. 
And the distinction seems to be, between a libel which is dispersed 
through several counties* and a letter which is written in one county, 
and opened in another; on the former the Venue cannot be changed, 
on the latter it may. See 3 7'ertn Rr/s. 306. 652. 

Though the Court in general will not change the Venue, where 
it is laid in the proper county, yet they will change it, even then, 
upon a special ground. Thus, in debt on bond, where the Venue was 
laid ui London^ and the plaintiff's and defendant's witnesses lived in 
Lincoittx/rire, the Court changed it into the latter county. 1 Tetm 
Reft, 781; but see Id. 782: I Hits. 162, And, on the other hand, 
though the Court will in general change the Venue, where it is not 
hid in the proper county, yet if an impartial or satisfactory trial can- 
not be had there, they will not change it; as in an action for words 
spoken of a justice of the peace, by a candidate, upon the hustings, 
at a county election. Cawfi. 510, 

In covenant upon a lease, a view being proper to be had, the Venue 
was changed to the county where the premises lay, though most of 
i he plaintiff's witnesses resided in the county where the Venue was 
jaid. 8 East's Re/i, 268. 

So, where the Venue is not laid in the proper county, the privilege 
»f the plaintiff will, in some cases, prevent the Court from r.handus* 

Vol. VT 3 U 
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it. Thus* in an action bmugbi by a barrister, attorney, or other officer 
of the court, if the Venue be fcaid in Mfddltae&i the plaintiff suing as 
a privileged person, has a right to retain k there, on account of the 
S0pposed necessity oi'Jiis attendance on the court. But if the Venue 
be laid in any other ecu ray, as in London i or the plain till" sue as a 
common person, by origin.il or otherwise, or t-ti autre droit) as exe- 
cutor or administrator, or jointly with his wife or other persons, he 
has no such privilege. And where a hamster, attorney, or other 
officer of tlie court, is defendant, it teems that tie has not any privi- 
lege respecting the Vcmie. TidtFn Pract. A\ B.; and sec this Diet- 
title Privilege L 

When the cause of action arises in an RiigUth county, where the 
assises are rc^uLrlj holden twice a year,, it is a matter of course to 
change the Venue ir.to that county. Jt M. 1654. § 5, But where the 
cause ol action arises out of the realm, the Court will not change the 
Venue, he cause the action may as well he tried in the county where 
the Venue is laid, as in any other where the cause of actiou did not 
arise* And. in order to avoid delay, the Court will not change the 
Venue, except by consent, into a northern county, win- re there are 
no Lent assises in Michaelmas or Hilary Term; nor into Hull, CVm- 
trrbury, where the justices of jVjs* Prius seldom come; nor into 
the city of H'orccttt >■ or .-. <>■■[ - A' the county at large, because 

the assises lor the city and county at large are holden at the same 
place. 'Pidd, 

Where the cause of action arises in Jf r ah.^ and the Venue is laic! 
elsewhere, it cannot he changed, without consent, into the next ad- 
joining English county; because the defendant cannot make the com- 
mon affidavit, which is never dispensed with, that the cause of action 
arose in thai particular county, and not elsewhere- And it has been 
doubted, whether the Venue can be changed, otherwise than by con- 
sent, directly into Waics; inasmuch as no trial can be had there, but 
the issues (if any) must be tried in the next adjoining English 
county; and if the defendant let judgment go by default, it is doubtful * 
whether the Court can award a writ of inquiry, Tidd; and see .ytn(. 13 
Geo, 3, c. 51. I, 2. But see 6 Ea:,t\$ Reji. 3o5. The Venue, how- 
ever, has been frequently changed into the counties palatine; because 
the Court can send down the record there by Mittimus. And it has 
even been changed iuto the next adjoining countv- 12 Mod* 313. 
Tidd. 

By stat. 38 Geo, 3- c. 52, reciting, " that there exists in counties of 
cities, and of towns corporate* an exclusive right that all causes and 
offences amin;r wiihiti rbeir p,.ni--idar limits should be tried by a jury 
of persons residing within the limits of such cities and towns, which 
privilege has been found not to be conducive to the ends of justice;" 
it is enacted that in actions in any court of record at U rxtmiiixtn; and 
in indictments removed iuto the A". B. by Certiorari, and on informa- 
tions filed by the Attorney General, or by leave of the court of K. B. 
and on pleas or traverses to writs of Man dam us^ if ihe Venue be laid 
in the county of any city or tow n corporate in England* the Court 
may direct the issue to be tried by a jury of the county next adjoin- 
ing. § L Indictments for offences committed within any such county 
of a city, See. may be preferred to juries of next adjoining counly. § 2. 
Indictments, inquisitions, ife. found by a grand jury of any county of 
a ritv, fcsfc* may be ordered by the court of Oyer. See. (if requisite) to 
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be filed in the next adjoining county, and Offcndcrsrmay lie removed 
to the gaol thereof. § 3, 4, &c, but recognisance is to be given to pay 
extra costs, § \2, Yorkshire is to be considered us the next county to 
the town of ffutl, and Northumberland next to Newcastle. § 9, London^ 
Bristol, and Chatter arc wholly excepted out of the act: Exeter is 
also excepted In criminal eases, except where the indictment is re- 
moved by Certiorari into K. B. § iG« 

The motion for the defendant to change the Venue is a motion of 
course; and must formerly have been made within eight days after 
the declaration delivered, which y;is the time allowed by the rules ot 
the court for pleading-. And accordingly it is said, that if a declaration 
be delivered so early in term, that the defendant has eight days in 
that tern?) be cannot move to change the Venue the next term. But 
it is now settled that the defendant may move to change the Venue, 
at any time before plea pleaded. A'. Ml 1654. § 5. And he is even 
allowed to change it, after an order for time to plead, though upon 
the terms of pleading ibsuahly; but not after an order for time to 
plead, where the terms are to plead fesuably, and Lake short notice 
of trial, at the first or other sittings w ithin term, in London or Mid- 
dlesex ^ hecause a trial would by that means be lost. And the Venue 
cannot be changed, in any case, after plea pleaded; even though the 
defendant afterwards have leave to withdraw his ple&j and plead it 
de novo with a notice of set off. Tidd*s Prae. lint if the defendant 
plead, pending a rule nisi for -changing the Venue, the Court will 
allow him to change ib notwithstanding his plea. S Bosl W Pitt* 12. 

In order to change the Venue, the defendant must make a positive 
affidavit, that the plaintiff's cause of act ion (if any) arose in the co'unty 
of-'/, and not in the county of B. (where the Venue is laid,) or else- 
where out of the county of A* R. M. 10 &eo r 2. reg. (2) An affidavit 
was necessary, because if the motion succeeded, it was equivalent to 
a plea in abate in cut; and the form of the affidavit is always most 
strictly ad lie red to. Tidd's Pract, 

Where the came of action arose partly in Derbyshire and partly in 
Irt tumL the court of A", ft refused ic change the Venue from Loudon 
to Derbyshire, on affidavit that the cause of action arose in Derbyxhire, 
and h'l hmd, and not in Is ?'do.<>, nor elsewhere than in Derbyshire and 
Ireland. 4 East** Reft. 45>5. and see I New Jtefi. 110. And the court 
of C\ P. refused to discharge a rule for changing the Venue upon an 
affidavit thai the cause of action arose principally in Ireland. 2 AVw 
Pe/t. 39 7. 

As it would be hard to conclude the plaintiff by the single affidavit 
of the defendant, he is at liberty ttfaver that the cause of action arose 
in the county where the Venue fS laid, and to go to trial thereon at the 
same: time that the merits are tried, by undertaking to give material 
evidence arising in that county. And, upon such undertaking the Court 
will discharge the rule for changing the Venue (and this undertaking 
the court of K B. required even where the Venue had been changed 
by the defendant oil a false affidavit. 0 East's Wr/f.433.) This practice 
is equivalent to joining issue, before alluded to, that the cause of 
action arose in the first couuty: And if the plaintiff fail in proving it, 
he must be nonsuited at the trial; which has, in this case the same 
effect as quashing the w rit by a judgment on a plea in abatement, 
viz. f/uod eat trine die, and the plaintiff must begin again. 2 Sff/A\ 66y. 
Originally it was required, that the plain ti ff should give no evidence 
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at the trial but what arose in the county wherein the Venue was re- 
tained; and if he gave no such evidence) he must have been non- 
suited of course, but when it was laid down (more liberally) that th& 
plaintiff might lay his Venue in any county wherein part of the cause 
of action arose, he was then bound only to give some evidence* and 
not the whole, (dare a&guetm exidrntiain,') in the county where the 
Venue was hud; which continues to he the rule at this day. The 
evidence however must be material; and therefore it is not sufficient 
me rely to prove that the witnesses to the contract reside in the county 
where the Venue is laid. Tidd'x }*ract> K, H, But where a rule to 
change the Venue from Middlesex- to London was discharged, on the 
plain tiff's undertaking to give material evidence in Middtesroc^ the 
Court held* thai the undertaking was complied with, by proving a 
rule of court, obtained by the defendant in Middtrvex, for paying 
money into court; although that rule was obtained, after the rule for 
changing the Venue was discharged 2 T* Rrft. 275. 

It was formerly hoi den, that the plaint iff must move to discharge 
the rule for changing the Venue, before replication; and therefore that 
he came too late after issue was joined, and delivered to the defen- 
dant's agent But now, as the plaintiff may alter his Venue. l>y moving 
to amend, so, for avoiding circuity, he may move, to discharge the 
rule for changing the Venue, on undertaking to give material evidence 
in the county where it is laid, at any lime before the cause is tried; 
and it was accordingly discharged in 'one case* after the cause had 
been twice taken down for trial, Coiv/j 409; Hdtftt Praci. K> B. 

VERDEROR, Firidanua, from the Fr. Vvrdtur> \, e. Custom ~\'r- 
moriJ.'] An oificcr in the King's forest, whose office is properly to look 
to the vert, and see it well maintained; and he is sworn to keep the 
assises of the forest, and view* receive, and inrol the attachments, and 
presentments of trespasses of vert and venison, &c. Alajiwood-, /tar. I. 
p. 332. See title Fof&»k 

VERDICT. 

Vert&dictumj quAsi dictum Vehitatis.] The answer of a jury 
given to the court, concerning the matter of fact in any cause com- 
mitted to their trial; w herein every one of the twelve jurors must 
agree, or it cannot be a Verdict: and the jurors arc to try the fact, 
and the Judges to adjudge according to the law that arise th upon it, 
1 hist. 226. See title Juru ill, IV. 

On a general Verdict, the jury were liable to be attainted if they 
gave a false Verdict. To relieve them from this difficulty, it was 
enacted by We*tm. 2, (13 Edw. \.)c. 30. § 2. « That the justices 
of assise shall not compel the jurors to say precisely whether it be 
disseisin or not, so as they stale the truth of the fact, and pray the 
aid of the justices; but if they will say, of their own accord that it is 
disseisin, their Verdict shall be admitted at their own peril/' Upon 
this statute, it has become the practice for the jury, when they have 
any doubt as to the matter of Law, to find a Special Verdict, stating 
the tacts, and referring the Law arising thereon to the decision of the 
court. See title Juru III. 

In finding Special Verdicts, where the points are single and not 
complicated, and no special conclusion, the counsel, if required, are 
to subscribe the points in question, and agree to amend omissions or 
mistakes in the mesne conveyance, according to the truth, to bring 



VERDICT, 



341 



luc point in question to judgment. And unnecessary finding of deeds 
in kmc ztcrboy where the question rests not upon them, but are only 
derivation of title, ought to be spared; or they ought to be found 
shortly, according to the substance they bear in reference to the deed, 
as feoffment, lease, grant, We. It is also a general, rule, that, in a 
Special Verdict, the jury must find facts, and not merely the evidence 
of facts: And if in this, or any other particular, the Verdict be defec- 
tive, so that the Court are not able to give judgment thereon, they 
will amend it, if possible, by the notes of counsel, or even by an affi- 
davit of what was proved upon the trial; or, otherwise, they will 
supply the defect by awarding a Venire da Tidd*n Pratt, and 

the references there. 

If at the prayer of a plaintiff or defendant, a Special Verdict is 
ordered to be found, the party praying it is to prosecute the Special 
Verdict, that the matter in Law may be determined; and if either 
parly delay to join in drawing it up, and pay his part of the charges, 
or if the counsel for the defendant refuses to subscribe the Special 
Verdict, the party desiring it shall drasv it up and enter it cjc parte. 
Where the parties disagree! or the Special Verdict is drawn contrary 
to the notes agreed upon, the Court on motion will rectify it; and the 
Court may amend a Special Verdict, to bring the special matter into 
question, 2 JLiL stbr. 645, 6, 653 ► 

In all crises and all actions, the jury may give a General or -Special 
Verdict; and ihe Court is bound to receive it, if pertinent to the poitit 
in issue; and if the jury doubt, they may refer themselves to the 
Court, but are not bound so to do. 3 Sate. 373. 

A special case (Sec title Jury III,) has this advantage over A 
Special Verdict, that it is attended with much less cxpencc, and 
obtains a much speedier decision: the Poittea being staid in the hands 
of the officfei? at JWitf till the question is determined; and the 

Verdict is then entered for the plaintiff or defendant, as the case may 
happen. But as nothing appears upon the record, except the Genera! 
Verdict, the parties arc precluded hereby from the benefit of a u i ii 
of error, if dissatisfied with the judgment of the Court or Judge, in 
point of Law; which makes it a thing to be wished, that a method 
could be devised of either lessening the cxpencc of Special Verdi cls, 
or else of entering the case at length upon the Pmical 3 Comin, c. 23. 

Where there is a Special Verdict, the plaintiff's attorney generally 
gets its drawn from the minutes taken at the trial, and settled by hh 
counsel, who signs the draft. It is then delivered over to the opposite 
attorney, who gets his counsel to peruse and sign it; and when the 
Verdict is thus settled and signed, it is left with the clerk of A'ivt 
PriuA in a town cause, or with the associate in the country, whrs 
makes copies for each party. The whole proceedings arc then enter- 
ed, docketed, and filed of record; after which a condtium is moved 
for, a rule drawn up thereon with the clerk of the rules, the cause 
entered with the clerk of the papers, copies of the retold made and 
delivered to the judges, and counsel instructed and heard, in like 
manner as upon arguing a demurrer; only that a Special Verdic: 
must be set down in the paper for argument, within four days, and 
cannot be set down afterwards without leave of the Court. After 
judgment given, the prevailing party is immediately entitled to ta* 
fcis costs, and take out execution, without giving a four-day rule for 
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jud j^ment; but the other party may have a rule to be present at taxing 
costs. Tid<l\* Proct^ and see Sc/hn's Pratt. 

In a Special CW, as in a Special Verdict, the facts proved at the 
trial ought to be slated, and net merely the evidence of facts. It is 
usually dictated by the Court, and signed by the counsel, be lore the 
jury arc discharged; and if, in settling it, any difference arises aliout 
a fact, the opinion of the jury is taken, and the fact stated accordingly. 
For the argument of a special case, the same steps must he taken, as 
for thai of a Special Verdict, except that il is not entered of rccoid. 
Tidd's Pracf. When a special case is reserved, the Verdict ought 
always to be for the plaintiff; and the rule of Msi Pritts ought to be 
to the following effect: That if the Court should he of opinion for the 
defendant( then judgment of nonsuit should be entered; otherwise the 
defendant could have no remedy in case of the plaintiff's death. 
Barnes 460. St. I fan 1 s Pratt* 

If a Special Verdict, in a criminal case, do not sufficiently ascer- 
tain the fact, a Venire dc novo ought to issue. Skin. 667: JLd. Raijm, 
3 521; for a Special Verdict outfit not to be amended in criminal 
cases, Ld Raum. 141; unless there are unobjectionable minutes to 
amend it by. Sec Stra. 5 U. MIT: And in forgery, a Special Verdict 
has been amended where the fault was committed by the defendant. 
Stra. 844. If a Special Verdict find only part of thr matter in issue, 
or do not lake in the whole issue, or if the imperfection is such lhat 
judgment cannot be given, it is bad. J^d. Kaym. 1522; Cro, Jac. 3L 
But if there be several issues, and the jury heal urily some of them, 
the Court may give judgment. Sua. 845, For in a General Verdict 
on several counts, if any one of them is good, it is sufficient in 
criminal cases. -WX . 384: Doug. 7 oil. 

A juryman withdrawing from his fellows, or keeping them from 
giving their Verdict, without giving good reason for ii, shall be fined; 
but if he differ from them in judgment, he shall not. Duer b'S. Ji one 
of the jury that found a Verdict, were outlawed at the time of the 
V erdict, it is not good: And where a Verdict is given by thirteen 
jurors, it is said to be a void Verdict; because no attaint will lien 
2 IML 644. 650. If there be eleven jo t ors agreed, and but urn- dis~ 
senting, the Verdict shall not be taken, nor the refuser finedy tsto 
Though it is said, attUcutly, it was not necessary, that all the Twelve 
should agree in civil causes. 2 /laic's Hint. P. C\ '297. 

In capital cases, a Verdict must be actually given; and if the jury 
do not all agree upon it, they may be carried in carts after the judges, 
round the circuit, till they agree; and in such c:isc ihey may give 
their Verdict in another county. \ In&r* 227, 28 1 : \ Vtnt.Vl. If the 
Jury acquit a person of an indictment of felony against evidence, the 
Court, before the Verdict is recorded, may order them to go out 
again and reconsider the matter} but this hath been thought hard] 
and of late years is not so frequently practised as formerly. 2 Hawk. 
P. C. c. 47. §11. 

In case a jury acquits a man upon trial against full evidence, and 
being sent back to consider better of it, are peremptory in, and 
stand to their Verdict, the Court must take it, but may respite Judg- 
ment upon the acquittal: And here the King may h^ve an attains 
And if the jury will, by Verdict, convict a person against or without 
evidence, and against the opinion of the Court; they may reprieve 
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him before judgment, and certify for bis pardon. 3 Hate's Hint. P. C\ 
3)0, 

If the fact upon which the Court was to judge, be not found by the 
Verdict* anew Venire facia* maybe granted. I Eot.^br. 693. A 
Verdict being given where no issue is joined, there can be no judg- 
( mcnt upon itj but a repleader is to be had. Mod. Of. 4. And if a Ver- 
dict be ambiguous, insufficient, repugnant, imperfect, or uncertain, 
judgment shall not pass upon it. I Sound* 154, 155. See title Venire 
facia* dc J\'ovo r 

Verdicts must in all things directly answer the issue, or they will 
not be good; and if a Verdict finds only part of the issue, it may be 
ill for the whole. 3 Salt. 374, But there is a difference between ac- 
tions founded on a wrong, and on a contract; for where it is founded 
on a wrong, as on a trespass, or escape, tsV. it is maintainable, if any 
part of it is found: So in debt for rent, a less sum than demanded may 
be Found by the Verdict, because it may be apportioned; but where an 
action is founded on a contract, there it is entire, and otherwise* 2 
Cro. 3BO. If several persons arc indicted, or jointly charged in an in- 
formation, a Verdict may find some of the defendants guilty, and not 
others. And if the substance of an issue be found, or so much as will 
serve; the plaintiff's turn, although not directly according to the 
issue, the Verdict is good. 1 Lev. 142: Hob. 73: \ Mod. 4. Vv here only 
two are found guilty of a Riot, {which cannot be committed by less 
than three,) or only one found guilty of a conspiracy, (to which two 
at least are required,) they having in both cases been indicted with 
others, judgment shall be given against them, even though the others 
who were indicted do not come to trial, titra. 193. 122/. So where 
six were indicted for a riot, and two died before trial, two were ac- 
quitted, and two only found guilty, judgment was given: For they 
must have been found guilty with one or both of those who had not 
been tried, or it could not have been a not. Burr, 1262. 

If the jury find the issue and more, it is good for the issue, and void 
for the residue: And where a Jury tind a point in issue, and a super- 
fluous matter over and above, that shall not vitiate the Verdict. 2 Lev* 
253. Yet if a man brings an action of debt, and declares for 20/* and 
and the jury, upon rut debet pleaded] hnd that the defendant owed 
40/. this Verdict is ill; for the plaintiff cannot recover more than he 
demands; and in this case he may not recover what he demands, be- 
cause the Court cannot sever their judgment from the Verdict. 3 
Salk, 376. See title Debf. 

A Verdict found against a record, which is of a higher nature than 
any Verdict, is not goodr But where a Verdict may beany ways con- 
strued to make it good, it shall be so taken, and not to make it void. 
2 LiU. 644. 651. Upon a general issue, a Verdict which is contrary 
to another record, may be allowed; but not where the Verdict found 
is against the same record upon which it is given. Dyer, 300. A Ver- 
dict against the confession of the party, is void: But it has been held, 
that the Verdict may be good in the disjunctive, though it be not for- 
mal; but if it find a thing merely out of the issue, it is not good. Jenk. 
Cent, 257: Hob, 53, 54. Where the Jury begin with a direct Verdict, 
and end with special matter, Ifc, that shall make the Verdict: Also if 
they begin with any special matter and after make a general conclu- 
sion upon it, contrary to Law; the Judges will judge of the Verdict 
according to the special matter. H/b. 53, 
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No Verdict will make that good, which is not so by Law, of which 
the Court is to judge; judgment is to be given on Verdicts that stand 
witli Law j and what both parties have agreed in the pleading, must 
be admitted so to l>e 5 though the jury find it otherwise, it being a rule 
in Law. Hob. I 12: 2 Cro. 6/8: 2 Mod. 4> see title Jury. 

At Common Law, where any thing is omitted in the declaration, 
though it be matter of substance, if it be such as, without proving it 
at the trial, the plaintiff could not have had a Verdict, and there be a 
Verdict for the plaintiff, such omission shall not arrest the judgment. 
This rule, however, is tu be understood with some limitation; for, on 
locking into the cases, it appears to be, that where the plaintiff has 
stated his title, or ground of action, defectively, or inaccurately, (be- 
cause, to entitle him to recover all circumstances necessary, in form 
or substance, to complete tlic title so imperfectly stated, must be prov- 
ed at the trial,) it is a fair presumption, after a Verdict, that they 
were proved; but that, where the plaintiff totally omits to state hw 
title or cause of action, it need not be proved at the trial, and there- 
fore there is no room for presumption. And hence it is a general rule, 
that a Verdict will aid u title defectively set out, but not a defective 
title. Thus, where the grant of a reversion is stated, which can not 
take effect without attornment, that, bein^ a necessary ceremony , 
may be presumed to have been proved. But where, in an action 
against the indorser of a bill of exchange, the plaintiff did not allege 
a demand on, and refusal by the acceptor, when the bill became due, 
or that the defendant had notice of the acceptor's refusal, this omis- 
sion was held to be error, and not cured by the Verdict; For, in this 
case, it was not requisite for the plaintiff to prove, either the demand 
on the acceptor, or the notice to the defendant, because they were nei- 
ther laid in the declaration, nor were they circumstances necessary 
to any of the facts charged. Doug, 679. See TidcFs Pruct. 

Another rule at Common Law is, that surplusage will not vitiate 
after Verdict; utile fit-r inutile non vitiatur: And therefore, in Trover* 
if the plaintiff declare that on the 3d of March he was possessed of 
goods, which came to the defendant's hands; and that afterwaYds, tu 
wit, on the 1st of March he converted them to his own use: This \n 
cured after Verdict; for that he afterwards converted them is suffi- 
cient, and the is void. Cro. Jac. 428. Tidd's Pract* 

The statute of Jeofails helps, in certain cases, after Verdict; as it 
supposes the matter left out was s^iven in evidence, and that the Judge 
directed accordingly* S Mod. 292, See title Amendment. 

Where a Verdict is found for the plaintiff, and he will not enter it, 
the defendant may compel him to do it, on motion; or the defendant 
may enter it himself. 2 Lift. Alter a Verdict is returned into Court* 
f it cannot be altered, but if there be any misprision, it is to be sug- 
gested before: And a mistake of the clerk of the assises appearing to 
the Court, was ordered to be amended, Cro. liiiz. 112. 150. See title 
Amendment* 

The Court of C. P* refused to set aside a Verdict upon the affida- 
vit of a jurvman that it was decided by lot, 1 JYetv Pep. 325, 

VERECUXDIUM, Is specially used for injury done to any one. 
Sojnner of Gavelkind* fi&gtr 174. 

VERGE, or V1RGE, Ftrgata.} The compass o£ the King's Court 
which bounds the jurisdiction of the Lord Steward of the Household; 
and that seems to have been twelve miles about. Sfac. 13 P r 2. cttfi, 
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3: Brit eon f>8: F. W. B. 24. See tit. Palace; Mar&haUea* There is also 
a Verge of Land; which is an uncertain quantity directed by the cus- 
tom of the country, from 15 to 30 acres. See title Yard-Land, 28 Ed. 
1. The word Verge 1ms also another signification, oF a stick or rod, 
whereby one is admitted tenant to a copyhold estate. Old Mfc Br, 
\ 7, Sec title Cofiyhoid. 

VERGERS, I'irgatQrcsr] Are such as carry white wands before 
the Judges. Flvta^tih. 2. ca/i. 38* Otherwise called Portatorcs Virg&t 

VERONICA. It is a piece of an tic tit superstition, that as our Sa- 
viour was led towards the cross, the likeness of his face was formed 
on his handkerchief in a miraculous manner: This handkerchief is 
pretended to be still preserved in St, Peter's church at Rome, and 
called Veronica. Mat. Paris, anno \2\6,ftagc 5 U: Brom/i. 12 L, 

VERT, Fr. Verd) i. e. Firidis, otherwise called Green/me.'] In the 
forest law signifies every thing that bearcth a green leaf within a 
forest, that may cover a deer; but especially great and thick coverts. 
Of Vert there are divers kinds; some that bear fruit, which may serve 
for food, as chcstiut trees, service trees, nut trees, crab trees, &c. 
And for the shelter of the game, some are called Naut-boys y (high- 
wood,) serving both for food and browze; also for the defence of 
them, as oaks, beeches, &c. and for shelter and defence, such as 
ashes, poplars, maples, alder, £j*c, of Sub-boys, (underwood,) some 
are for browze and for food of the game; of bushes and other vegeta- 
bles, some are for food and shelter, as the hawthorn, black-thorn, cJr. 
And some for hiding and shelter, such as brakes, gorse, heath, &c+ 
But herbs and weeds, although they be green* our legal vert extend- 
eth not to them, 4 Inst. 327. 

Manwood divides Vert into Overt-vert and Nether-vert: The Overt- 
vert is that which the Law-hooks term haut-boys; and Nether-vert, 
what they call nub-boys; and into Special-vert, which is all trees 
growing within the forest that bear fruit to Iced deer: called special, 
because the destroying of it is more grievously punished than of any 
other Vert, Maniu. par. 2, jtuge 33. Vert is sometimes taken for that 
power which a man hath by the King's grant to cut green-wood in 
the forest. See title Forest* 

VERVISE, A kind of cloth* mentioned in staf. i R. 3. c. 8. 

VERY LORD AND VERY TENANT, Verua Domhm & Vents 
Tenens.] They that are immediate lord and tenant one to another. 
Broke. See Old JVat. Br.: and title Tenure, 

VEST, Vestire.J To invest with, to make possessor of, to place in 
possession, Plenam possessionem terns vel ftrad/i trade re y SBwmam 
dare, infeodare. Sfielman. 

VESTA, The Vest, Vesture, or crop on the ground. Hint. Croyl. 
ionthi.fi. 454. 

VESTED Estates; See titles Estate; Remainder; Vested Legacies, 
See Legacy* 

VESTRY; see tit. Churches III. 1. A place or room adjoining to 
a church, where the vestments of the minister are kept; also a meet- 
ing at such a place: Heretofore the bishop and priests sat together 
in Vestries, to consult of the affairs of the church; in resemblance of 
which amient custom, the ministers, church-wardens, and chief men 
of most parishes, do at this day make a parish Vestry: and in general, 
a person is chosen in every parish to act as Vestry clerk, whose t\u*j 
is to attend at all parish meetings, to draw up and copy all orders and 
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flther acts of Vestry, and to give cut copies thereof when necessary 
for which purpose he has the custody of all books and papers relating 
thereto. 

The Sunday before a vestry is to meet, public notice ought to be 
given either in the church after divine service is ended, or else at the 
church-door as the parishioners come out, both of the calling of the 
said meeting, and also of the time and place of the assembling of it; 
and it ought also to be declared for what business the said meeting is 
to be held, that no one may be surprised, but that all may have full 
time before to consider of the subject-matter of the meeting. It is 
also usual to toll one of the church-bells for half an hour preceding 
the time when the vcsLry is to assemble, in order to remind the 
parishioners of the appointed time. See 5 Mod. 66: La. 2 1 : Net!. 
&l! Lit. 263: Pofih. 137: 1 Mod. 194: 2 Vent. 167: Burn. EccL L. 

Every parishioner who is assessed to, and pays the church-rates, 
or scot and lot, is, of common right, entitled to be admitted into a 
general Vestry* and to give bis vote therein. Thus where Philli- 
broutij an inhabitant and parishioner, paying scot and lot in the par- 
ish of St Botolfih, Bi&hofisgatt* in London, was excluded from the 
Vestry-room of that parish by Rytand. the church-warden, he brought 
his action tor this injury, and, on a demurrer, to the declaration, it 
was insisted that Vestries are voluntary meetings only, and therefore 
the exclusion was neither an injury or damage to Phillibroun; but 
that, admitting the shutting of the door against him s and keeping him 
out was a damage, yet it was no more than a public damage, for which 
no action would lit:. But on the other side, it was contended that every 
inhabitant has a right to be present at such meetings, and give his 
vote: And the Court made no difficulty but that such an action was 
maintainable; but they gave judgment for the defendant, because it 
was not stated in the declaration that the parishioners had a right to 
hold their Vestry in this room; for that in an action of this nature, 
the plaintiff must first shew a right in the thing claimed, and then a 
disturbance in the enjoyment of it- 2 Ld. Raym. 1388; I Stra. 624; 
S Mod. 52. 351. 

The rector, vicar, or curate also have a right to be admitted into 
the Vestiy, and to vote upon the question therein propounded, al- 
though not assessed to the church rates. 

So also, all out-dwellers, occupying land in the parish, have a right 
to vote in the Vestry as well as the inhabitants, Bum. Eccl. L. 

When the parishioners, thus qualified, are assembled at the time 
and place appointed, those who are present include all those who are 
absent, and the voles of the major part of those present bind all the 
rest. Vent. 367, 

The persons assembled at a Vestiy being all upon an equal foot- 
ing, the power of adjourning it does not reside singly in the minister, 
or in any other person as chairman, nor in the church-wardens, but 
in the whole assembly; for inter fares non f*r fiofeAtani and therefore 
the adjournment, as well as every other act of the Vestry, must be 
decided by the majority of votes. 2 Swttt, 1045. 

To prevent disputes, it may be convenient that every Vestry ad 
be entered in the parish books of accounts, and that every mat.V 
hand consenting, he set thereto. Burn. Eccl. 

Select Vestries — In large and populous parishes, especially v 
and about the metropolis, a custom, has cbtahv d o r yearly ch^osim* 
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detect number of the chief and most respectable pamhiooers to repre- 
sent and manage the concerns of the parish fur that year; and this 
has been hekl to be a good and reasonable custom. 2 P. Wtn$. 3: 
Lut7i\ 102 7: Burn. Ecci L. 

It seems also to have been held a good and reasonable custom to 
choose a certain number of parishioners as a Select Vestry; and that 
as often as any one of the members die, the rest shall choose one 
other fit and able parishioner of the same parish to fill op the vacancy 
of him so deceased; but this can only be supported upon the basis of 
prescription, and constant immemorial usage. 

The custom, however, differing in (Hffereut parishes as to the elec- 
tion, government, and proceedings of Select Vestries, it is enacted 
by the stat, 10 Ann. c. 1 1. § 20, for building fifty new churches in or 
near London and Westminster^ that the commissioners shall appoint 
a convenient number of sufficient inhabitants to be Vestry -men, and 
From time to time, upon the death, removal, or other voidancc of any 
such Vestry-man, the rest* or majority of them, may choose another. 

In several local and personal acts, the legislature has described the 
persons of whom a Select Vestry shall respectively consist, Thus, in 
S/titiie^eids, by ttat. 2 Geo. 2 + c, 10. the rector, church -wardens, 
overseers, and all other persons who have served or fined for those 
offices, shall, so long as they continue householders within the parish, 
and pay the poor-rate, be Vestry-men of the said parish for the time 
being, and have the management of the affairs of the parish. — -So 
also, in the parish of U'efifting 7 -Stt/tneij, by mat, 2 Geo. 2. c. 30, the 
rector, churchwardens, overseers, and all other persons who shall 
pay two shillings a month, or more, towards the relief of the poor, 
and no other, shall be Vestry-men of the said parish. So also in seve- 
Tal more modern acts for the relief and management of the Poor. 

A Vestry was called to consider about building a work-house, 
'flrhere it was agreed to, and to borrow money for that purpose: And 
that whoever should be bound for it, should be indemnified by the 
parish. This order was confirmed by another, and both signed by 
the vicar and several of the inhabitants. oOOL being the sum agreed 
upon, was borrowed of A. to whom JS, gave bond tor it. An order of 
Vestry was made for raising the money, but, upon appeal to the 
Quarter Sessions by some new parishioners, was quashed. It. was 
sued on the bond, and paid the money, and then brought a bill for re- 
lief. And the Master of the Rolls decreed him his principal, interest, 
and costs at law, and in chancery; and that the defendants the vicar., 
churchwardens, and overseers of the poor, call a Vestry to make a 
rate for payment; and if the inhabitants refuse payment," the plaintiff 
to bo at liberty to apply to the court: And said that he did not ^ee 
why the Court might not as well compel those w ho arc not parties to 
pay the rate, as order tenants, though net parties, to pay the rates; ^nd 
because the defendants had put in a fair answer, their costs w r ere de- 
creed to be raised by the same rate; but *said» that if those who had 
appealed to the Quarter Sessions had been before the court, they 
should have paid all the costs. 2 P. Wma. 332. See 21 Vhi. ASt: fx, 
448. 

VESTURA, Vesture: A crop of ^rass or corn: An allowance of 
some set portion of the products of the earth? us corn, grass* w r ood s 
ts'c. for part of the salary ov wages to sorne officer, servant or labour- 
er, for their livery or vest. So Foresters had a certain allowance «f 
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limber and under wood yearly out of the forest for their own use 
Faroe h. Antiq. fu 620. 

VESTURE, A Garment; metaphorically applied in law to a pos- 
session or seisin, Stat, Westm. 1. e* 5. Vesture of an acre of land is 
the profit of it; tk It shall be inquired how much the Vesture of an 
acre of ground is worth, and how much the land," Wt, 4 Ed. 1: 14 
Ed. 3. By grant of Ventura terrx^ the soil will pass; and the Vesture 
bcinir the profit of land, it is generally all one to have that, as the land 
itscli. I Vent. 393: 2 Roll. Abr. 2 + 

VETITUM NAMIUM. Sec Namiwn Vetitum; Re/deviti; With- 
ernam. * 

VIA MILITARIS, A HiglWay, Bract. I. 4> c. 16. par. 7: Finn* 
Lib. A. c. 6. /tar. 3. 

VIAL SER VITUS, The right of road over another's ground; or ra- 
th cr t he tenure (in Scotland) by which such right accrues against the 
possessor of land. This may be for a foot road, u horse road or a car- 
riage road, and must he established either by prescription or by grant 
followed by posse ssiom BtlFs Scotch Diet* 

LTFINGI, The Kings of the East Angles were so termed, from 
King who lived in the year 578* Matt. West. 

VIA REG I A, The Highway pi common road, called the King's 
way, because authorized by him, and under his protection: It is also 
denominated Via Miiitaris. Erg. Hen. 1. c. SO: Bract, lib* 4, See tit- 
Highway. 

VICAR, Vtcoriutf t/uasi vice fungens Rcetori&.~\ The priest of 
every parish is called Rector, unless the predial tithes are appropri* 
uied, and then he is styled Vicar; and when rectories are appropria- 
ted, Vicars are to supply the rector's places. See title Parson 1. 
Where the Vicar is endowed, and comes in by institution and in- 
duction, he hath curam aninuxrum uctualifcr; and is not to be removed 
at the pleasure of the rector, who in this case hath only curam uni- 
marum haMtitatiter } but where the Vicar is not endowed, nor comes 
in by institution and induction, the rector hath curam am marum act it - 
atiter, and may remove the Vicar. 1 Vent. 1 5: 3 Saik. 378. 

Upon endowment, the Vicar hath an equal) though nut so great an 
interest in the church as a rector; the freehold of the church, church- 
yard, and glebe is in him; and as he hath the freehold of the glebe, 
he may prescribe to have all the tithes in the parish, except those of 
com, ts'c. Many Vicars have a good part of the great tithes; and 
some benefices, that were Formerly severed by impropriation) have, by- 
being united, had all the glebe and tithes given to the Vicars; Jiul 
tithes can ne other way belong to the Vicar than by gift, composition, 
or prescription; for all tithes deju re appertain to the parson; and yet 
gener ally Vicars arc endowed with glebe and tithes, especially small 
tithes, &c. If a Vicar be endowed Di smal! tithes by prescription, and 
nficnvards land, v. hich had been arable time out of mind, is altered, 
and there are growing small tithes thereon, the Vicar shall have 
them; for his endowment goes to such tithes, in any place within the 
parish, do. Etii. 467: Hob. 39. But where the Vicar is endowed out 
of the parsonage, he shall not have tithes of the parson's glebe, or ot 
land that was part thereof at the time of the endowment, but now se- 
vered from it: Yet it seems to be otherwise, if the glebe lands are in 
the hands of the parson's lessee. Cro. isAr, 479: Mailbr. Q. Itr.pcd. ; 
See title Tithes. 
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VICARAGE, Vkaria t ~] Of places did originally belong to the par- 
sonage or rectory, being derived out of it: TUe rector of common right 
is patron of the Vicarage; but it may be settled otherwise; for if he 
makes a lease of his parsonage, the patronage of the Vicarage passes 
as incident to it, 2 Roll. Abr* 59. And if a Vicarage become void dur- 
ing the vacancy of the parsonage, the patron of the parsonage shall 
present to such Vicarage. 19 Edto. 2. 41. If the profits of the par- 
sonage or Vicarage fail into decay, that either of them by itself is not 
sufficient to maintain a parson and vicar, they ought again to be re- 
united; Also, if the Vicaragrr be not sufficient to maintain a Vicar, the 
bishop may compel the rector to augment the Vicarage. 2 Roil. 337: 
Pars, Counse/l. 195, I9<5? Stiff, 29 Car. 2. c 8. Upon the appropria- 
tion of a church, and endowment of a Vicar out of the same, the par- 
sonage and Vicarage are two distinct ecclesiastical benefices: and it 
hath been held, that where there is a parsonage and Vicarage endow- 
ed, that the bishop in the vacation may dissolve the Vicarage; but if 
the parsonage be impropriated, he cannot do it; for on a dissolution 
the cure must revert, which it cannot, into lay-hands. 2 Cro. 5 18: 
Palm. <2\9. 

For the most part, Vicarages were endowed upon appropriations; 
but sometimes Vicarages have been endowed without any appropria- 
tion of Lhe Parsonage. 

The parson, patron, and ordinary'! may create a Vicarage, and en- 
dow it: And in time of vacancy of the church, the patron and ordinary 
may tlu it: but the ordinary alone cannot create a Vicarage, without 
the patron's assent. 1 7 Ediv. 3.51: Cro. Jac, 5 16, Where there is a 
Vicarage and parsonage, and both are vacant, and in one person's pa- 
tronage; if he presents his clerk as parson, who is thereupon induct- 
ed, this shall unite the parsonage and Vicarage again. II //- 6. 32. 
Vicarage, or not, is to be tried in the spiritual court, because it could 
not begin to be created but by the ordinary. 3 8at&. 378. See further, 
titles sJfi/irofiriationi Parson; and I Comm. c* 11. n. 21, 

VICARAGE TEINDS, arc small tcinds of lambs, wool, eggs, 
due to the Vicar, who serves the cure. Scotch Diet, see Tithes* 
VICARIAL TITHES. Privy or small Tithes. See mle Tithes, 
VICAR IO deliberandi) Occuniouc cujuxdam RecognitiortiSy &ic. An 
antient writ for a spiritual person imprisoned, upon forfeiture of a 
recognizance, &c< mentioned in Reg* Qrig, 147. 

VICE-ADMIRAL, An under Admiral at sea; or Admiral on the 
coasts, cfc* Sec title -IdmiraL 

Vice- Admiralty Courts; Sec title Admiral. 
Vice-Chambehcain, A great officer next under the Lord Cham- 
berlain; who, in his absence, hath the rule and control of all officers 
appertaining to thac part of His Majesty's Household, which is called 
the Chamber above Stairs. Stat. 13 R, 2. 

Vice-Constarle ok England, An officer whose office is set forth 
in Put. 22 £d&< 4, See title Constable. 

Vice -Consul, The same as Vicecomcs^ or Sheriff Etg. Ed* Cot>f r 
c. 12. 

Vlcfc-DoMixuS, The same with Vicecomes. Ltg. Hat* Lc. 7: Sri- 
den's Tit. Hon* par. 2: IngulfihuB. 

Vice-Dominus liFiscori, TJifr Vicar-general, or commissary of a 
bishop. Mount. 

Vice-Gere xt, A deputy or lieutenant. Stat. 31 Ihn, 3, r, lo. 
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ViCK-MARSHjtL, Is mentioned with Vice -Con stable mPrtjnn's jfrtfa 
mad. on 4 Inst. 71. 

Vice-Roy, Pro /tor.] The King's Lord Lieutenant over a king- 
dom > as Ireland. 

Vicfc>TR k asureRj an officer under the Lord Treasurer in the 
reign of He nrtj VI I. See Under-Treasurer of England. 

VICINAGE, Fr. Voisinage^ Vkine.tum^\ Neighbourhood or near 
dwelling. Magn. Chart, c. 1 4. See title FrtiMf;— As to common by- 
reason of Vicinage, see title Common. 

VICIOUS INTROMISSION, is when any one meddles v illi tlte 
moveables of the deceased without confirmation, (or probate) of his 
will, or other probable title, 'Scotch Diet. 

VIC1S i:T VENELLIS MUNDANDIS, An amient writ against 
a mayor or baiiiiY of a town, &c. for the clean keeping of their streets, 
Reg .Grig* 267. 

VICOUNT, or VISCOUNT, Vicecome*,] Signifies as much as 
sheriff* Between which two words, there seems to be no other differ- 
ence, but that the one comes from the Normans, the other from our 
ancestors the Saxons; of which, see Hhtrrijf. Viscount also signifies a 
degree of nobility next to an earl, which Camden, {Briton page 170,) 
says, is an old name of officer, but a new one of dignity, never heard 
of amongst us, till Hmry VI, who, in his eighteenth year in parlia- 
ment, created John Lord Beaumont, Viscount Beaumont; but far more 
antient in other countries. See Sctden's Tit. Hon. 76 1; and this Dic- 
tionary, title Peers of the Realm, I. 

Vi counties, or VicoNTiaL, An an adjective, from Viscount, and 
signifieth any thing that Liclongcth to the sheriff; as, Writs Viconliel 
are such writs as are triable in the county or sheriff's court; of which 
kind (here are clivers writs of nusance, tfc. mentioned by Pitzherbcrt. 
Old Wat. Brcv. 109; F. M B. 184. 

Viconiiels are certain farms, for which the sheriff pays a rent to 
the King, and he makes what profit he can of them, Vicontiel rents 
usually come under the title of firm a tomitatusi of these the sheriff 
hath a particular roll given in to him, which he delivers back with 
Ids accounts. See slats. 34 35 H. 8. c. 16; 2 W 3 Pd* 6. c. 4: 22 
Car. 2.c. 6. this Diet, title Sherijf; and Bale's Sheriff s Ac. 40, 

Vicoustiel Jurisdiction, That jurisdiction which belongs to 
the officers of a county; as to 5 he riffs, coroners, escheators, ttfe. 

VICTUALS, VietusT^ Sustenance, things necessary to live by, as 
meat and provisions. Victuallers arc those that sell Victuals; and we 
call now all common alehouse-keepers by the name of Victuallers- 
Victuallers shall sell their Victuals at reasonable prices, or forfeit 
double value: Victuallers, fishmongers, poulterers, &c. coming with 
their Victuals to London, shall he under the governance of the LofS 
Mayor and Aldermen; and sell their victuals at prices appointed by 
justices, ifc. See xtais. 23 Pd~y. 3. c. 6: 31 PA'. 3, c. 10: 7 R.%. c. 1 1: 
13 R. 2. si. l, c. 8, No person during the time that he is a Mayor, 
or in office in any town, shall sell victual*;, on pain of forfeiture, ijfc . 
But if a Victualler be chosen Mayor, whereby he is to keep the as- 
sise by statute, two discreet persons of the same place , who are not 
Victuallers, ore to be sworn to av.slsc bread, wine and Victuals, dur- 
ing the time that he- is hi cTjce; and then, after the price assessed by 
such persons, it shall be lawful for the Mayor to sell Victuals, ^r. 
Stat, (r R. 2. c. it 3 Hen. 3. <\ 8^— If any one offend gainst these sta- 
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lutes, the party grieved may sue a writ directed to the justices of 
assise commanding them to send for the parties, and to do right; or 
an attachment may be had against the mayor, officer, f£p. to appear 
in /?. In some manors they choose yearly two surveyors of 
Victuals, to see that no unwholesome Victuals be sold* and destroy 
such as are corrupt 1 Mod. 202. The rates of Victuals in all places, 
except corporations, shall be assessed by the King's justices, bV, by 
proclamation. Victuals are xiot to be transported. Stut. 25 fifi £. c. 2. 
These antient acts seem now totally disregarded, though the provi- 
sions in some of them are not unworthy attention. See further, titles 
Forestalling; Monojioty; Rtrgraiing; Mrvigati'jn AcU t &c. 

VI DA ME; See favasors; Vice-Dominus, 

VIDELICET; Sec Seiiicet. 

VIDUITATIS PRQFESSIO, The making a solemn profession to 
live a sole and chaste widow; which was heretofore a custom in Kng- 
land. Dudg. Wariuichxh. 313. 654* 

VIDIMUS; See Iwwtescimw, 

VI ET ARM IS, With force and arms. Words used in indict- 
ments, &c. to express the charge of a forcible and violent committing 
any crime or trespass. Where the omission of Vi et Armi/t, Stc« is 
helped in indictments, sec niat. 4^5 Ann. c, 16; and this Dictiona* 
ry title Indictment. 

VIEW, Fr + Feue s i. c. I'isus.'] Originally, where a real action was 
brought, and the tenant did not know certainly what was in demand, 
he might pray that the Jury might view it- firitton, c. 45: F. A". B. 
178. 

The View was for the jury to sec the land or thing claimed, and in 
controversy: Formerly, a View was not granted in personal actions: 
and see stat. 13 E. 1. c. 48. which restrains U in certain real actions. 
At present, in actions of Waste, Trespass guare ciausum fregit^ 
Ejectment, and other actions where a View appears to the Court to 
be proper and necessary, that the jurors, whether common or spe- 
cial, who are to try the issues, may, for the better understanding of 
the evidence, have the View of messuages, lands, or place in ques- 
tion, the Court is authorised by ttat, 4^5 Ann. c. 16, § 3. « to order 
special writs of di-atringan or habeas cor/iora to issiic> by which the 
sheriff, or other officer to whom they arc directed, shall be command- 
ed to have six out of the first twelve of the jurors named in such 
writs, or some greater number of them, at the place in question, some 
convenient time before the trial) who then and there shall have the 
matters in question shewn to them, by two persons in the said writs 
named, to be appointed by the Court, and the said sheriff or other 
officer, who is to execute the said writs, shall, by a special return 
upon the same, certify that the View hath been hud, according to the 
command of the said writs." And, by 3 Geo. 2, c. 25, § 14. 

** where a View shall be allowed in any cause, in such Case six of the 
jurors named in such panel, or more (who shall be mutually consent- 
ed to by the parties, or their agents on both sides, or, if they cannot 
agree, shall be named by the proper officer of the respective courts 
of king's bench, 'tfc. for the causes in their respective courts, or, if 
need be, by a judge of the respective courts where the cause is de- 
pending, or by the judge or judges before whom the cause shall be 
brought on to trial respectively,) shall have the View, and shall he 
first sworn, or such of them as appear, upon the jur\ to tr y the said 
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cause, before any chawing, as directed by the act; and so many only 
shall be drawn, to be 3 tided to the Viewers who appear, as shitll, after 
all defaulters and challenges allowed, make up the number of twelve, 
to be sworn for the trial of such cause." Sec title Jui-y. 

Before the *ra£* 4 £3* 5 Ann, c. 16. there could be no View, till after 
the cause had been brought on to trial; when, if the Court saw the 
question involved in any obscurity, which might be cleared up by a 
View, the cause, was put off, that the jurors might have a View be- 
fore it came on again* Upon this statute, it had become the practice 
to grant a View of course upon the motion of either parly: and a no- 
tion having prevailed, that six of the first twelve, upon the pane!, 
must attend upon the View, and that if they did not appear at the 
trial, the cause must be put oft", Lord Mansfield, and the rest of the 
judges, thought it their duty to interfere, and to take care that their 
ordering a View should not obstruct the course of justice, and pre- 
vent the cause from being tried; for they were all clearly of opinion 
that the act of parliament meant that a View should not be granted, 
unless the Court were satished that it was proper and necessary; and 
they thought it better, that a cause should be tried upon a View had 
by any six, or by fewer than six, or even without any View at all, than 
that the trial should be delayed for a great length of time. Accor- 
dingly they resolved, not to order a View any more, without a full 
examination into the propriety and necessity of it, unless the party 
applying would come into such terms, as might prevent an unfair use 
being made of it. Agreeably to this resolution, they required a con- 
sent, which has ever since been made a part of the rule, that in case 
no View be had, or if a View be had by any of the jurors, though not 
six of the first twelve, yet the trial shall proceed, and no objection 
be made on either side, on account thereof, or for want of a proper 
return to the writ, I £urr.%5$< 7. 

In actions of waste, and trespass (j iiare clausum J regit ', the necessity 
for a View appearing on the face of the pleadings, the motion for it 
is a motion of course, requiring only counsel's signature; upon 
which a rule of court is drawn up in the term-time, or a judge's or- 
der in vacation. But, in other cases, a special application must be 
made for the rule or order, to the Court or a judge, upon an affidavit 
of the ci renin stances; and it is always made a part of the rule or or- 
der, that the expenses of taking the View shall be equally borne by 
both parties, and that no evidence shall be given on either side, at 
the time of taking thereof. Before the rule or order is drawn up, an 
application should be made to the opposite attorney, for the name of 
his shewer; and the names of both showers must be inserted in the 
rule or order, and also in the writ, with the time and place of meet- 
ing for proceeding on the View* The rule or order being drawn up, 
a cony of it must be served on the opposite attorney, and the origin id 
h it with the sheriff, together w ith the names of the jurors, if special, 
and he will summon them; if common* he W H1 summon such as he 
thinks proper. Tidd*s Pracc: Im/iey*s Pract, £c see title Vtnue, 

Where in action of waste, several places are assigned, and the jury 
bath not the View of some of them, they may find no waste done in 
ilmt p.U L v -t\\i 'i they did not view: In waste for wasting of wood, if 
the jury view the wood without entering into it, it is good; also waste 
being assigned in every room of an house, the View of an house, 
generally? is sufficient- 1 Leon. 239. 267\ Ifarcntor common isd< - 



VIL 



353 



uianded, the land out of which it issues must be put in View. I Leon. 
56. And if a View be denied, where it ought to be granted, or granted 
where it ought not to be, &c. it is error. 2 So a View may- 

be on indictment for a nusancc. Sec Mi&once. 

View of Kkank-plkdoe, Sec title Frank -Pledge. 

VIGIL, Vigitia,~\ The ere, or next day he tore any solemn least; 
because then Christians were wont to watch, fast, and pray in their 
churches. Stat. 2^3 lid. 6, r. i<J. 

VI LAIC A REMOV 15 NT) A, A writ that lies where two parsons 
contend for a church, and one of them enters into it with a great 
number of laymen, and holds out the other vf «■/ armia; th tin he that 
is hoiden out shall have this writ directed 10 the sheriff, that he re- 
move the force: Bui the sheriff ougfit not to remove the incumbent 
out or the church, whether he is there by right or wrong, but only 
the force. F. JST. B. 54: 3 Inst. 161: and sec siat. 15 J5f. 2. c. 2. The 
writ fH laha remwenda ought not to be granted, until the bishop of 
the diocese where such church is, hath certified into the chancery 
such resisting and force, though it is said in the JVVw *Yaiuru 
Brevwm, it lieth upon a surmise made by the incumbent, or by him 
that is grieved, without any such certificate of the bishop. .Veto JVat. 
Er'ev, 121, A restitution was awarded to one who was put out of pos- 
session by the sheriff upon a Vi taica remo-uenda, CtO. KHz. 466: 
5 Mod, 443. 

VILL, or V1LLAGK, l r illu.~\ Is sometimes taken for a manor, 
and sometimes for a parish, or part of it: But a Vill is most com- 
monly the out-part of a parish, consisting of a few houses, as it were 
separate from it. Villa est ex filttribus mansioiiibuSy vicjnata, et coltata 
foe filmidus vicimx. 1 Jmt. 115. Fletu mentions the difference between 
a mansion, a Village, and a manor, viz, a mansion may be of one or 
more houses, but it must be but one dwelling-place, and none near it; 
for, if other houses are contiguous, it is a Village; and a manor may 
consist of several Villages, or one alone, Fleta t lib, 6. r. 21. Accor- 
ding to FoTtescue^ the boundaries of Villages are not by houses or 
streets; but by a circuit of ground, within which there may be ham- 
lets, woods, and waste ground, Porissc. dt> L< L. sing, c. 24* 
The word ZWji, or VUl, is now, by the alteration of times and lan- 
guage, become a general term, comprehending under it the several 
species of cities, boroughs, and common towns. 1 Comm. Introd. § 4, 

When a place is named generally, in legal proceedings, it is in- 
tended to be a Vill, because, as to civil purposes, the kingdom was 
first divided into V ills; and it is never intended a parish, that being 
an ecclesiastical division of the kingdom to spiritual purposes, though* 
in many cases the Law takes notice of parishes as to civil purposes. 
I Mod. 250, If no Vill, &e. is alleged, where a messuage and lands 
lie, no trial can be had concerning it: But some counties in the nonh 
of Fngland^ and in Walts, have no Vills but parishes. Jaik. Cent. 33, 
328. A Vill and a parish by intendment shall be all one; and in pro- 
cess of appeal, a parish may be intended a Vill. Cro. Jac. 263: 3 Saik. 
380. If a venue be laid in Gray's i>m, which is no parish or Vill, the 
defendant must plead there is no such Vill as Grax/s or it shall 
be intended a Vill after verdict, &c. 3 Satk. 38 1 . Two houses in an 
extraparochial phicc are not enough to denominate a VilL 2 Strq. 
1004. ion. See titles Poor I. I; Cittjj Town. 

VILLA REGIA, A title given to those country villages where the 

Vol. VI. 2 Y 
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Kings of England had a royal seat, and held the manor in their own 
demesne, having there commonly a free chapel, not subject to eccle- 
siastical jurisdiction. Parach. shi/if/. 53. 

VILLAIN, VILLEIN, t'ittamis, Fr. P?&in,L e. Pffls.'] A man of 
base or servile condition, a bondman or servant. Of these bondmen 
or Villains there were, two sorts in England} one termed a Villain in 
tin ins, who was immediately bound to the person of the lord, and his 
heirs; the other, a Villain Regardant to a manor, bring bound to his 
lord as a member belonging and annexed to a manor, whereof the 
lord was owner. And he was properly a pure Villain, of whom the 
lord took redemption to marry his daughter, and to make him free; 
and whom the lord might put out of his Jands and tenements, goods 
and chattels, at his will, and chastise, but not maim him: For if he 
iruimcd his Villain, he might have appeal of Maihem against the 
lord; as he could bring appeal of the death of an ancestor against his- 
lord, or appeal of rape done to his wife. Bract, lib. L, r. 6: Old Aaf, 
Br. 8: Ternvt de Ley. 

Some were Villains by title or prescription, that is to say, that all 
their blood had been Vilnius Regardant to the manor of the lord time 
out of mind: And some were made Villains by their confession in a 
court of record, &c. Though the lord might make a manumission to 
his Villain, and thereby infranchise him: And if the Villain brought 
any action against his lord, other than au appeal of Maihem, Esfif. and 
the lord, without protestation, made answer to it; by this the Villain 
was made free. Terms de Xry, 5 76. 

Villain estate was contradistinguished to free estate, by the siat, 
8 Hen. 6. e. II. The Villains were such as dwelt hi villages, and of 
that servile condition, that they were usually sold with the farm to 
which they respectively belonged; so that they were a kind of slaves; 
and used as such: Villetiage, or bondage, it is said, had beginning 
among the Hebrews. Terms de Ley, 455. 

Villenagf, cometh of Villain, and w as a base tenure of lands or 
tenements, whereby the tenant was bound to do all such services as 
the lord commanded; or were fit for a Villain to perform: The divi-» 
sion of Villenage, by Bractont was into fturum Villenagium a. quo 
ftra'afaiiir &>-rv?iium inccrtum if indt 7efjnt natum, £3* Villenagium soca- 
giumj which was to ears y the lord's dung into his fields, to plough 
his ground at certain days, sow and reap his corn, t5"c; and even to 
empty his pke.-,: as the inhabitants of some places were bound to do, 
though afrcrwaeds turned into a rent, and that villanous service ex- 
cused. Every one that held in Villenage was not a Villain or bond- 
man; for tenure hi Villenage could make no freeman a Villain unless 
it were continued time out of mind; nor could free land make a Vil- 
lain free. Bract. I. % c. 8. See further, this Dictionary, title Tenures 
lit. I; 13; Vtfltnugc; and 2 Comm. e, 5, 

The slavery of this custom hath been long ago taken off; for we 
hare hardly heard of any case in Villenage since Crouchc'x case in 
Ditrr'x R*p. There arc not properly any Villains now; and the title 
and tenure of Villenage are abolished by the stat. 12 Car. 2. c. 24. 

V ILL AM IS KEG IS SUBTRACT IS REDUCEND1S, A writ 
that lay for the bringing back of the King's bondmen, that had been 
carried awav by others out of his manors, whereto they belonged 
Ktg. Grig. B7. 

VILLANOUS Judgment, Viilanum Judicium.'] Is that which 
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casts the reproach of Villany and shame upon him against whom il is 
given, as a conspirator, &c* And the judgment in sud* a c^sc shall 
be like the untient judgment in attaint, viz. That the offender shall 
not be ot any credit afterwards; nor shall it be lawful for him to ap- 
proach the King's court; and his hinds and floods shall be seized into 
the King's hands, his tiees rooted up, and body imprisoned, ttft* 
Stmmdf. P, C. 157: Lamb. Eiren. 63. The better opinion is, that the 
Villanous judgment is now by disuse become obsolete, not having 
been pronounced for some a^es: though the punishment at this day 
appointed for perjury may partake of the name of ViJlunous judg- 
ment, as it hath somewhat more in it than corporal or pecuniary 
pain, i, e. the discrediting the testimony of the offender for ever* See 
4 Comm. c, 10- /i. 136> 

VILLEIN FLEECES, Bad Fleeces of wool, shorn From scabbed 
sheep. Stat, 31 Edw. 3. c. 8. 

VILLENAGE, Villenagium^ from Villain.'] A servile kind of 
tenure belonging to land or tenements, whereby the tenant was 
bound to do all such services as the lord commanded, or were fit for 
a villain to do* Ubi sciri non fiotcrit vesftere quale srrvhitiw fieri debet 
W&nt, For every one that held in Villenage, was not a villain or bond- 
man: Villenagium vH servitium nihil d? trains Ubtrtatis % habita lamcn 
distinction? utrum tales sunt Villani & tenuerint in Vilkmo eocagio dc 
doimtiico domini Regis. Bract. 1. 1. c. 6, num. 1. 

The division of Villenage was into Villenage by blood, and Ville- 
nage by tenure* Tenure in Villenage could make no freeman villain, 
unless it were continued time out of mind, nor even free land make 
a villain free. Bracton (I. 2* c\ 8* num. 3*-) divides it into fturum 
Villenagium a quo ftrastutur serviiium inccrtum & indetcrmhtatum, 
ubi sciri nan fioterit ves/sere y quale servitium Jieri debet mane, viz, 
ubi quisfaccrc Icnetur quicquid ei fir&cefitum fuerit ; The Other he Calls 
Villanum Socagium, and was lied to the performance of certain ser- 
vices agreed upon between the lord and tenant; and was to carry the 
lord's dung into his field, to plough his ground at certain days, to 
reap his corn, plash his hedges, t3V.; as the inhabitants of Bickton 
were bound to do for those of Ciuncastlv in Shroft$hire f which was 
afterwards turned into a rent, now called Bickton Silver, and the ser- 
vice excused. There were likewise Villani Socktnanni, which were 
those who held their land in socage; and there were Villani stdvm- 
iicii, who were those who held land by performing certain services 
expressed in their deeds. Bract. I. 2. c* 8. See title Tenures HI* 1: 2 
Comm. c. 5. 

VINAGIUM, Tribatum a Vino.~\ A payment of a certain quantity 
of wine instead of rent, to the chief lord, for a vineyard* Men. Ang. 
ii. 980* 

VINCULO MATRIMONII, Divorce a. See title Divorce. 

VINEGAR and VERJUICE, Are liable to certain duties oi 
Custom* and Jljccisc, on the importation from abroad, or the manu- 
factory at home. 

VINEYARDS, The owners of Vineyards may make wine of 
British grapes only growing there, free from any duty. Stat. 10 Geo, 
2, c T 17. 

VINNET, or Vignet, Er.] A flower or border which printers use 
to ornament printed leaves of books; mentioned in etaf. 14 Car. 2 
e. 33, 



356 VIS 

VIOLATING THE QUEEN, fflfc Sec title Treason HI- §t 

VIOLENCE, f7ofcfitf«fi] All violence is unlawful. If a man assault 
another with an intcnion of beating him only, and he dicth, it is 
felony. Ant! where a person knocks another on the head whois break- 
ing Ins hedges, this will be murder, because U is a violent act, 
bevond the provocation. KtL Reft, 64. 131. See titles Homicide; Riots. 

VIOLENT PRESUiMPTION; See title Evidence. 

VIOLENT PROMTS, Are the double value of a tenement 
within a burgh, and the highest rent for lands in the country; re- 
coverable against a tenant for refusing to remove. Scotch Diet* 

VIRGA> A rod, or white staff* such as sheriffs, bailiffs, l$c> carry 
as a badge or ensign of their office. CowelL 

VIRGATA TERRjfc, a yard land, er 24 acrU constat, quatuor 
Vir^ata? hidam faciunt y & quimjue hida feodum militis. Kennet's Gloss. 

VIKGE, Tenant by. A species of copyholders, i.e. such as arc 
said to hold by the Virge or rod. hi fact, copyholders and customary 
tenants differ not so much in nature as in name, for though called 
by different names, yet they all ;igree in substance and kind of tenure; 
Their lands are holden in one general kind, that is, by customs and 
continuance of time. See Galf/iorfle on Copyhold*, 51. 54: 2 Com. c + 9^ 
}i. 148; and this Diet, titles Copuholds; Verge. 

VIR1DARIO ELIGILNDO, A writ for the choice of a verderor 
in the forest- Rrg. Ortg. 177. 

V1RIDIS ROB A, A coat of many colours; for, in the old books,, 
Viridis is used for varitts. Bract. L 3. 

VIRILIA, the privy members of a man; to cut off which was 
felony by the Common Law, though [he puny consented to it. Bract. 
L3.fl> 144. See title Mai hem. 

VIS, LatJ] Any kind of force, violence, or disturbance, relating 
to a man's person, or his goods, right in lands, &c See -Force; 
A 's.taul A 6c c« 

VISCOUNT, Vicecome&.J A degree of nobility next to an Earl. 
They are now made by patent, as an Earl; but their number is small 
in this kingdom, in comparison with the other degrees of peerage. 
Sec title Pfiera of 'the Realm. 

VISITATION, VUi(atio.~\ That office which is performed by the 
bishop of every diocese once every ihree years, or by the archdeacon 
once a year, by visiting the churches and their rectors throughout 
the whole diocese. Rejbrpt, Leg. Eccl. 124. When a Visitation is 
made by the archbishop, all acts of the bishop are suspended by inhi- 
bition, b'c. A commissary at his court of Visitation, cannot cite lay 
parishioners, unless ii be churchwardens and sidesmen; and to I hose 
he may give his articles, and inquire by them. JVby 123: 3 Safk. 
37U. Proxies and proi ui ationsare paid by the parsons whose churches 
are visited, t?c. See those titles. 

VISITATION BOOKS OF HEKALDS, when admissible in 
evidence; sec title pQtifi jf Chivalry. 

VISITOR* An inspector of the government of a corporation, &e. 
The ordinary is Visitor of spiritual corporations; but corporations 
instituted for private charity, if they ate lay, are visitable by the 
founder, or whom he shall appoint; and from the sentence of such 
Visitor there lies no appeal. By implication of Law, the founder and 
his heirs arc Visitors: of Jay- foundations, if no particular person is 
appointed by him to see that the charity is not perverted. 3 Salic 
381, See further title Corporation IV* Mandamus. 
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Visitoh of Manners, In antient time, was wont to be the name 
of the rc^arder's office in the forest, Man-wood, f tar r \.Jt. 195. 

VISNE, Vtineium,] A neighbouring place, or place near at hand. 
Sec Venue. 

VISUS, View, or inspection; as wood is to be taken fter Visum 
forettarii, Sec. Moved. 784, 

VIVAHY, Hvarium.~] A place, by land or water, where living 
creatures, arc kept. In Law, it is most commonly used for a park, 
warren, piscary, Ue. 2 Iwt> 100. 

VIVA VOCE, Is where a witness is examined personally in open 
court. See title Evidence. 

VIVO VADIO, Estate in* Sec titles Fffdi um Vivuni} Mortgage. 

ULCUS, A Hulk of a ship of burden. Ecg. Ethelred. 

ULLAGE, Is when there is want of measure in a cask, kc. 

ULNAGE, The same with Alnage; which see. 

ULNA FERREA, Is the standard ell of iron, kept in the exche- 
quer for the rule of measure. Mon. Angl. ii. 383. 

ULTIMUS H-&RES, is the King; who succeeds failing all 
relations- Scotch Diet. 

UMPIRE and UMPIRAGE; See title Award. 

UNANIMITY OF JURIES; See title jury. 

UNC EASES AT H, An obsolete word, mentioned in 
cap. 37; viz. he who kills a thief, may make oath that he killed him 
in flying for the fact, et fiarendbus iftsiua ccci&i juret unccasesath; 
that is, that his kindred vrfj] not revenge ins death: F»K>m the $&t$gt, 
ceaJty titis^ and un y which is a negative particle, and signifies without; 
and a thy which is oat h; i. c. to swear that there shall be no contention 
about it, Blount* 

UNCERTAINTY OF THE LAW. On this subject, see 3 Comm. 
32,5; where the popular doctrine of the hardship and inconveniency 
of this supposed evil is very ably explained and refuted. 

UNC1A TERR./E; UNCI A AGRI- These phrases often occur in 
the charters of the British Kings, and signify some measure or 
quantity of land* It was the quantity of 12 jnodii, and each modius 
possibly 100 feet square. Mon. Angl. iii, 198. 

UNCORE PRIST, The plea of a defendant, in nature of a pica 
in bar; where being sued for a debt due on bond at a day past, to 
save the forfeiture of the bond, he says that he tendered the nnoqey 
at the day and place, and that there was none there to receive it; 
and that he is also still ready to pay the same. See title Tender. 

UN'CUTH, Sax. Unknown. See title Third- Mght-Aiun-Hinde. 

UNDE NIHIL HABETj See Dote unde nihil Imbet. 

UNDER-CHAMBERLAJN OF THE EXCHEQUER, An 
officer there that cleaved the tallies written by the clerk of the 
tallies, and read the same) that the clerk of the pell, and comptrollers 
thereof, might sec their entries were true. He also made searches 
for all records in the Treasury, and had the custody of Domesday- 
book. There were two officers of this name* CowelL This oHicc is 
now abolished. See title Exchequer. 

U N D E R -ESCH E A TO R , Sub Bwheator.] Mentioned in Mat. ;» 
iL 3 c. 4. See Escheat or, 

UNDER-SHERIFF, Sub Vicetome^ See title Sheriff. 

UNDERTAKERS, Such as the Ring's purveyors employed as 
their deputies, fitat. L2 Car. 2. c. 24. The name was given hi several 
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statutes to persons who undertake any great work, as draining of 
fens, &c. Sec stats. 2 Sc 3 P. Sc M. c. 6: 43 AV/z. f , ]]. 

U N U E R -T R E AS U RE R OF ENGLAND, Vicc-Thc&aurariw 
Jnglia.~\ An officer first created in the time of King Henry VTL; but 
some think he was of a more anticnt original. His business was to 
chest up the King's treasure at the end of every term, to note the 
content of money in each chest, and see it carried into the King*s 
treasury, for the ease of the lord treasurer, as being a thing beneath 
him, but fit to be performed by a man of great trust and secrecy: 
And, in the vacancy of the lord treasurer's office, he did all things 
in the receipt, t^c. This officer is mentioned in several statutes; and 
named treasurer of the exchequer, till the reign of queen Elizabeth) 
when he was termed Under-treasurer of England. Sec stat. 29 Eliz. 
s.7. 

UNDERWOOD, Stealing of, U punishable criminally) by whip- 
ping, small fines, imprisonment, Est, See Stats. 43 Eliz. c. 7: 15 Car* 
2. c. 2.; and this Diet, title Larceny L 1. 

UNDERWRITER, the person who undertakes to insure or in- 
demnify another against losses by sea or fire: He is called Underwriter 
from his signing his name under or at the foot of the policy or instru- 
ment by which the insurance is effected. 

UN DU;U, ET UN ROY, One God and ^ne King. The learned 
judge Littleton's motto. 

UNDRESS, A word used for minors, or persons under age, not 
capable to bear arms, tfc. Eleta 7 1. 1. c. 9. 

UNFRID, One that hath no quiet or peace. Sax. 

UNGELD, A person out of the protection of the law; so that, if 
he were murdered, no Geld or fine should be paid, or composition 
made by him that killed him- teg. Etkeired. 

UNGILDA AKKR. Thisis mentioned in Erompton^Ltg.Athtdredy 
p. B98; and it signifies almost the same as Ungeld, viz. where a man 
was killed attempting any felony, he was to lie in the field unburicd, 
and no pecuniary compensation was to be paid for his death: from 
the Sax. W7i, without; gilda y ifotutio, and acera, ager, Coivttl. 

UNIFORMITY, Uniformita&J] One form of public prayers, and 
administration of sacraments, and other rites and ceremonies of the 
church of England is prescribed by stats. 1 Eliz. c. 2: 13 & 14 Car. 
2. c. A. See titles Diancnters; Nonconformists:. 

UNION, Clause of, in an infeftnient. By such a clause, or by a 
charter from the crown for that purpose, lands or tenements lying 
discontiguous are incorporated, so that one seasine may suffice for 
them all, Scotch Diet. 

Union, UnioA A combining and consolidating of two churches 
into one; Also, U is when one church is made subject to another, 
and one man is rector of both: and where a conventual church is 
made a cathedral. Lyndavodc, In the first signification, if two 
churches were so mean that the tithes would not afford a competent 
provision for each incumbent, the ordinary, patron, and incumbents, 
might unite them at common law, before any statute was made for 
that purpose; and in such case it was agreed which patron should 
present first, &cr, for though, by the union, the incumbency of one 
church was lost, yet the patronage remained, and each patron might 
have a Quareimptdit upon a disturbance to present in his turn. 3 JTr/j. 
Abr. 480. The licence of the King is not necessary to an Union, as 
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it is to tike appropriation of advowsons; because an appropriation 
is a mortmain, and the patronage of the advowson is lost and by con- 
sequence, ail tenths and first fruits. Dyer 259: Moor 409* 661- See 
title d/ijir variation. 

liy assent of the ordinary, patron, and incumbent, two churches, 
lying not above a mile distant one from the other, and whereof the 
value of the one is not above 6/. a year in the Kind's books of first 
fruits, may be united into one. Stat. 37 H. 8, c. 2L And by another 
statute, in cities and corporation-towns, it shall be lawful for the 
bishop, patrons, and mayors, or chief magistrates of the place, Ifc* 
to unite churches therein; but where the income of the churches 
united exceeds 100^ a year, the major part of the parishioners are 
to consent to the same; and after the union made, the patrons of 
the churches united shall present, by turns, to that church only 
which shall be preventative, in such order as agreed; and, notw ith- 
standing the Union, each of the parishes united shall continue dis- 
tinct as to rates, charges, t^c. though the tithes are to be paid to the 
incumbent of the united church* Stat. 17 Car. 2 c. 3* A Union made 
of churches oi greater yearly value than mentioned in the stat. 37 
H. 8. was held good at common law; and, by the canon law, the ordi- 
nary, w ith consent of the patron, might make an Union of churches, 
of w hat value soever; so, by statute, with the assent of the King. Dyer 
259: 2 Roll. Abr. 778, 

When two parochial churches w ere thus united, the reparations 
continued several as before; and therefore the inhabitants of the 
parish where any such church was demolished, were not obliged to 
contribute to the repairs of the remaining church to which it was 
united. Hob. 67. This occasioned the stat. 4 & 5 W. & M. c. 12. by 
which it is ordained, that where any churches have been united, by 
virtue of the stat. 17 Car. 2. c. 3. and one of them is demolished; 
when the other church shall be out of repair, the parishioners of the 
parish whose church is down, shall pay in proportion towards the 
charge of such repairs, &c. 

Ujtioni of England and Scotland, and of Gre at Britian t and Irc/und; 
See titles Scot kind} Ireland. 

UNITY OF POSSESSION, Uvitas Possessions. ] U where a 
man hath a right to two estates, and holds them together jointly in 
his own hands; as if a man take a lease of lauds from another at a cer- 
tain rent, and after he buys the fee-simple, this is an Unity of Pos- 
session, by which the lease is extinguished, because that lie who had 
before the occupation only for his rent, is now become lord and owner 
of the land. Terms de Ley. A lessee for years of an advowson, on the 
church becoming void, was presented by the lessor, and instituted 
and inducted; and it was held that this was a surrender of his lease; 
for Llicy cannot stand together in one person, and by the Unity of 
Possession one of them is extinguished* Hut. 105. No unity will ex- 
tinguish or suspend tithes, but, notwithstanding any unity, they re- 
main. &c. 1 1 Refi. 14: 2 Lilt, 658. Unity of Possession extinguish- 
eth all privileges not expressly necessary; but not a way to a close, 
or water to a mil!. EJfc. because they are tints necessary- A way of 
case is destroyed h/ Unity ufj'ortscssioii; and a rent, or easement do 
not exist cinrm^ Uu Unity, v/heivfore they are gone. Latch 153, 154: 
1 Vent. 95. See further, title Joint -tenants. 
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UNIVERSITY, 

Universitas; the Civil Law term for a corporation, 1 Comw- 
469.] A place where all kinds of literature are univer&aify taught. 

The Universities, with us T are taken for those Vivo bodies which arc 
ihe nurseries el learning and liberal science in this kingdom, viz. 
G.zjhrd and Cambridge; endowed with great privileges. By mat. 13 
EL c. 29. it was enacted. That each of the Universities shall be in- 
corporated by a certain name, though they were antient corporations 
before; and that all letters-patent and charters granted to the Uni- 
versities shall he good and effectual in law: that the chancellor, mas- 
ters and scholars, of either of the said universities, shall enjoy all ma- 
nors, lands, liberties. Franchises, and privileges, and all other things 
which the said corporate bodies have enjoyed, or of right ought to 
enjoy, according to the intent of the said letters-patent; and all let- 
ters-patent, and liberties, franchise, shall be established and 
confirmed; any law, usage, ifc. to the contrary notwithstanding- 

The Universities have the beeping of the assise of bread and beer, 
and are to punish offences concerning it: Also they have the assise 
of wine and ale, ijfe. And the chancellor, his commissary, and deputy 
arc justices of peace for the vill of 0:ron, county of Oxon, and Btrk$ y 
by virtue of their offices; see stats. 51 H. 3: 31 Ed. I: 7 Ed. 6: 2 £5* 
3 P. & M.: and the Chart. 29 Ed. 3: 14 H. 8. &c. Persons acting 
theatrical performances within the precincts of either University, or 
five miles thereof, shall tie deemed vagrants; and the chancellor, &c, 
may commit them to the house of correction, or common gaol for 
one months StaL 10 Geo. 2. c, 1 9-. 

Their courts are called the chancellor's courts. The chancellors 
are usually peers of the realm, and are appointed over the whole 
University. Rut the courts are kept by their vice-chancellors, their 
assistants, or deputies; their causes are managed by advocates or 
proctors. See Chart* 14 H. 8, 

As to the power of these courts in Civil Casesy see this Dictionary, 
title Court s >sf the Universities. The following particulars are also 
deserving notice. 

These courts have jurisdiction in all causes, ecclesiastical and civil, 
(except those relating to freehold) where a scholar, servant, or minis- 
ter of the University, is one of the parties in suit, Cro. Car. 73. 

Their proceedings are in a summary way, according to the prac- 
tice of the Ciiil Law; and in their sentences they follow the justice 
and equity of the Ciul Law, or the Jaws, statutes, privileges, liber- 
ties, and customs of the Universities, or the laws of the land, at the 
discretion of the chancellor, Cro. Car. 7$: Heattey 25: Hard. 508- 

If there- is an erroneous sentence in the chancellor's court of the 
University of Qxjhrd, an appeal lies to the congregation, thence to 
the convocation, and thence to the King in chancery, \\ ho nomi nates 
judges delegates to hear the appeal; the appeal is of the same na- 
ture in Cambridge. iVood's Inst. 549: 2 Lord Raym. 13, 46. 

As cognizante is granted to the University of all suits arising any 
where in law or equity, against a scholar, servant or minister of the 
University, depending before the justices of the king's bench, com- 
mon pleas, and others there mentioned, and before any other Judge, 
though the matter concern the King; therefore, if an Indebitatus an- 
sump si i is brought by Quo minus in the exchequer against a scholar 
or other privileged person* the University shall have conusance, for 
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lb* court of exchequer is included in the general words. CV&. Cur. 
Tj: Hard, 505, 

But if a debtor and accountant to the King sues a scholar by b|H in 
equity in tlic exchequer, or if an attorney sues a scholar by writ of 
privilege, it is said that the Universities shall not have conusance, 
for a general grant shall not take away the special privilege of any 
court. Hard. 189: Lit . Jir/t. 304: 3 Lewi. 149. 

But in the cases where privilege is allowable, a scholar* c^V. cannot 
waive his privilege, and have a prohibition in the courts of Wtitnfin- 
ster, for the University by right has the conusance of the plea, where 
one is a privileged person; and a stranger is forced to sue a privi- 
leged person in "their courts, by reason of that right vested in them. 
Cro. Car. 73: Hett. 28« 

But a scholar ought to be resident in the University at the lime ol 
the suit commenced; and no other ought to be joined in the action 
with him, for in such case he shall not have privilege, Ht tL 28. 
Though it is said that servants of the University are privileged, yet 
it has been held, that a bailiff of a college was not capable of ptivi- 
Icge* Rrv*a>nl. 74. Neither is a townsman entitled to privilege,, to ex- 
empt him from an office in the town, if he keeps a shop and follows 
a trade, though he is matriculated as servant U) a scholar. 2 Vent, 
106. 

It U to be observed, that though cases as to freehold appear, as 
above, to be the only causes excepted hi their Charier; yet it has 
been held that in actions for the recovery of the possession of a term, 
without claiming title to the freehold, the Universities shall have no 
privilege, because the freehold may come in question ► Croi Car, 87, 
88: Hit. Fr/i, 252. 

It hath been disputed how far the words of the grant entitled them 
to privilege! in mautfls of equity. And the general principle of con- 
struction seems to be, that where chattels only arc concerned, or 
where damages only are to be given, there their privilege is allow- 
able; but where the suit is for the thing itself, there their privilege 
cannot be allowed. Vide 3 Vent. 36 2 , 

The jurisdiction of the criminal courts in the University o£ Oxford, 
is thus stated by Biackstwie; and it is believed that of Cambridge is 
nearly similar* See 2 Lord Raym, 13* 46* 

The chancellor's court of Oxford hath authority to determine all 
causes of property, wherein a privileged person is one of the parties* 
except only causes of freehold; and also all criminal offences or mis- 
demeanors under the degree of Treason, Felony, or Mayhem. The 
prohibition of meddling with freehold still continues; but the trial of 
Treason, Felony, and Mayhem, by a particular charter, is commit- 
ted to the University jurisdiction in another court, namely, the court 
ef the Lord High Steward of the University. 

For by the charter of 7 June, 2 Hen. 4, (confirmed) among the 
rest, by thesfnf. 13 Jiiiz, c t 29*) cognizance is granted to the Univer- 
sity of Oxford of ail indictments of Treasons, Insurrections, Felony, 
and Mayhem, which shall be found in any of the King's courts against 
a scholar or privileged person; and they are to be tried before the 
High Steward of the University, or his deputy, who is u> be nomi- 
nated by the chancellor of the University lor the time being. But, 
when his office is called forth into action, such High Steward mast 
be approved bv the Lord High Chancellor of lingttuift,' and a spcurd 
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commission under the Great Seal is given to him, and others, to try 
the indictment then depending, according to the law of the land and 
the privileges of the said University. When, therefore, an indictment 
is found at ihe assises, or elsewhere, against any scholar of the Uni- 
versity, or other privileged person, the Vice-chancellor may claim 
the cognizance of itj and (when claimed in due time and manner) it 
ought to he allowed him by the judges of assise; and then it comes 
to be tried in the High Steward's court. But the indictment must 
first be found by a grand jury, and then the cognizance claimed: For 
H seems that the High Steward cannot proceed originally ad intjui* 
rvndutn; but only, after inquest in the common law courts, ad audi- 
endum et dttcrminandum. Much in the same manner as when a 
peer is to be tried In the court of the Lord High Steward of Great 
J3ritain y the indictment must first be found at the assises, or in the 
court of KingVs Bench, and then, (in consequence of a writ of ceriio- 
rari)) transmitted to be finally heard and determined before his Grace 
the Lord High Steward and the peers. See titles Parliame?tt ; Peers. 

When the cognizance is so allowed, if the offence be inter minora 
criminal or a misdemesnor only, it is tried in the chancellor's court 
by Lhe ordinary judge. But if it be for Treason, Felony or Mayhem, 
it is then and then only, to be determined before the High Steward, 
under the Ring's special commission to try the same. The process 
of the trial is this: The High Steward issues one precept to the she- 
rifl* of the county, who thereupon returns a panel of eighteen free- 
holders^ and another precept to the beadles of the University, who 
thereupon return a panel of eighteen matriculated laymen, ** laicon 
firivilcgio Uttivtrsiiatis gaudttttcj*: 1 * And by a jury formed de medie~ 
iatCi half of Freeholders and half of matriculated persons, is the in- 
dictment to be tried; and that in the guildhall of the city of Qjcjhrd. 
And if execution be necessary to be awarded, in consequence of find^ 
iug the parly guilty, the sheriff of the county must execute the Uni- 
versity process; to which he is annually bound by an oath, 4 Comm. 
c. \V.'/t< 277, 8. 

The Universities and Royal Colleges are excepted out of the sta- 
tute of Charitable Uses, star. 43 FMz. c , 4. §2, See title Charitable 
Uses. The presentation of benefices belonging to Papists given to the 
two Universities, stats. 1 IV. & AI. st, 1. c, 26: 12 Ami, st t 2. c* 14. 
Universities may file a bill in equity to discover trusts, stat. 12 Ann. 
st. 2. c, 14. $ 4. Fending quote an/irdie, a rule may be made for exa- 
mining patron and clerk, slat. 12 Ann, st. 2. c. 14, $ 5, Grants made 
by Papists of ecclesiastical livings vested in the Universities, void. 
titat. 1 1 Geo. 2. c. 17. § 5. See title Bitfdst*. 

Collegians refusing to take the oaths, the King may nominate per- 
sons to succeed. Mtindatnu* lies to admit the Kind's nominee, JHat. 
I Geo. \.st,2. c. l& Sec title Mandamus, — Vicc-Chaucetlor of Cam- 
bridge may act as justice of the bounty without the landed qualifier 
lion, slat. 7 Geo. 2. c. 10, See title Justices of Peace, The Universi- 
ties and Royai Colleges excepted out of the mortmain ac-. — Colleges 
possessed -uf more advowsnus than a moiety of ihe fellows* not to 
purchase more. Xtar. 9 Geo. 2. c. 36. 4* 5. Repealed by 45 Geo. 3. 
c. 10 K See tide Af.-rtniain* 

UNKNOW N PERSONS* Larceny from. An indictment will lie, 
for stealing the goods of a person unknown* 1 Hal. P. C. $\% See 
title LareenTj, 
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UNLAGE, A Saxon word, denoting an unjust Law; in which sense 
it is used in Leg. Hen, K r, 34. 

UNLAWFUL ASSEMBLY, Illicita Congregant*.] The meeting 
of three persons or more together, by force, to commit some unlaw- 
ful act. Lamb, Sec title Kivt* 

UNLAWFUL GAMES; See Gaming. 

UNQUES PRIST; Sec Uncore-firist; Tender. 

V( )CIFERATIO, An outcry, or hue and cry* Leg* Hen, 1. c. 12. 
See title Hue and Cry. 

VOIDANCE, VacQtiQ.~) The want of an Incumbent upon an Ec- 
clesiastical Benefice. See JJvoidanee* 

VOID anp VOIDABLE. Jn the law, some things are absolutely 
void, and *ome are voidable. Where a lease is absolutely void, ac- 
ceptance of rent will not affirm it; it is otherwise when a lease is only 
voidable, there it wiil make it good, A lease for life which is voidable 
only, must be made void by re-entry, L?c. 3 Prft. 64. It is generally 
held that covenants made in a void lease or deed, are also void, Yvfa* 
18, See Own 136. 

A deed of exchange, entered into by an infant, or one nan sane? 
memori<e y is not void; but may be avoided by the infant, when arrived 
at age> or by the heir of him who is non sana memories Pertc. 281. 
But it hath been adjudged, that a bond of an infant, or of one non com- 
ft os, is void, because the Law hath not appointed any thing to be done 
to avoid such bonds; for the party cannot plead non e*tfac/um y as the 
cause of nullity doth not appear upon the face of the deed. 2 Sa/k. 
675- See titles Idiot*; Infants. Where the condition of a bond b void 
in part, by statute, it may be void totally; though it is otherwise if 
void in pari by the Common Law, for there it shall be good for the 
residue. Moor 85 6: 1 Bro&nl 64. A deed being voidable, is to be 
avoided by special pleading; and where an act of parliament says, that 
a deed, tfc. shall be void, it is intended that it shaJI be by pleading-, 
so as it i» voidable, but not actually vacated, 5 Rcfi. 1 19. A judgment 
given by persons who had no good commission to do it, is void, with- 
out writ of error, 2 Hawk. P. C\ c. SO. § 3. But an erroneous attain- 
der is not void, but voidable by writ of error, &c. 2 Haivk* P w C\ 
§40. See titles Judgment; Attainder, 

VOIRE, Old Fr. now vrai, Truth. Law Pr. Diet, 

Voike dire, Fr. Veritatem dicere."] J s when it is prayed upon a 
trial at law, that a witness may be (previously to his giving evidence, 
in a cause) sworn to sfieak the Truth, whether he shall get or lose by 
the matter in controversy; and if it appears that he is unconcerned t 
his testimony is allowed, otherwise not. Blount. On a Voire Dire, a 
witness may be examined by the court, if he be not a party interested 
in the cause, as well as the person for whom he is a witness; and this 
has been often done, where a busy evidence, not otherwise to be ex- 
cepted against, is suspected of partiality* Terms dv Ley 581. So in 
case of trial of infancy by inspection, the Court may examine the 
infant himself upon the oath of Voire Dire, to make true answer to 
such questions as the Court shall demand of him* Sec 3 Comm. c. 2^; 
and this Diet, title Infant. 

VOLUMUS, The first word of a clause in the King's writs of pro- 
tection and letters patent. See Protection. 

VOLUNTAR REDEMPTION, is when the wadsetter (mor^- 
gee) receives his money, and renounces voluntarily- Scotch Diet. 
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VOLUNTARY, As applied to a deed, is where any conveyance is 
made without a consideration, either of money, or marriage, \Zc, 
Thus remainders limited in settlements, to a man's right heirs, &c. 
are deemed voluntary in equity, and the persons claiming under 
them are called Voluntiers. .dbr. Ca$. iiq. 385: 3 Sa(k. 174h See title 
/•Vaud. — So an escape may be voluntary. Sec titKi Escape — And as 
jo Voluntary Oaths and Voluntary Waste, see those titles. 

VOLUNTEERS. In time of war it has happened that great 
numbers of persons, have been desirous* under the King's commis- 
sion, voluntarily to unite themselves in aimed companies and regi- 
ments for the defence of the kingdom; and various acts of parliament 
have accordingly, from time to time, passed for enabling the King to 
accept their services, and giving to such Volunteers eertnin exemp- 
tions from being called upon to serve in the regular militia of the 
kingdom.— See 42 Geo. 3. c. 66 1 44 Geo. 3. c. 54. In Ireland such 
Volunteers arc generally called Yeomanry* See 42 Geo. 3.c. 68. 

Members of such V oluntcer corps arc entitled to resign on due 
notification of their intention so to do; unless they are expressly re- 
strained from such liberty of resignation by the rules of the corps to 
which they belong, or by its conditions of service. 4 East's Hcfl, 512. 

VOTUM, A vow or promise, used by Fleta for ?tu/itiaj so dies 
•uotontm\ is the wedding day- Eleta, L 4. 

VOL' CUE, t'r. in Latin ¥qcq.^\ To call one to warrant lands, 13? . 
See title Recovery* 

VOUCHEE. The person vouched in a writ of right, See title 
Recwery. 

VOUCHER, A word of art,ivhen the tenant in a writ of right calls 
another into the court, who is bound to him to warranty and is either 
to defend the right against the demandant, or yield him other lands 
to the value, tfe. And it eKtcnds to lands or tenements of freehold or 
inheritance, and not to any chattel real, personal, or mixed: He that 
voucheth is called Lhe Voucher, and he that is vouched, is called the 
Vouchee; and the process whereby the Vouchee is called, is a svm- 
moncas ad warrant izandum; on which writ if the sheriff return that 
the party hath nothing whereby he may be summoned, then goes out 
another writ called sequatur &ub suo fiericulo y £tc. Co, Lift. 301. bet 
title Recovery. 

There is also a Foreign Voucher, when the tenant being impleaded 
within a particular jurisdiction, as in London, voucheth one to war- 
ranty In some other county out of the jurisdiction of thai court, and 
prays that he may be summoned, Lfr. 2 Rrfu 50,. On a suit in England, 
a Voucher doth not lie in Ireland: But it lies in Wales, and the tenant 
shall be summoned in the next county to it. A Vouchee by entering 
into warranty, becomes tenant in law of the lands; and when the 
demandant counts against him, he may plead a release, &c. Jenfc 
Cent. 4L 100. In a writ of entry in the degrees, none shall vouch out 
of the line: And in writs of right and possession, it is a good counter- 
plea, that neither the Vouchee nor his ancestors had ever seisin of 
the land, Sta(+ 3 Ed. 1. c. 40* The demandant may aver a Vouchee 
to be dead*, and that there is no such pin-sun where the tenant voucheth 
a person deceased, to warranty. Stat. ME. 3.st. I.e. IS. See further, 
titles Recovery; Warranty, 

Voucher, Is also used for a Ledger book, or book of accounts 
wherein are entered the acquittances or wur:-aii»-; for the account - 
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urn's discharge. Staf. 19 Car. 2. c. 1. Voucher signifies also, any 
acquittance or receipt, discharging a person, or being evidence of 
payment. 

VOX, Vocetn non habere, a phrase made use of by B rac tony signify - 
ing an infamous person, one who is not to be admitted to be a witness, 
Bract, tin. 3* 

UPHOLDERS, UPHOLSTERS, or UPHOLSTERERS. None 
shall put to sale any beds, bolsters, l&€. except such as are stuffed 
with one sort of dry pulled feathers, or clean down; and not mixed 
with scalded feathers, fen -down, thistle -down, sand, <JV\ on pain to 
forfeit the same, or the value: And they are to stuff quilts, mattresses, 
and cushions, with clean wool, and flocks; without using horse-hair, 
Wr. therein, under the like forfeiture. Sims. 11 H.7. c. 19: 5 Is" 6 
Ed. 6. c. 23. 

UrLAND, High ground, or terra Jirma t in contradistinction ti> 
marshy and low ground. Ingulf ih, 

URBAN SERVITUDES. Tenures in cities. Stiilicidium is the 
rain water falling from the roof of a house which the proprietor (in 
Scodand) cannot throw on his neighbour's house wiLhout \hc other is 
bound by tenure or servitude to that purpose, Scotch Earn iet. 

USA, The river which river was termed 7»is from : i . .tid-ss 
of that name j for it was customary among the Pagans in dedicate 
hills, woods, and rivers, to favourite goddesses, and to call ihcm alter 
their names. The Britons having the greatest reverence for * r re? and 
Pro&erftina* who was also Called Isi-t, did for that reason name the 
river Imt She being the goddess of the MgAt, thence they computed 
days by nights; as seven night, <jY, Blount. 

USAGE, Differs from Custom and Pre script inn: No titan may 
claim a rent, common, or other inheritance by Usage; though he may 
by prescription. 6 He/). 65. See lilies Rrcxcrifi''m; Custom, 

USANCE, A calendar month, as from May 2'' to Jun& 20, and 
Double Usance is two such months. See title Bills of Exchange. 

USE. 

Usus.] Is, in application of law, the profit or benefit of lands and 
tenements; or a trust and confidence reposed in a man for the holding 
of lands, that he to whose Use the trust is made shall take the profits 
thereof. West. Sym.par. I. 1 Inst 272. 

Use and Occupation; This in the case of houses, lands, 
gives a right of action against the occupier for rent, without the 
necessity of setting forth the particulars of the demise, 6 Term Rrp. 
K. H. 62: 6 Efaf* Reft. 348. And if A. agree to let lands to who 
permits a third person to occupy them, A. may recover the rent 
against J?, in an action for Use and Occupation. 8 Term Reft. A'. B^ 
327. See titles Rent; Lease; Dislrcssy &x. 

The following extract from the Commentaries, (lib. 2. c. 20,) seems 
to afford the clearest and most perspicuous view of the doctrine of 
Uses and trusts, as the most intricate part of our law; and on which 
our modern conveyances are in general founded. Sec further, as con- 
nected with the subject, this Dictionary, titles Conveyance} Deeds; 
Lease and Release ; Fine of Lands; Recovery; Mortmain; Tru^r, 

Uses and Tuvsts, are, in their original, of a nature, very similar; 
or, rather, exactly the same: Answering more to tlif./r/'/roaiw^ ^, 
than the l r ->ts fruciusy of the Civil Law; which h;t;er Mas the 
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temporary right of using a thing, without having the ultimate pro- 
perty or Full dominion of the substance: Hut in our law, a Use was a 
confidence reposed in another, who was tenant of the land, or Terre- 
tenant, that he should dispose of the land according to the intentions 
oi&aUii-ffue-UaCiXit him to whose Use it was granted, and suffer him 
to take the profits. A*, if a feoffment was made to A. and his heirs for 
the Use- of (or in trust for) B* and his heirs; here, at the Common 
Law, A, the Terre-tenant, had the legal property and possession of 
the land, hut B. t the Ccstui^que-Uae^ was in conscience and equity to 
have the profits and disposal of it. Ploivd. 352. 

This notion was transplanted into England from the Civil Law, 
about the close of the reign of Edward ill. by means of the foreign 
ecclesiastics; who introduced it to evade the statutes of mortmain, by 
obtaining grants of lands* not to their religious houses directly, but 
to the Use of the religious houses; which the clerical chancellors of 
those times held to be Jidd-commima, and binding in conscience; and 
therefore assumed the jurisdict ion of compelling the execution of such 
trusts in the court of chancery. Sec stats, 50 JKdiv< 3> c* 6: J htk* 2, 
c. 9: I Reft. 139} and this Dictionary, title Mortmain. And, as it was 
most easy to obtain such grants from dying persons, a maxim was 
established, that though by law the lands themselves were not devis- 
able, yet if a testator had enfeoffed another to his own Use. and so was 
possessed of the Use only, such Use was devisable by will. But thi& 
evasion was crushed in its infancy, by & tat. IS Etc. %. c. 5, with re- 
spect to religious houses. See Mortmain, 

Vet* the idea being once introduced, however fraudulently, it after- 
wards continued to be often innocently, and sometimes very laudably, 
applied to a number of civil purposes; particularly as it removed the 
restraint of alienations by will, arid permitted the owner of lands, in 
his lifetime, to make various designations of their profits, as prudence* 
or justice, or family convenience, might from time to time require. 
Till at length, during our long wars in France* and the subsequent 
civil commotions between tlic houses of York and Lancaster, Uses 
grew almost universal: Through the desire that men had (when their 
iives were continually in hazard) of providing for their children by 
will, and of securing their estates from forfeitures; when each of the 
contending parties, as they became uppermost alternately attainted 
the other. Wherefore, about the reign of Edward IV, (before whose 
time Lord Bacon remarks, there are not six cases to be found relat- 
ing to the doctrine of Uses) the courts of equity began to reduce 
them to something of a regular system. See Bacon on t/irs, 313. 

Originally it was held that the chancery could give no relief, but 
against the very person himself intrusted for Cestui-que-Use^ and not 
against his heir or alhenee. This was altered in the rei^n of Htnn/ 
VI., with respect to the heir; and afterwards the same rule, by a parity 
of reason, was extended to such alienees as bad purchased either 
Without a' valuable consideration, or with an express notice of the 
Use. Kmtw* 42. 46: Y. B. 22 Ed. 4. c. 6: Bac. Uae$ y 312, But a pur- 
chaser for a valuable consideration, without notice might hold tho 
land discharged of any trust or confidence. And also it was held tha J , 
neither the King or Queen on account of their dignity royal, nor any 
corporation a^reeate, on account of its limited capacity, could be 
seised to any Use but their own; that is, they might held the lands, 
but were no* compellable to execute the trurt* Liar t^wj, 346, 347 
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And, if the feoffee to Uses died without heir, or committed a for- 
feiture, or married, neither the lord -who entered for his escheat or 
forfeiture) nor the husband who retained the possession as tenant by 
the curtesy, nor the wife to whom dower was assigned, were liable to 
perform the Use; because they were not parties to the trust, but 
came in by act of law; though doubtless their title in reason w as no 
better than that of the heir. 1 Rffi. 122, 

On the other hand, the Use itself, or interest of Ccstm-que-UH\ 
was learnedly refined upon, with many elaborate distinctions. And, 
I* It was held that nothing could be granted to a Use, whereof the 
Use is inseparable from the possession; as annuities, ways, commons* 
and authorities, qux i/wo Unit censumunfatrj or whereof the seisin 
could not be instantly given. 1 Jon. 127: Cro. Eliz. 401.— 2. A Use 
could not be raised without a sufficient consideration* For w here a 
man makes a feoffment to another without any consideration. Equity 
presumes that he meant it to the Use of himself; unless he expressly 
declares it to be to the Use of another, and then nothing shall be 
presumed contrary to his own expressions 1 And 37* But, if either 
a good or a valuable consideration appears, Equity will immediately 
raise a Use correspondent to such consideration. Moor 684.— 3- 
Uses were descendible according to the rules of the Common Law, 
in the case of inheritances in possession* for, in this and many other 
respects, Aiyuitas sequuur tegi j m> and cannot establish a different 
rule of property from that which the Law has established- 2 Rol Abr. 
7SO.-*— 4- Uses might be assigned by secret deeds between the par- 
ties, or be devised by last will and testament; For, as the legal estate 
in the soil was not transferred by these transactions, no livery of 
seisin was necessary; and, as the intention of the parties was the 
leading principle in this species of property, any instrument, declar- 
ing that intention, was allowed to be binding in Equity, Mac. thes* 
312,318. But Cent ui-que- Use could not, at Common Law, alien the 
legal interest of the lands, without the concurrence of his feoffee; to 
whom he was accounted by Law to be only tenant at sufferance. See 
stat. \ R. 3, c. 5. Uses were not liable to any of the fecdal 
burdens; and particularly did not escheat for felony, or other defect of 
blood; for escheats, l?c. are the consequence of tenure, and Uses are 
held of nobody: But the land itself was liable to escheat, whenever 
the blood of the feoffee to Uses was extinguished by crime or by de- 
fect- and the lord (as was before observed) might hold it discharged 
of the Use, Jertk. 190, — 6. No wife could be endowed, or husband 
have his curtesy of a Use: For no Trust was declared for their 
benefit at the original grant of the estate* 4 Refi. 1: 2 And, 75. And 
therefore it became customary, when most estates were put in Use, 
to settle before marriage, some joint estate to the Use of the husband 
and wife for their lives; which was the original of modern jointures. 
See title Jointure, — 7% A Use could not be extended by writ »f &Jfigil) 
or other legal process, for the debts of Ccritui-yuf-Usc* l\n; being 
merely a creature of equity, the Common Law, which looked no 
farther than to the person actually seised of the land, could award no 
process against it, Bro. Abr. title E&ectitionij, 90. 

It is impracticable here to pursue the doctrine of Uses, through 
all the refinements and niceties which the ingenuity of the times, 
( abounding in subtile disquisitions,) deduced from this child of the 
imagination, when once a departure was permitted from the plain 



368 



USES and TRUSTS. 



simple rules of property established by the antient law. These prin- 
cipal outlines will be fully sufficient to shew the ground of Lord Ba- 
ton** complaint, that this course of proceeding 11 was turned to de- 
ceive many of their just and reasonable rights, A man, that had cause 
to sue for land, knew not against whom to bring his action, or who 
was i he owner of it. The wife was defrauded of her thirds; the hus- 
band of his curtesy; the lord of wardship, relief, heriot, and escheat; 
the creditor of his extent for debt; and the poor tenant of his lease;" 
Bite. Uxt of the I^an'i 1 53.— To remedy these inconveniences, abun- 
dance of statutes were provided, which made the lands liable to be 
extended by the creditor* of Cesttii-que-U$e; allowed actions for the 
freehold to be brought against him, if in the actual pernancy or en- 
joyment of the profits; made him liable to actions of waste; establish- 
ed his conveyances and leases, made without the concurrence of his 
feoffees; and gave the lord the wardship of his heir, with certain 
other feodal perquisites. See stats. 50 Ethu. 3. c* 6: 2 Hie. 2. Mat. 2, 
3: 19 Hen. 7, e. 15: t 2, c. 9: 4 Min, 4. c. 7: 11 Hen. f>. c. & 

1 Hen. 7. c, 1: 11 Hen. 6. c. S\ 1 Hie. 3. t. I: 4 Hen. 7. e . 17; 19 Hen. 
7. c. 15. 

These provisions all tended to consider Ce$tui-que-U$e as the real 
owner of the estate; and tit length that idea was carried into full 
effect by the statute '17 H. 8 r c. 10, which is usually called the Sta- 
tute of Uses, or, in conveyances aud pleadings, The Statute for 
transferring Uses inlo Possession. The hint seems to have been de- 
rived from what was done at the accession of King Richard I IK; who 
having, when Duke of G/ouee&ter, been frequently made a feoffee to 
uses, would upon the assumption of the crown, (as the law was then 
understood,) have been entitled to hold the land discharged of the 
Use, lSut to obviate so notorious an injustice, an act of Parliament 
was immediately passed, which ordained, that, where he had been so 
enfeoffed jointly with other persons, the land should vest in the other 
feoffees, us if he had never been named, and that, where he stood 
solely enfeoffed, the estate itself should vest in Cestui -a ue-l7ne y in 
like manner as he had the Use. Slat. I Ric+ 3. c t 5. And so the sta- 
tute of Henry VJIL, after reciting the various inconveniences before 
mentioned, and many others, enacts, that ** when any person shall be 
seised of lands, i?t \ to the use, confidence, or trust, of any other per- 
son or body politic, the person or corporation entitled to the Use in 
fee-simple, fee-tail, for life, or years, or otherwise, shall from thence- 
forth stand and be seised or possessed of the land, of and in the 
ItkL i: states as they have in the Use, Trust, or confidence; and that 
the estate of the person so seised to Uses, shall be deemed to be in 
him or them that have the Use in such quality, manner, form, and 
condition* as they had before in the Use." The statute thus executes 
the Use, as ihe lawyers term it; that is, it conveys the possession to 
the Use, and transfers the Use into possession; thereby making CVa- 
tui-que-lhe complete owner of the lands and tenements, as well at 
I, aw as in Equity. 2 Comnu c. 20. 

The statute having, thus, not abolished the conveyance to Uses, 
but only annihilated the intervening estate of the feoffee, and turned 
the interest of Ce*tui-tfut -Use into a legal, instead of an equitable 
Ownership} the Courts of Common Law hec^an to take cognizance ol 
Uses, instead of sending the parLy to seek bis relief in chancery. 
And, considering them now, as merely a mode of conveyance, very 
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many of the rules before established in Equity were adopted, with 
improvements, by the judges of the Common Law* The same per^ 
sons only were held capable oi bein£ seise a to a Use, the same con- 
si derations were necessary for raising it, and it could only be raised 
of the same hereditaments, as formerly, Ihit as the statute, the instant 
it was raised, converted it into an actual possession of the land, a ^reat 
number of the incidents, that formerly attended it in its fiduciary 
state, were now at an end. The land could not escheat or he lorfehcd 
by the act or defect of the feoffee, nor be aliened to any put -chaser 
discharged of the Use* nor be liable to dower or curtesy on account 
ol the seisin of such feoffee; because the Legal estate never rests in 
him far a moment, but is install laneously transferred to Ctsttti-i/ue- 
Use, as soon as the Use is declared. And, as the Use and the land 
were now convertible terms, they became liable to dower, curtesy, 
and escheat, in consequence of the seisin of Cr8tui-guc-U*e s who is 
now become the Terre-tenant also; and they likewise were no longer 
devisable by wilL 2 Comm. c t 20, 

The various necessities of mankind induced also Che judges very 
soon to depart from the rigour and simplicity ol the rules ol the Com- 
mon Law, and to allow a more minute and complex construction 
upon conveyances to Uses than upon others. Hence it was adjudged, 
that the Use need not always be executed the instant the conveyance 
is made: but, if it cannot take effect at that time, the operation of the 
statute may wait till the Use shall arise upon some future contingen- 
cy* to happen within a reasonable period of lime; and in the mean 
while the ancient Use shall remain in the original grantor: As, when 
lands are conveyed to the Use ofvV. and after a marriage shall be 
had between them, or to the Use of J. and his heirs, till B. shall pay 
a sum of money, and then to the Use of J? and his heirs. 2 Roll>,'lbr. 
791: Cro. Eliz. 439: Bra. Mr. title feoffht.al. I7sc*> 30, Which doc- 
trine, when devises by will were again introduced, and considered as 
equivalent in point of construction to declarations of Uses, was also 
adopted in favour of Exwutory Devises. See that title. But herein 
these, which are called Contingent or Springing Uxtfr differ from an 
executory devise; in that there must be a person seised to such Uses 
at the time when the contingency happens, else they can never be 
executed by the statute; and therefore if ihe estate of the feoffee to 
such Use be destroyed by alienation, or otherwise, before the contin- 
gency arises, the Use is destroyed for ever: whereas by an execu* 
tory devise the freehold itself is transferred to the future devisee. 
1 Rrfi. 134. 138: Cro. KHz. 430. And, in both these cases, a fee may 
be limited to take effect alter a fee; because, though that was for- 
bidden by the Common Law in favour of the lord's escheat, yet, when 
the legal estate, was not extended beyond one fee simple, such subse- 
quent Uses (altera Use in fee) were before the statute permitted to 
be limited in equity: and then the statute executed the legal estate 
in the same manner as the U^e before subsisted. P'Mcxf. 78; 10 Mod. 
423. It was also held, that a Use, though executed, may change from 
our: to another by circumstances ex fast fattoi as, if A. makes a feoff- 
ment to the Use of his intended wife and her eldest son for their 
lives, upon the marriage the wife takes the whole Use in severalty: 
and upon the birth ol a son, the Use is executed jointly in them both. 
Bac. f/s + 35l. This is sometimes called a Secondary y sometimes a 
Shifting Use. And whenever the Use limited by the deed expires, Or 
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cannot vest, it returns hack 10 him who raised it, after such expira- 
tion, or during such impossibility, and is stj-Icd a Resulting U&r. As 
if a man makes a feoffment to the Use of hi^ intended wife for life, 
with remainder to die Use of her fusi-boru sun in tail: here, till he 
marries, the Use results back to himself: after marriage, it is exe- 
cuted in the wife for life; ant], if she dies without issue, the whole 
results back to him in lee, Bac< 350: 1 Nt/t. 120. It was like- 
wise he)u\ that the Uses originally declared, may he revoked at any 
future time, and neu Uses be declared of the land, provided the 
grantor reserved to himself such a power at the creation of the estate; 
whereas the utmost that the Common Law would allow, was a deed 
of defeasance coeval with the grant itself (and therefore esteemed a 
part of Lt} upon events specifically mentioned. And, in case of such 
a revocation, the old Uses were held instantly to cease, and the new 
ones to become executed in their stead, C"c, Lift. 237, And this was 
permitted, partly to indulge the convenience, and partly the caprice 
of mankind; who (as lord Bacon observes) have always affected to 
have the disposition of their property revocable in their own time, 
and irrevocable ever afterwards. Bac. Us, 316, 

By this equitable train of decisions in the courts of law, the power 
of the court of chancery over landed property was greatly curtailed 
and diminished. But one or two technical scruples, which the judges 
found it hard to fret over, restored it with ten-fold increase. They 
held, in the first place, that " no Use could be limited on a Use;" 
and that when a man bargains and sells his land for money, which 
raises a Use by implication to the bargainee* the limitation of a far- 
ther Use to another person is repugnant, and therefore void, Dy. 
155: 1 dnd, 37. 136. And therefore; on a feoffment to ji. and his 
heirs, to the Use of B. and his heirs, in trust for C. and his heirs, 
they held that the statute executed only the first Use, and that the 
second was a mere nullity; not advening, that the instant the Brsf 
Use was executed in he became seised to the use of C,j which 
second Use the statute might as well be permitted to execute as it 
did the first; and so the legal estate might he instantancouslv trans- 
milted down, through a hundred Uses upon Uses, till finally executed 
in the last t'r#itti-qttc-U$t. [It is now the practice to introduce only 
the names of the trustee and Cestui-sjuc-Ttitst; the estate being con- 
veyed to .'/, and his heirs, to ihe Use of A. and his heirs in trust for 
B, and his heirs.^ Again, as the statute mentions only such persons 
as were seised to the Use of others, tii is was held not to extend to 
terms of years* or other chattel interests, whereof the termor is not 
seised, but only possessed; and therefore, if a term of one thousand 
years be limited to Jf^ ;o the Use of (or in Trust for) B. the statute 
does not execute this Use, but leaves it at Common Law. Bar. Ve. 
335; Jtnk, 244: Poph, 76t Dytr 369. And lastly, (by more modern 
resolutions,) where lands are given to one and bis heirs, in trust to 
receive and pay over the profits to another, this Use is not executed 
by the statute; for the land must remain in the trustee to enable him 
to perform the trust* 2 Comm. r, 20, cites 1 Jit/. ~ib. 383, 384, 

It seems, however, now to be decided, that, to prevent a trust from 
being executed by the. statute in cases of this kind, it is necessary 
that the trustees should have some control and discretion in the ap- 
plication of the profits of the estate, as to make repairs, or provide 
for the maintenance of the Cc&tui~qu£-T}wtt. Where there is no such 
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special circumstance, it appears to be equivalent to a direction to 
trustees to permit Ct'stui-fitir-Ti-uHi to take the profits of the estate; 
which is fulh established, to be a Use executed. 1 Com?n. c. 20. in n. 
cites 1 Uro. C A J . 7 .j; 2 Term Jirfi* 444: 1 Ktf.Jb.SW. 

Oi the two more Qnttent distinctions the courts of equity quickly 
availed themselves. In the first case it was evident that II* was never 
intended by the panics to have any beneficial interest; and, in the 
second, the C'r-kfut-t/ ;tr-l T *c of die term was expressly driven into the 
court of chancery to seek his remedy: and therefore that court deter- 
mined, that though these were not Uses, which the statute could ex- 
ecute* yet still they were Trust* in equity, which in conscience ought 
to be performed. To this the reason of mankind assented* and the 
doctrine ol Uses was revived, under the denomination of Trusts: and 
thus, by this strict construe lion of the courts of law, a statute made 
upon great deliberation, and introduced in the most solemn manner, 
has had little other effect than to make a slight alteration in the 
formal words of a conveyance. Vaughn 50: . //X\ $91. 

However, the courts of equity, in the exercise of this new juris- 
diction, have wisely avoided, in a great degree, those mischiefs which 
made Uses intolerable. The statute of frauds, siptu 29 Cur. 2. c. 
baring required that every declaration, assignment, or grant of any 
Trust, in lands and hereditaments, (except such as arise fiom impli- 
cation or construction of law,) shall be made hi writing signed by the 
party, or by his written will; the Courts now consider a trust -estate 
(cither when expressly declared or resulting by such implication) as 
equivalent to the legal ownership, governed by the same rules of pro- 
per i.y, and liable to every charge in equity, which the other is sub- 
ject to in law: And, by a long scries of uniform determinations, for 
now near a century past, with some assistance from the legislature, 
they have raised a new system of rational jurisprudence, by which 
Trusts are made to answer in general all the beneficial ends of Uses, 
without their inconvenience or frauds. The trustee is considered as 
merely the instrument of conveyance, and can in no shape affect the 
estate, unless by alienation for a valuable consideration to a purcha- 
ser without notice; which, as Ct-xttti-yur-Use is generally in posses- 
sion of the land, is a thing that can rarely happen. 2 l<ret m. 43< The 
Trust will descend, may be aliened, is liable to debts, to executions 
on judgments, statutes* and recognizances, (by the express provision 
of the statute of frauds,) to forfeiture, to leases, and other incum- 
brances, nay even to the curtesy of the husband, as if it was an estate 
at law. It has not yet indeed been subjected to dower, more from a 
cautious adherence to some hasty precedents, than from any well- 
grounded principle. L Chanr. Jit/i. 254: 2 P, Wtofe, 640. Jt hath also 
been held not liable to escheat to the lord, in consequence of attain- 
der or want of heirs; because the iru^t could never he intended for 
his benefit, Harthv. 494: Eurgexz and Wheat^ \ Black. Reft, 123. 
See further, title Trusts* 

The only service, therefore, to which this celebrated Statute of 
Uxe& is now consigned, is in giving efficacy to certain new and secret 
species of conveyances; introduced in order to render transactions of 
this sort as private as possible, and to save the trouble of making 
livery of seisin, the only antient conveyance of corporeal freeholds; 
the sec urity and notoriety of which public investiture abundantly over- 
paid the labour of going to the land, or of sending an attorney in 
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one's stead: But w r hich has given way to a species of conveyance 
called a covenant to Hand scim! t I ' by uhhh a man, sclm-I of 
lands, covenants, in consideration of Mood or marriage, that he frill 
stand seised of the same to the L T se of his child* wife, or kinsman; 
for life, in tail, or in fee. Here the statute executes at once the 
estate; for the party intended to be benefited, having thus acquired 
the Use, is thereby put at once into corporal possession of the land, 
without ever seeing it, by a kind of parliamentary ma^ic But this 
conveyance can only operate, when made upon such Weighty and 
interesting considerations as those of blood or marriage. 3 Cue/an* c. 
20. See Mils Dictionary, titJcs Conveyance; Covenant to stand tthedi 
Merger. 

Sui-erstitiovs Uses. A devise of lands or goods to superstitious 
Uses, is where it is to find or maintain a chaplain or priest to pray 
for the souls of the dead; or a lamp in a chapel, a stipendiary priest, 
t?e. These, and such J ike, are declared to be superstitious Uses; and 
the lands and goods so devised are forfeited to the king by stat. \ Ed. 
6. c. 14: See also stat. 23 N. 8. c. 10* and this Diet, titles Mortmain; 
Charitable Uses, A man devised lands to trustees and their heirs to 
find a priest to pray lor his soul, so as the laws of the Jand would 
permit; and if the laws would not permit it, then to apply the profits 
to the poor, with power to convert the profits to either of the said 
Uses; adjudged this was not a devise to any superstitious Use, 3 
JW/#> vtf£r, 25$. Where certain profits arising out of lands are ^iven 
to superstitious Uses, the king shall have only so much of the ffavly 
profits, which were to be applied to the superstitious Uses; though 
when the land itself is given to the usiaior, declaring that the pro- 
fits, without saying how much, shall he employed for such Uses, in 
this case the king shall have the land itself. A/tor !29. If a sum cer- 
tain is given to a priest, and other goods which depend upon the 
superstitious Use, all is forfeited to the king; yet if land, fcfe. is crirven 
to find an obit, or anniversary, and for another good Use, and there is 
no certainty how much shall be employed to the superstitious Lsc, 
the gift to the good Use shall preserve khe whole from forfeiture. 4 
Rift, 104; 2 Roll, 205, Where a superstitious Use is void, so that the 
liing could not liave it, it is not so far void, as to result to the heir at 
law; and therefore the king may apply it to charity I Salk\ 163. It 
seems now, that, independent of the statutes, devises of ibis kind 
could not have effect: for either they would be void by the Mortmain 
statutes, or when not within the reach of any of them, wuukl be 
deemed superstitious by the courts of equity; winch would therefore 
direct the money to be applied to son. c Use really charitable, at the 
Court's discretion; or should the determined Uses not be thought 
strong enough to warrant the exercise of a discretion so large, would 
consider the devisee as a trustee, for such as would he entitled it 
there were no devise. 1 Xn&t 112,6. n. 2. See Vin. jSbf* Charitable 
Ueea (D). 

USER DE ACTION, Is the pursuing or bringing an action, in 
the proper county* t5V, Broke 64 

USHER, Fr. Hwsm:r % a door-keeper,] An officer in the king's 
house, as of the privy c ham her, &c. There arc J so Ushers of the 
courts of rhancery and exchequer. 

USU CAPTION, Utucaptio!] The enjoying by continuance of 
time; a long possession-, u prescription. Terms dc Xry.— Property 
acquired by Use or posses & ion- 
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USUFRUCTUARY, Uxufructuariux.] One that hath the Use and 
reaps the profit of a thing. 

USUFRUCT, is a tenure introduced into the Scotch law from the 
Civil Law: It is the right of life-rent possession, without destroying 
or wasting the subject over which the tenure extends: The proprietor 
of tlie subject is termed the Fiar; the property, the Fee, and the per- 
son possessed, the Ufe Renter. 

USURIOUS CONTRACT, Any bargain or contract, whereby 
any man is obliged to pay more interest for than the Law allow; 
See title Usury. 

USURPATION, UtmfiMio.] The using that which is another's; 
an interruption or disturbing a man in his right and possession, L3V + 
Usurpations in the Civil and Canon Law are called intrusions; and 
such intruders, having not any right, shall submit, or be excommu- 
nicated and deprived, ESfo by Boniface's Const, Gits. Codex &17. For 
Usurpations of yJdvowaons, see title sldvowson. As to Usurpations of 
Franchises, see titles Corporation; Quo Warranto. 
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USURY. 

Usura,] Money given for the use of money; it is particularly de- 
fined to be the gain of any thing by contract above the principal, or 
that which was lent, exacted in consideration of loan thereof, whether 
it be of money, or any other thin 3 Inst. 151. Some make Usury 
to be the profit exacted for a loan made to a person in want and dis- 
tress; but properly it consists in extorting an unreasonable rate for 
money, beyond what is allowed by positive law. The letting money 
out at interest, or upon Usury, was against the Common Law; and in 
former times, if any ore, after his death, had been found to be an 
Usurer, all his goods and chattels were forfeited to the King, &t. 
And according to several antient statutes, all Usury is unlawful; but 
at this time neither the Common or Statute Law absolutely prohibits 
Usury. 3 Inst. 3 51, 1 52. By this is meant interest for money lent, not 
exceeding the settled rate: Interest being the lawful gain; Usury lliz 
extortion of unlawful gain. See title Interest, 

11" judgment cannot be given on the statute against Usury, it hath 
been said that if it be found that a person took money for forbearance 
by corrupt agreement, judgment may be given against him at Com- 
mon Law, of fine and imprisonment. 3 Saik. 39 L 

"Whatever were the prejudices of early times against the taking of 
interest, they appear to have worn off in the reign of Henry VIII.; a 
rational commerce having taught the nation, that an estate in money, 
as well as an estate in land, houses, and the like, might be let out 
to hire, without the breach of one moral or religious duty. And 
indeed, when the source of this prejudice is examined, it will be 
found to have originated in a political, and not a moral precept; for 
though the Jews were prohibited from taking Usury, that is interest, 
from their brethren, they were in express wo ids permitted to lake it 
from a stranger. 2 Comm. 455} 6. 

What shall be a reasonable profit for the loan of money must ne- 
cessarily depend on a variety of circumstances. In the reign of Henry 
8. \0L ficr cent, was allowed, as the legal rate of interest, but by stat, 
5 £5" 6 Fd. 6. c. 20, it was observed, that the stat . 37 H. 8. c . 9, allow- 
ing this rate of interest, had been construed to give a licence and 
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sanction to all 1'nuty not exceeding lQI.fttr cent.; and this construe 
tion was declared to be utterly againat Scripture; and therefor* alj 
persons were forbid to lend or forbear by any device* for any Usury, 
Increase* Lucre or Gain whatsoever, on pain of forfeiting the thing, 
and the Usury or interest and of being imprisoned and fined; and so 
the Law stood till the star, 13 Jiiiz. c. 8, which revived the stat. 37 
//. 8* c. 9. and ordained that all brokers should be guilty of a /rrjrsw- 
nirc who transacted any contracts for more; and the securities them- 
selves should be void. The statute 21 Jac, 1. e. 17. fun her reduced 
the rate of interest to HL pur cut,'.; and it having been lowered in 
1650, during the Usurpation, to bi.flcr cent, the same reduction was 
redacted after the Restoration, by star. 12 Car. 2. c 13- And lastly, 
this rate of interest was reduced to SL/itr cent, by Mat. 12 rfnit.*t. 
2. e. 16, 

By this stat, 12 Ann. $t. 2. c. 16. no person shall take, directly or 
indirectly, for loan of any money, or any tiling above the value of 51. 
for the forbearance of IO0A for a year* and so proportionally for a 
greater or less sura; and all bonds* contracts, and assurances made 
for payment of any principal sum to be lent on Usury, above the rate 
of $L fur cent, ahull be utterly void: And whoever shall lake, accept 
or receive by way of corrupt bargain, loan, tsV . a greater interest, 
shall forfeit treble the money borrowed, one half of the penalty to (he 
prosecutor, the other to the K.ing: And if any scrivener or broker 
takes more than 5s. fur crnt. p roc unit ion -money, or more than I2d. 
for making a bond, he- shall forfeit 20! with costs, and suffer half-a- 
year's imprisonment. Sec id so title Annuities far lAfe. 

These restrictions, however, do not apply to contracts made in 
foreign countries, for on such contracts our Courts will direct the 
payment of interest according to the law of the country in which such 
contract was made. Ekins v. East India Cwnfmny* \ P. iVwu. J 96: 2 
Bro. P. G 72> Thus irisA, American, Turkish, and Indian interest have 
been allowed in our Courts to the amount of even W.fter cent. Tor 
the moderation or exorbitance of interest depends upon local circum- 
stances; and the refusal to enforce such contracts would put a stop to 
all foreign trade. And by stat. 14 Gio. 3. f, 7D. all mortgages and 
other securities upon estates and other property, in Ireland* the 
Plantations, bearing interest not exceeding id. per cunt, shall be lt^al. 
though executed in the kingdom of Great Britain^ unless the money 
lent shall be known at ihe time to exceed the value of the thine, in 
pledge; in which case, also, to prevent usurious contracts at home, 
under the colour of such foreign securities, the borrower shall forfeit 
treble the sum so borrowed. 2 463, 4. See title Mortgage. 

The following determinations will further explain the general prin- 
ciples that govern the cases on thi^ subject. 

It is not necessary ihat money should be actually advanced, to con- 
stitute the offence of Usury, but any contrivance or pretence w hatever 
to gain more than legal interest where it is the intent of the parties 
to contract for a loan, will be Usury: As where a person applies to a 
tradesman to lend him nioney j v, ho, instead of cash> furnishes him 
with goods, to be paid for at a future day, but at such an exorbitant 
price as to secure himself snore than legal interest, upon the amount 
of their intrinsic value, thia is an usurious contract, The question of 
Usury, orwhether a contract is a colour and pretence for an usurious 
loan, or is a fair and honest transaction, must, under all its circum- 
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stances, be determined by a jury, subject to the correction of the 
Court by a new trial; Coiufi. 112, 770: Doug. 70S: 3 Term Refi. 531. 

It U rerttarkable, that one particular species ot indirect Usury is 
guarded against by the stat. 37 8, c. y. and this part of the statute 
seems still in force, — By this it is enacted that no person shall sell 
his merchandizes to any other, and, within three months after, buy 
the same, or any part thereof, upon a {ewer fir ice, knowing them to 
be the same, on pain to forfeit treble the value; half to the informer 
and halt to the King; and also to be punished by fine and imprison- 
ment. 

It is now clearly settled that bankers, and others discounting bills, 
may not only take 5l. fier cenc> for interest, but also a reasonable sum 
besides, for their trouble and risk in remitting qaslh and for other in- 
cident^ expences. 2 Term Re/i. 52 — But still whether such a charge 
is reasonable* or usurious must be decided by a jury, assisted by the 
direction of the judge. See I Box. & Pull. 376, 

If a contract is entered into to pay more than legal interest, though 
all securities are immediately void, yet the penalty is not incurred, 
till more than legal interest is actually paid. Doug. 223, 

The borrower may be produced as a witness to prove the Usury In 
an action for the penalty, if he swears that he has repaid the sum 
borrowed. 4 Burr, 2251. See Haym. 191,- — It was formerly held, that 
the borrower could not be admitted to prove the repayment of the 
money, for till that was proved, he was no witness at all. 1 Slra. 633. 

It a bill of exchange, or note, is given in consequence of an usu- 
rious contract, it is absolutely void, even in the hands of an innocent 
person, who may have taken it in the fair and regular course of busi- 
ness without any notice of the Usury: And evidence of Usury will be 
a good defence, in an action, brought upon such bill or note against 
the drawer, acceptor, or indorser. Loivc v. Waller* Doug. 70S. But 
where A. for an usurious consideration gave his promissory note to 
/f., who transferred it to C\ for a valuable consideration, without no- 
tice of the Usury, and afterwards A. gave a bond to C. for the amount* 
the Court of K. B, determined that the bond was valid: though they 
held that if the bond had been given in consideration of the note, it 
would have been void. 8 Term Reft. A" B. 390, 

The borrower may be a witness, though the money is not paid, if 
the Usury neither atfects the debt, nor avoids the contract: And 
where the matter is doubtful, the objection shall only go to his 
credit, and not to his competency as a witness, 1 Term Rep, 153. 

If the original contract be not usurious, nothing done afterwards 
can make it so: A counter-bond to save one harmless against a bond 
made upon a currupt agreement, will not be void by the statutes. But 
if the original agreement be corrupt between all the parties, and s» 
Within the statute, no colour will exempt him from the danger of the 
statutes against Usury, \ Brown/. 73: 2 And. 428: 4 Sficft. Abr. 170, 
A bona fide debt is not destroyed by being mingled with an usurious 
contract relating to it, 1 H. Black at, 462: I East's Rc/i. 92. 

A fine levied, or judgment suffered as a security for money, in 
pursuance of an usurious contract, may be avoided by an averment 
rjF the corrupt agreement, as w r ell as any common specialty or parol 
contract: It is not material, w hether the payment of the principal 
and the usurious interest be secured by the same, or by different 
conveyances: for all writings whatsoever for the strengthening such 
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a contract are void; also a contract reserving to the lender a greater 
advantage than allowed, is usurious* if the whole is reserved by way 
of interest, or in part only under that name, and in part by way of 
rent lor a house let at a rate plainly exceeding the known value; so 
where part is taken before the end of the time, that the borrower 
hath noL the profit of the whole principal money, &c. 1 Hawk. P. C. 
c. B%, § 22. 

By Holt) chief justice, if A. owes B. 100^ who demands his 
money, and A. acquaints him, that he hath not the money ready, 
but is desirous to pay it, if B. can procure it to be lent by any other 
persons and thereupon /i. having present occasion for his money, 
contracts with C, that if he will lend A* \00i. he wit] give him 10/., 
on which C. lends the money, and the debt is paid to B.; this is a 
good and lawful contract, and not usurious between B. and C. Carth. 
252. It is not usury, if there be not a corrupt agreement, for more 
than the statute interest; and the defendant, shall not be punished, 
unless he receive some part of the money in affirmance of the usuri- 
ous agreement, 3 Salk. 390. 

A. Jent B. 500/. and at the time of the loan it w T as agreed, that fiL 
should give something more than legal interest as a com pensution> 
but no particular sum WW specified. After the execution of the deed, 
B, gave A. 501. — B. continued to pay interest on the whole 500/. for 
five years; at the end of which time an action was brought against A. 
for Usury. The Court of C P. held that the action was not barred 
by lapse of time, for that the loan was substantially for no more than 
450/, and consequently the interest at the rale of 5L/ur cent, on the 
500/. received within the last year was usurious, 2 Bos. & PuiL 381. 

There can be no Usury without a loan; and the Court hath distin- 
guished between a bargain and a loan. I l.udu* 273: Sid. 27, If a 
man lend another 100/. for two > cars, to pay for the loan $01, and 
if he pays the principal at the year's end, he shall pay nothing for 
interest; this is not Usury, because the parly may pay it at the year's 
end and so discharge himself. Cro. Jac> 509: 5 lirfi. 69 r And it is 
the same where a person, by special agreement, is to pay double the 
sum borrowed, fcsff. by way of penalty, for non-payment of the princi- 
pal debt: the penalty being in lieu of damages, and the borrower 
might repay the principal at the time agreed, and avoid the penalty. 
S Jiiffft. 89: 2 Roll. Abr. 801. But if these clauses be inserted merely to 
evade the statute, the contract is void, and the lender is liable to the 
penalties of Usury. I J lawk. P. C. c. &2, § 19. 

To make Usury, there must be cither a direct loan, and a taking 
of more than legal interest, for the forbearance of payment; or there 
must be some device for the purpose of concealing or evading the 
appearance of a loan and forbearance, where in truth it was such. 
4 East* * Rtfl. 55. 

In all questions, in whatever respect repugnant to the statute, the 
nature and substance of the transaction, and the view of the parties, 
must be ascertained to satisfy the court, that there is a ioa.it and bor* 
towing: And where the real truth is, a loan of money, the wit of man 
cannot find a shift to take it out of the statute: And though the statute 
mentions only loans of monies, wares, merchandizes, and other com- 
modities, yet any other contrivance, if ihe substance of it be a loan, 
will come under the word indirectly, Coivfi, 115. 796: Doug* 712, 
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A man surrenders a copyhold estate to another, upon condition 
Lhat if he pays 80/. at a certain day, then the surrender to bu wsidj 
I'd after it is agreed between them that the money shall not he paid, ? 
but that tjie surrenderor shall forfeit, i?c. In consideration whereof, the 
surrenderee promises to pajr to the surrenderor, on a certain day, 60/. 
or 51. /u r annum from the said day /iro una & ini res*eofx.he said 60/. 
till that sum is paid: tins ti/. shall he taken to be ittfrrexxt* damnorunt^ 
a, d not lucri, and but limited as a penalty for non-payment of the <S0£ 
as n v'situtir lia-nx, kc . 2 Roll, lit ft. 4o9: 1 Dativ. .Hn; 14. On a Joan 
pi IQOL or other sum of money for a year, the Jencler may agree to 
take his interest half-yearly, of quarterly; or to receive the profits of 
a manor or lands, t*fc. and it will be no Usury, though such profits 
arc rendered every day. Cro. Jot. 26. 

Where a bond was conditioned for the payment of 100/. by quar- 
terly payments of 5/. each, and interest at 5/. per cent* with a memo- 
randum indorsed* that at the end of each year the year's interest due 
was to be added to the principal, and then the 20/, received in the 
course of the year was to be deducted, and the balance tu remain as 
principal; this was held not lobe usurious; 4 Term Re/i. 613; and this 
judgment was affirmed in the exchequer chamber. 2 H. Black at. 144. 

If a grant of rent, or lease for 20/. a .year of land which is worth 
100/. fier tmhunii he made for one hundred pounds, it is not usurious; 
if there be not an agreement, that this grant or lease shall he void, 
upon payment of the principal and arrears, {J?c Jenk. Cent. 24<>. But 
if two men speak together, and one desires the other to tend him an 
hundred pounds, and for the loan of it, he will give more than legal 
interest; and, to evade the statute, he grants to him SOL per unman 
out of his land for ten years, or makes a lease for one hundred years 
to him, and the lessee re grants it upon condition that he shall pay 
>0/ t yearly for the ten years: In this case it is Usury, though the 
lender never have his own hundred pounds again. 1 Cro. 27. Sec 
1 Leon. 3 1 9, 

A man granted a large rent for years, for a small sum of money: 
The statute of Usury was pleaded; and it was adjudged, that it it 
had been laid to be upon a loan of money, it had been usurious; 
though it is otherwise if it be a contract for an annuity. 4 Shtfi. Jbr. 
170. If one hath a rent-charge of 30/. a year, and another asketh 
what he shall give for it, and they agree for 100/, this is a plain con- 
tract for the rent-charge, and no usury, 3 JVeto, 510. The grant of 
an annuity for lives, not only exceeding the rate allowed for interest, 
but also the proportion for contracts ol this kind, in consideration 
of a certain sum of money, is not within the statutes against Usury; 
and so of a grant of an annuity, on condition, t3r, Cro. Juc. 253: 2 
Ltv. 7. Sec I Bid. 182; and this Diet, title Atmiittied for Live*, 

Where interest exceeds 51. per cent, fter annum on a bond, if 
possibly the principal and interest are in hazard, upon a contingency 
or casualty, or if there is a hazard that one may have less than his 
principal as when a bund is to pi*y money upon the return of a ship 
from sea, &c. these are not Usury. 2 Cro. 20 8. 508: I Cro. 27: Show. 
3. Though where lends to D< three hundred pounds on bond, 
upon an adventure during the life of JC. for such a time; if therefore 
D. pays to B. twenty pounds in three months, and, at the end of mx 
mouths, the principal stun, with a farther premium^ at the rate of 6(L 
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. fifr pound a month; or if before ihe time mentioned E. dies, then 
-* the bond to be void: This, differing from the hazard in a bottomry 
X bond, was adjudged an usurious contract. Cttrt/iew 67, 68; Comberb. 
V 125. One hundred pounds is Jcnt to have 120/. at the year's end, 
upon a. casualty} if the casualty goes to the interest only, and not the 
principal, it is Usury. The difference is, that where the principal and 
interest are both in danger of being lost, there the contract for extra- 
Ordinary interest is not usurious; bat when the principal is well se- 
cured, it is otherwise, 3 i>alk. 391. Sec title Insurance IV. as to 
Bottomry B'mds. 

The loan of Money produced by the sale of stock (or valued with 
reference to the price of sloe k at the time of the loan) on an agree- 
ment that the borrower shall, at a certain day replace (or purchase) 
stock to the amount of the stock sold (or purchasable at the time of 
the loan) with such interest in the mean time as the stock itself 
mighfrhave produced, is not usurious: not even if there is a condition 
in the alternative to repay the money on a subsequent day; unless the 
jyransaction be colourable, and a mere device to obtain more than the 
legal interest, 3 Term Rep. K. B. 5,>1: 3 Term Hep. 162: 6 East Rep, 
304. 

Money paid by A, to B. in order to compromise a quit-am action of 
Usury brought by 2J + against A. on the ground of an usurious trans- 
action between the latter and one A'., may be recovered back in an 
action by A. for money had and received- For the prohibition and 
penalties of the stat. 18 Etiz. c. 5. attach only on the » informer or 
plaintiff, or other person suing out process in the penal action," 
making composition, &c. contrary to the statute; and not upon the 
party paying the composition and therefore the latter does not stand, 
in this respect, in pari delicto^ nor is fiarticcfis criminis with such 
compounding informer or plaintiff, And such recovery may be had, 
although £ s *> assignees had before recovered from B. the money 
so received 'iff' him, as money received to their use (the money paid 
by way of composition being at the time stated to be /£ f s money;) 
there being no evidence to shew that A. the present plaintiff was 
privy to that suit. 8 Fan's Rep. 378. 

UTAS, Octavo.) the eighth day following any term or feast; as the 
Utas of St. Michael, Stc, And any day between the feast and the 
octave is said to be within the Utas: The use of this is in the return 
of writs; as appears by the stat. 51 H. 3. 2. Sec titles Terms ; 
ZJay.v in Bank. 

UTENSIL, Any thing necessary for use and occupation; as house- 
hold stuff, tfc. Ojweil. 

UTliRlMUS FRATER. A brother by the mother's side. Fortese. 
de Laud, EE. Aug, 5. See tiile Descent. 

UTFANGTHEF; Sec Gutfuvgthef. 

UTLAGATO capiendo., (/uavdo utlagatur in una c ami tat tt 
fiostca fugii in ulium; A writ, the nature whereof is sufficiently ex* 
pressed by the name. See Feg. Orig. fol, 133; and this dictionary, 
title Qwlaivry, 

UTLEGHf Ut/iiagust Utlagatus.'] An outlaw. Fieta*. lib, 1. <r. 47. 
Set' Ouilaiaru. 

UTL A WHY, Uttagaria* vA Utjagatio.'] See title Outlawry. 
UTLEPE, Sax.] An escape of a ielon out of prison. Fleta, lib, \. 
g. 47, 
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UTIiUM, A writ now of little use* Terms de Ley. Sec Maize de 
f}/rum r t 

UT TER BAKKISTERS, Juris co nwlfi.] Barristers at law, nc w Iy 
Stilled, who plead without the bar, &c. See titles Barranter; Serjeant, 

UTTERING FALSE MONEY; Sec titles Coin; Treason, 

VULGARIS PURGATIO. The most antieiH species of trial was 
that by ordeal, which wajs peculiarly distinguished by the appellation 
of Judicium /Jet; and sometimes t'ufgarte flurg&tto, to distinguish 
it from the canonical purgation, which was by the oath of the party. 
See title Ordeal. 

VULTIVA, A wound in the face — Vvltivam 50 &ot. com/ionat. Lvg. 
Sax. 

VULTUS DE EUCA, The image or portrait of our crucified 
Saviour kept at Lucca in the church of the Holy Cross: Wilt. I. called 
the Conqueror, often swore fwr mneium vulturn de Luca. Eadrner. 
lib. I: Matmsb. lib, 4. 
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rADSliT, is a right whereby lands are mipigiiorutcri or 



' v pledged for security of a certain sum, Scotch Diet. Similar 
to tli c English Mortgage^ sec thai title. 

Wadskt i-hopkii, is when the Wadsetter (mortgagee) takes his 
hazfcrd of the rents ol the land, for satisfaction of his annual rent, and 
pays himself nil puhiic burdens. Scotch Did, 

Wadset imi'Hopkk, is when the grantor of the Wadset (the 
mortgagor) pays the public burdens, the WadsctLcr having his annual 
re tits secured. Scotch Diet. 

\\ adsi .tter* is he to whom a Wadset is granted. Scotch Diet. 
(the Mortgagee,) 

WAr'TOKS, WaftoresJ, Conductors of vessels at sea. King Edw. 
IV. constituted certain officers with naval power, whom he a tiled 
C . . ! ides } Canductoree, and Wqfiores, to guard our fishing vessels on 
the coasts vfAorfotk and Suffolk. Pat. 22 Ed. 4. 

WAGE* fadiare t from Fi\ Gage] The giving of security for per- 
formance of any thing-; to wage or gage deliverance, to wage law, 
&c. Co. Lin. 294. See Wager of Law, 
VPAGER OF BATTLE; See title Battel, 

WAGER OV LAW. Vadhitio Legit.] So called, because the 
defendant puts in sureties, x-adios, that at such a day he will make 
his LavOf that is, take the benefit which the Law has allowed him. 
3 Comm, c, 22: 1 Imt, 295. 

This takes place where an action cf debt is brought against a man 
upon a simple contract between the parties, without deed or record: 
and the defendant swears in court in the presence of eleven com- 
purgators, that he oweth the plaintiff nothing, in manner and form 
as he hath declared: The reason of this waging of Law is, because 
the defendant might have paid the plaintiff his debt in private, or be- 
fore witnesses who may be all dead, and therefore the law allows him 
to wage his law in his discharge; and his oath shall rather be accept- 
ed to discharge himself, than the law will suffer him to be charged 
upon the bare allegation of the plaintiff. 2 Inst. 45* Wager of Law 
is used in actions of debt without specialty; and also in action of 
detinue, for goods or chattels lent or left with the defendi.nl, who 
may swear on a book, that he detamctb not the goods in manner 
as the plaintiff has declared, and his compurgators, (who must, in 
all cases, as it seems now, be eleven in number,) swear that they 
believe his oath to be true. 3 Qbmttt. t, 22, 

The manner of waging law is thus: He that is to do it, must bring 
his compurgators with him into court, and stand al the end <jf the 
bar towards the right hand of the chief justice; and the secondary 
asks him, whether he will wage his law? If he answers that he will, 
i he judge admonish eth him to be well advised, and tells him the dan- 
ger of taking a false oath: and ii he still persists, the secondary says, 
:>tul he that wages his Jaw repeats after him: " Hear this, ye Jus- 
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ticcs, That I A. Ji. do not owe to C, D. the sum of, &c. nor any pen- 
ny (hereof* in manner and form as the said C, />♦ hath declared against 
me: So help pie God." Though, before he lakes the oath* the plain- 
tiff is called by the crier thrice; and if he do not appear he becomes 
non-suited, and then the defendant goes quit without taking his oath; 
and if he appear, and the defendant swears that he owes the plain- 
tiff nothing, and the compurgators do give it upon oath that they 
believe he swears true, the plaintiff is barred for ever; for when a 
person has waged his law, it is as much as if a verdict has passed 
against the plaintiff; If the plaintiff do not appear to hear the defend- 
ant perform his law, so that he is non-suit, he is not barred, but may 
bring anew action. I Inst. 1 55: 2 lal. Mr, 674. 

In an action of debt on a by-law, the defendant waged his law; a 
day being given on the roll tor him to come and make his Iaw s he 
was set at the right coi ner of the bar, and the secondary asked him, 
if he was ready to wage his law; who answering that he was, he laid 
his hand on the book, and then the plaintiff was called; Then the 
judges admonished him and his compurgators not to swear rashly; 
and thereupon lie made oath, that he did not owe the money tiioilo ct 
forma as the plaintiff had declared; and then his compurgators, who 
were standing behind him, were called, and each of them laying his 
right hand upon the book, made oath that they believed what the de- 
fendant had sworn was true* 2 Vent. 171: 2 Saifc.6&2. The defendant 
cannot wage his law in any action, btit personal actions, where the 
cause is secret: and wager of law has been denied on hearing the 
case, and the defendant been advised to plead to issue, tstf, 2 Lil. 675, 
676. 

Executors and administrators, when charged for the debt of the 
deceased, shall not be admitted to wage their law: For no man can, 
with a safe conscience, wage law of another man's contract; that is f 
swear that he never entered into it, or at least that he privately dis- 
charged it, Finch L. 424 + The lung also has his prerogative; for, as 
all wager of law imports a reflection on the plaintiff for dishonesty, 
therefore there shall be no such wager on actions brought by him. 
Finch L. 4-25. And this prerogative extends and is communicated to 
debtor and accomptant; for, on a writ of quo minus in the exchequer 
for a debt on simple contract, the defendant is not allowed to wage 
his law. 1 In&t> 295. 

Tn short, the wager of law was never permitted, but where the 
defendant bore a fair and irreproachable character; and it also was 
confined to such cases where a debt might be supposed to be dis- 
charged) or satisfaction made in private, without any witnesses to 
attesi it; And many other prudential restrictions accompanied this 
indulgence. But at length it was considered, that (even under all its 
re s tiic lions) it threw too great a temptation in the way of indigent 
or profligate men; and therefore by degrees new remedies were de- 
vised] and P0W forms of actions were introduced, wherein no defend- 
ant is at liberty to wage his law. So that now no plaintiff need at all 
apprehend any dauber from the hardness of his debtor's conscience! 
unless he voluntarily chooses to rely on his adversary** veracity, by 
bringing an obsolete, instead of a modern, action. Therefore one shall 
hardly hear at present of an action of debt brought upon a simple 
eontract; that being supplied by an action of trespass on the case for 
the breach of a promi.se or m sun; fmfj wherein, though the spceinV 
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debt cannot be recovered, yet damages may, equivalent to the specific 
debt: And this being an action of trespass no law can be waged 
therein. So, instead of tin action of detinue to recover the very thing 
detained, an action ol trespass on the case in trover and conversion is 
usually brought; wherein, though the horse or other specific chattel 
cannot be had, yet the defendant shall pay damages for the conver- 
sion, equal to the value of the chattel ; and for this trespass also no 
wager of law is flowed. In the room of actions of account, a bill in 
equity is usually filed; wherein, though the defendant answers upon 
his oath, yet such oath is not conclusive to the plaintiff; but he may 
prove every article by other evidence, in contradiction to what the 
ill fertdant lias sworn. So that Wager of Law is quite out of use, being 
avoided by the mode of bringing 1 the action: but still it is not out of 
force- And therefore) when a new statute inflicts a penalty, and gives 
an action of debt for recovering it, it is usual to add, " in which no 
wager of law shall be allowed; 31 otherwise an hardy delinquent might 
escape any penalty of the law } by swearing lie had never incurred, or 
else had discharged it. See 3 Comm. c. 22; where many particulars 
as to this obsolete species of trial by the oath of a defendant and his 
compurgators arc detailed, 

WAGERING POLICIES; See title Insurance. 

WAGERS. By &iat. 7 Ami. c. 17, all Wagers laid upon a contin- 
gency relating to the then war with Fran& t all securities, &c. 
therefore were declared to be void; and persons concerned were to 
forfeit double the sums laid. 

In general, a Wager may he considered as legal, if it be not an 
incitement to a breach of the peace, or to immorality; or if it do not 
;lVl'CL l!w Ilx !ir:: : ;-s or inu rcst oi third person, or expose him to ridi- 
cule j or if it be not against sound policy. Coivfi. 729. 2 Term Ne/i. 
610. €16: 3 Term Refi, 697: where the principal cases on this point 
are very fully considered. See also 5 Term Reft; 405: 7 71 /?, 535: 
3 T. R. 575: 2 Bos. & Put. 130, 467. and this Diet, title Gaming. 

No action will lie on a Wager respecting the mode of playing an 
illegal game; and if such a cause be set down for trial, the judge at 
Nisi Prizis is justified in ordering it to be struck out of the paper. 
2 H. Blucksr. 43, 

WAGES, the reward agreed upon by a master to be paid to a ser- 
vant, or any other person which he hires to do business for him. 
2 Lill. Abr. 677. See titles Labourers! Servant** 

Wages of Members of Parliament; See Parliament. 

WAGGONS and WAGGONERS; see titles Cartas Highway*; 
S'urn/iitccSr 

WAI1/S. from the Sax. IVaJian, Fr. Chose guaive. Lat. Bona 
teaviata*'] Goods which art- stolen and waived (i. r. abandoned) by the 
felon, on his being pursued, for fear of being apprehended; which 
are lor felted to thu king; or lord of the manor, if he hath the franchise 
of Waif, Kirc/i.8\, If a felon in pursuit waives the goods; or, having: 
them in his custody, and thinking that pursuit was made, for his own 
ease and more speedy flight, flies away and leaves the tjoods behind 
him; then the king's officer, or the bailiff of the lord of the manor 
within whose jurisdiction they are left, who hath the franchise of 
Waif, may seize the goods to the king's or lord's use, and keep them; 
except the owner makes fresh pursuit after the felon, and sue an ap- 
peal of robbery within a year and a day, or give evidence against him 
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whereby he is concluded* &c> In which cases the owner shall have 
restitution of his goods so stolen and waived. Stat. 21 H.S.c, U: 
S Hep. 109: Finch L, 212. 

Waived goods also do not belong to the king, till seized by some- 
body for his use; for if the party robbed can seize them first, though 
at the distance of 20 y ears, the king shall never have them. Finch L. 
212: 1 Comm. c. 8. 

Goods waived by a felon, in his flight from those who pursue him, 
shall be forfeited- And though Waif is generally spoken of goods 
stolen, yet if a man be pursued with hue and cry as a felon, and he 
flics ami leaves his own goods, these will be forfeited as goods stolen; 
but they arc properly fugitive's goods, and not forfeited till it be 
found before the coroner, or otherwise of record, that he fled fur the 
felony. 2 Haivk. P. C, c, 49. § 17. The law makes a forfeiture of 
goods waived, as a punishment to the owner of the goods, for not 
bringing the felon to justice: But if the thief had not the goods in 
his possession when he fled, there is no forfeiture. If a felon steal 
goods and hide them, and afterwards flies, these goods are not for- 
felted: So where he leaves stolen goods any where with an intent to 
fetch them at knottier time, they are not waived; and in these cases, 
the owner may take his goods where he finds them, without fresh 
suit, cJV, Cro. Eiiz. 694: 5 Ke/i. 109: Moor 785. 

The goods of a foreign merchant, though stolen and thrown away 
in flight, shall never be Waifs, Fitz. Abr> tit. Fstray I: 3 Mufot. 1 9. 
The reason assigned for this is, not only for the encouragement of 
trade, but also because there is no wilful default in the foreign mer- 
chant^ not pursuing the thief; he being generally a stranger to out 
laws, our usages, and our language. 1 Comm. c, 8. /i, 297, 

Wails and strays are said to be iiultius in bonis; and therefore they 
belong to the lord of the franchise where found, Jirittcn, c. 17. We 
read of fiiacita vorotut & WaiJ\ in the manor of Ufttottj k.c. in com, 
Saiofi, See 23 Hn. Abr. 40S — 410; and this Diet, title Fstray. 

WAIN, Pluustrumr\ A carl, waggon, or plough to till land. 

WAIN ABLE, i, e* That may be ploughed or manured; land tilla- 
ble. Chart. Andy. 

WAIN AGE; see Gaznage, 

TO WAIVE, SVazviare.) In the general signification, is to forsake; 
but is specially applied to a woman, who for any crime for which a 
man may be outlaw ed, is termed waived. Feg, Orrg, 132. Set- uilr 
Outlawry. 

WAIVER, The passing by of a thing, or a declining or refusal id 
accept it- Sometimes it is applied to an estate or something conveyed 
to a man, and sometimes to a plea, b*c. A Waiver or disagreement 
as to goods and chattels, in case of a gift, will he effectual. Lit. § 710. 
If a jointure of lands be made to a woman after marriage, she may 
waive this after her husband's death, 3 Reji. 27. An infant, or if he- 
die, his heirs, may by Waiver avoid an estate made to him during lib 
minority. I In»t. 23* 348. But where a particular estate is given with 
a remainder over, there regularly he that hath it may not waive it, 
to the damage of him in remainder: Though it is otherwise where 
one hath a reversion, for that shall not be hurt by such Waiver. 
4 Shc'i. Abr. 192. After special issue joined in any action, the panics 
cannot waive it without motion in court, I Keb. 225. Assignment of 
error by attorney on an outlawry, ordered to be waived, and the party 
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to assign in person, utter demurrer for this cause. 2 Keh* \ 5. See 
title Disclaimer. 

WAKE, The eve-feast of the dedication of churches; whi h, in 
many country places, is observed with feasting and rural diversions, 
&c. Paraeh- Antiq. $09, 

WAKKMAN, tjTia&i Watchman.] The chief magistrate of the 
town of Rift/ton in Yorkshire, is so called. Camd. 

WARLNIN'G, is a summons narrating that the compkuuer has 
raised a summons which he had let sleep for year and day, concluding 
that id I persons cited in the first should compear, hear and see the 
aforesaid action called, and wakened and debated till sentence be 
given. Scotch DicL 

WALES, H r ahia>] Part of Great Britain, on the west side of 
England; formerly divided into three provinces, JVbrth -Wales, Sonth- 
Wales, and W< st- Wales; and inhabited by the offspring of the antient 
Jiritom, chased thither by the Saxons, called in to assist them against 
the PerVsand Scats. J,amb.: Slat, Watiix, 12 Edw. 1. — -England mid 
Wales were originally hut one nation, and so they continued till the 
lime of the Roman conqucbl: But when the Romans came, those Bri- 
tons who would not submit to their yoke, betook themselves to the 
mountains oi' WaL-a; from whence they came again soon after the 
Romans were driven away by their dissensions here. After this came 
the Saxony and gave them another disturbance; and then the king- 
dom was divided into an heptarchy: and then also began the WtUh 
to be distinguished from the Er*gli.--h. Yet it is observable, that though 
Hales \ym\ princes of their own, the king of England had superiority 
over them, for to him they paid homage. Camden: 2 Mod. Li, See 
further, 1 Comm. Itttrod. § 4. 

The slat, 28 Ed, 3< st. I.e. 2 4 annexed the marches of Wales per- 
petually to the crown of England, so us not to be of the principality 
of Wales. And by slat. 27 Hen. 8, c. 16. Wales was incorporated into, 
and united with, England: All persons bom in Wales are to en >y 
the like liberties as those bom in England, and lands to descend there 
according to the English laws: The laws of Jj,ngland are to be exe- 
cuted in Il'aks; and t Liu King to have a chancery and exchequer at 
Brtcknvek and Denbigh. Officers of law and ministers shall keep 
courts in the English tongue; and the Welsh lav*s and customs to lie 
inquired into by commission* and such of, them as shall be timught 
fit continued; but the laws and customs of $forih Walts are saved — 
By stat. ^ A- if 35 Hen 8. r. 36. Wales was divided into 12 counties, 
and a president and council appointed to remain in Wales and the 
marches thereof, with officers. &c. Two justices are to be assigned 
to hold a session twice every year, and determine pleas of the crown 
and assises and all other actions; and justices of peace shall be ap- 
pointed as in England, kc. By situ, lh MMz. caff. 8. the king may 
appoint two persons, learned in the laws, to be judges in each of the 
Welsh circuits, which had but one justice before; or grant Commis- 
sions of association. fcsv. 

An oflice for intolments was erected, and the fees and proceedings 
regulated in passing tines and recoveries in Wales, by stfflf, 27 Eliz. 
c. 9. — Persons living in Wales may !>ive and dispose of their goods 
and chattels, by will, in like manner as may be done within any part 
of the province of Canterbury, or elsewhere, Stat, ? i^S W 3. c. 38. 
See title With-. Jurors returned to issues in Wales, arc to have G& a 
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year pf freehold or copyhold, above reprises: And none shall be held 
to hail in Wales, unless affidavit be made (hat the cause of action is 
or upwards. 8$t, hi & 12 Wi 3. c 9. § 2, Inaction* where the 
tlebt, ifc. amounts not to 10/. in the court of great sessions in Wale** 
the plaintiff' shall sue out a writ or process, and serve the defendant 
trith a copy eight days before holding of the said court, who shall 
appear at the return, or before the third court; or the plaintiff may 
enter an appearance, and proceed- Stefc 6 Geo. 2. c. 14. 

By stat. 20 Geo. 2. c. 42, § 3. in all cases where the Kingdom of 
England, or that fiart of Grcai Britain called England, hath been ov 
shall be mentioned in any act of parliament} the same has been and 
shall betaken to comprehend the dominion of Hales, and town of 

By 33 Geo, 3, c, 68. § 1, where final judgments shall be obtained 
in the courts of great sessions in Wales, &c. and the persons or ef- 
fects cannot be found within the jurisdiction of the court, any court 
of record at Westminster may issue execution. 

Murders and felonies in any part of Wales maybe tried in the next 
English county. \ 'Sin. 553. See title Venue.— A Certiorari lies to 
Walaty on indictments for misdemeanors, 1 Str. 704,-— A Habeaa 
Corftue may be granted of course to remove a prisoner from Waif* 
to an English county. 2 A7r*945, — A prohibition granted to the Great 
Sessions to stay a suit on a Subpana served out of the jurisdiction. 
1 Sir* 630, See further, titles Courts of Wales; Prince of IValesj and 
other apposite titles. 

W A L E S H E R I A ; see Valesh cria. 

WALISCUS, L e. Servus^ A servant, or any ministerial officer. 
Leg, ItiXy c. 34* 

WALKERS, Foresters, within a certain space of ground assigned 
-to their care, in forests, 6Sfa Cronifi, Juried. 145. 

WALL, SEA- WALL, A bank of earth? see Watergngt; Sea- 
hanks. 

WALS INGHAM. The demesne lands in Walningham may he Icl 
by copy, and shall he copyholds. Stat. 35 Hen. 8, c. 13. 

WALTHAM BLACKS; see title Black Act. 

WANDERING SOLDIERS and MARINERS; sec mi. 35> 
Eliz. c. \7. and this Diet, title Vagrants. 

WANG) Sax.] The cheek, or jaw wherein the teeth are set* See 

WANG A, An iron instrument with teeth. Qonsuetud. Dam. dr 
Earmd. MS. 18. 

WANLASS, or Driving the It'aniass, is to drive deer to a stand* 
that the lord may have a shoot* An ant lent customary tenure of lands 
Blount's 'J 'en. 140* 

WANT. As to justification of theft on account of extreme Want, 
see title Larceny 1.1, 

WAPENTAKE, from the Sax, Weapon, i. c, Jrmatara, & Tac* 
Tactux>~\ Is all one with what we call a hundred; specially used in 
the north countries beyond the river Trent. liract. I. 3: Lamb. The 
words seem to be of Danish original, and to be so called for this rea- 
son; when first this kingdom, or part thereof, was divided into Wa- 
pentakes, he who was the chief of the Wapentake or hundred, and 
whom we now call a high constable, as soon as he entered upon his 
office, appeared in the held on a certain dav, on horseback, wilh -i 

Vol. VI. 3C 
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pike in his hand; and all the Chief men of the hundred met him tkerc 
with their lancesj and touched his pike; which was a sign that they 
were firmly united to each other, by the touching their weapons. 
Huxxdtti: Fleta } lib. 2. But Sir Thomas Smith says, that antiently mus- 
ters were made of the armour and weapons of the several Inhabitants 
of every Wapentake; and from those that could not 5nd sufficient 
pledges for their good ab earing, their weapons were taken away, and 
given to others; from whence he derives this word, Rrft. Angt. 1. 2. 
c. 16: Camd. Brit. 1 S9: 2 Imt. 99, See star, antia. 3 Hen. 5. c. 2; 9 Hen. 
6, c. 10: 15 Hen. 6, c. 7: and this Diet, title Hundred* 

WAR, BtlhtmA A fighting between two kings, princes, or parties, 
in vindication of their just rights; also the state of War, or all the 
time it lasts. By our law, when the courts of justice arc open>so that 
the King's judges distribute justice to all, and protect men from 
wrong and violence, it is said to be a time of peace. But when, by 
invasion, rebellion, tfc. the peaceable course of justice is stopped, 
then it is adjudged to be a time of War: and this shall be tried by 
thc r rccords and judges, whether justice at such a time had her equal 
course of proceeding or not. For time of War gives privilege to 
them that are in War, and all others within the kingdom. 1 Inst. 149. 
In the Civil wars of King Charles I. it was computed that there were 
iujL fewer than 200,000 foot and 50.000 horse in arms on both sides; 
which was an extraordinary host, considering it composed of Briion?, 
Sufficient to have shaken Btirofie, though it was otherwise fatally em- 
ployed* In antient times, when the Kings of England were to be 
served with soldiers in their Wars, a knight or squire that had reve- 
nues, farmers, and tenants, would covenant with the King, by inden- 
ture, inrolied in the exchequer, to furnish him with such a number 
of military men; and those men were to serve under him, whom they 
knew and honoured, and with whom they must live at their return, 
1 Imt. 71. See title Soldiers; Militia; Tenures; King, Sec, 

WAR A, A certain quantity or measure of ground, Mon. Ang, L 
172. 

WARD, Custodia.'] Is variously used in our old books. A Ward 
in London is a district or division of the city, committed to the special 
charge of one of the aldermen; of these there are 26, according tu 
the numher of the mayor and aldermen, of which every one has his 
Ward for his proper guard and jurisdiction, StorSs Surrey. See title 
J.ondon. A forest is divided into Wards, Manwootl, par. l 4 p. 97. A 
prison is also called a Ward. Lastly, the heir of the King's tenant, 
that he hi in cafn'tr, was termed a Ward during his nonage; and it is 
now usual to call all infants under the power of guardians, Wa.i lLs 
Sec titles Tenure II. 3; Guardian. 

W AMD A, the custody of a town or castle, which the inhabitants 
were bound to keep at their own charge. A/an. Ang^ i. 372. 

WARD AG t« UardagiuM.] Seems to be the same with Ward- 
fieny. 

WARDEN, Guardianus; Fr. Gardien.~\ He that hath the keeping 
or charge of any persons or things by office; as the Wardens of the 
fellowships or companies in London, — Wardens of the marches of 
i/ Wrs, kc— Wardens (now justices) of the Peace. Stat.% Jidnt. 3. 
r, r,. — "Wardens of the tables of the King's exchange* — Warden of 
the armour in the Tower. — Warden of the rolls of the chancery.— 
Warden of the King's writs and records of his court of com mo r 
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bench, — Warden of the lands for repairing Rochester bridge*-— War- 
den of the stannaries. — Warden and minor canons of St. Paui 1 * 
churth.. — Warden of the Fleet prison, &c* particularised in various 
statutes, See Guardian. 

WARD-HOLDING. The antient military tenure of Scotland; abol- 
ished by the British act 20 Geo. 2. c. 50. See title Tenures 111. 4, 

WARDMOTE, Wardmote."] A court kept in every ward in Lon- 
don, ordinarily called the Wardmote Court. The Wardmote inquest 
hath power every year to inquire into and present all defaults con- 
cerning the watch and constables doing; their duty; that engines, ifc, 
are provided against fire; that pet sons selling ale and beer be honest, 
and suffer no disorders, nor permit gaming, &c. that they sell in law- 
ful measures; searches are to be made for vagrants, beggars, and idle 
persons, &c. who shall be punished. Chart, K. Hen. II.: Lex Land. 
185* See titles London; Police. 

WARDPENY, Money paid and contributed to watch and ward. 
Domesday, 

WARD WIT, The being quit of giving money for keeping of 
wards- Terms de Ley. 

WARDS, Court of; A court first erected in the reign of King Hen* 
ry VIII. and afterwards augmented by him with the office of liveries; 
wherefore it was stiled the court of Wards and Liveries; now discharg- 
ed by stat, 12 Car. 2. r. 24- See title Tenures, 

WARD-STAFF, The constable or watchman's staff. The manor 
of Lang bourn in Hsner is held by the service of the Ward-staff, and 
watching the same in an extraordinary manner, when it is brought 
to the town of Jibridge. Camden* 

WARECTARE, To plough up land designed for wheat in the 
spring, in order to let it lie fallow for better improvement; which, in 
Kent is called Summer-land: Hence Wareetabitis Camjme t a fallow 
licld^ Cam fins ad JVarectam, 7 'err a Warectata, Etc, 

WAREHOUSING Goods imported; without payment of the du- 
ties of customs due on their importation. This System has of late 
years been carried to a considerable extent, so as to make London 
and other ports deposits of a great quantity of goods, which are not 
in the first instance charged with duty: but which, on being taken out 
of w arehouse for home consumption, pay the full duties of customs 
and excise; and on exportation pay only such duties as are thought 
necessary for the protection and encouragement of trade and com- 
merce. See as to Great Britain the acts 43 Geo* 3. c. 132: 45 Geo. 3. 
c. 87: 46 Geo. 3. c. 137: and as to the ports of Ireland, 43 Geo, 3. c . 
32. 

WARGUS, A banished rogue. Leg. Hen. I.e. 83. 
WARNISTURA, Garniture, furniture, provision, &c. J J at r a 
Hen. 3. 

WARNOTH, There is an antient custom, that if any tenant, 
holding of Lhe castle of Do-vcr, failed in paying his rent at the day, 
that he should forfeit double, and for the second failure treble: And 
the lands so held are called Terra Cultar t$ Terra dc Warnoth, Mon. 
AngL ii. 589. 

WARRANDICE; The Scotch term for Warranty; See that title- 
WARRANT, A precept under hand and seal to some officer, to 

take up any offender, to be dealt with according to due course of law. 

See titles Commitment; Constable; Justices of Peace. 
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WARRANT OF ATTORNEY, An authority and power given 
by a client to his attorney to appear and plead for him; or to suffer 
judgment to pass against him by confessing the action, by ml didt, 
non vum i^forjnatusy Etc, And although a Warrant of Attorney given 
by a man in custody to confess a judgment, no attorney being present, 
is void as to the entry of a judgment; yet it may be a good Warrant 
to appear and file common bail, 2 Lilt. Mr. 682. A Warrant of At- 
torney which warrants the action, is of course put in by the attornies 
for the plaintiff and defendant; so that it differs from a ietter of attor- 
ney, which pasties ordinarily under the hand and seal of him that 
makes it, and is made before witnesses, Kfc. Though a Warrant of 
Attorney to suffer a common recovery by the tenant, is acknowledged 
before such persons as a commission for the doing thereof directs. 
West's Syinb. fiar. 2 r See titles Attorney; Judgment acknowledged; 
Reeo-uertjy Sec. 

Every attorney who shall prepare a Warrant of Attorney to con- 
fess any judgment which is to be subject to any defeasance, must 
cause such defeasance to be written on the same paper or parchment 
on which the Warrant of Attorney is written; or cause a memoran- 
dum in writing to be made on such Warrant of attorney, containing 
the substance and effect of the defeasance. Reg. (itn, C\ P* Micfi*4>$ 
Geo. 3, 

WARRANTIA CHARTJB, A writ where a man is enfeoffed of 
lands with warranty, and then he is sued or impleaded in assise or 
other action, in which he cannot vouch or call to warranty. By this 
writ* he may compel the feoffor or his heirs to warrant the land unto 
nim; and if the land be recovered from him, he shall recover as much 
lands in value against the warrantor, Gsfc, Rut the writ ought to be 
brought by the feoffee depending the first writ against him, or he 
hath lost his advantage. F. N. B. 134; Terms de Ley 372. 588- See 
title Pleadings LI. 

If a person doth enfeoff another of lands by deed with warranty, 
and the feoffee make a feoffment over, and taketh back an estate in 
fee, the warranty is determined, and he shall noi have the writ War- 
rantia Chart x t because he is in of another estate - Also where one 
makes a feoffment in fee with warranty against him and his heirs, 
the feoffee shall not have a Wurrantia Charts upon this warranty 
against the feoffor or his heirs, if he be impleaded by them; but the 
nature of it is to rebut against the feoffor and his heirs. Bait, 48: 2 
Lill. Mr. 684. 

This writ may be sued forth before a man is impleaded in any ac- 
tion, but the writ doth suppose that he is impleaded; and if the de- 
fendant appear and say that he is not impleaded, by that plea he con- 
fessed the warranty, and the plaintiff shall have judgment, Eifo*; and 
the party shall recover in value of the lands against the vouchee, 
which he had at the lime of the purchase of his Jt arramm Charts; 
and therefore it may be good policy to bring it against him before 
he is sued, to bind the lands he had at that lime; for if he have alien- 
ed his lands before the voucher, he shall render nothing in value, 
New Nat. Br. 298, 299. If a man recover his warranty in Warrawia 
Cftartg, and after he is impleaded, he ought to give notice to him 
against whom he recovered, of the action, and pray him to shew wh.: 
plea he will plead to defend the land, csV. where one uponu warranty 
doth vouch and recover in valuta if he L ku.ded of the b'i-.! 
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recovered, lie may not vouch again, for the warranty was once exe- 
cuted. 23 Edvf. 3, IS. In a warranty to the feoffee inland made by 
the feoffor; upon voucher, if special matter be shewn by the vouchee, 
when he entered into the warranty, viz. that the land at the time of 
the feoffment was worth only \QQt. and now at the time of the voucher 
it is worth 2001. by the industry of the feoffee; the plaintiff in a War- 
raniia Chart*, . shall recover only the value as it was at the time 
of the sale. Jenk. Cent, 35> If the vouchee can shew cause why he 
should not warrant, that must be tried, &c. See title Recovery. 

WARR ANITA DIEI, An antic nt writ, where one having a day 
assigned personally to appear in court to any action, is in the mean 
time employed in the King's service, so that he cannot come at the 
day appointed; It was directed to the justices to this end 5 that they 
neither take nor record him in default for that time. Reg. Oritr* 
18: F. A", R. 17. See titles Fszoiti; Protection. 

WARRANTY. 

Wahkantia.] A promise or covenant by deed by the bargainor, 
for himself and his heirs, to warrant or secure the bargainee and hhs 
heirs, against all men for the enjoying of the thing granted. Bract, 
lib. 2^5: Wk*i*§_ Symb. fiar. I, 

As applied to lands, it is defined to be a covenant real annexed to 
lands or tenements, whereby a man and his heirs arc bound to war- 
rant the same; and either upon voucher, or by judgment in a writ of 
Warrantki C/iarta, to yield other lands and tenements, to the value 
of those that shall be evicted by a former title; or else may be used 
by way of rebutter. 1 Inst. 365, a* See Lilt. § 697; and Mr. Butter** 
note there on the subject of Warranty. Sec also this Dictionary, 
titles Heed; Tenures I, 7; Recovery, &c* 

The doctrine of warranty] obsolete as it now is, and rather a matter 
of speculation than use, is considered by the learned editor of The 
First Institute, as having still a powerful influence on our landed 
property: The following matter therefore, on this subject, is here 
introduced from 2 Comm. c. 20* 

By the clause of Warranty in a deed, the grantor doth, for himself 
and his heirs, warrant and secure to the grantee the estate so granted. 
By the fcodal constitution, if the vassal's title to enjoy the feud was 
disputed, lie might vouch, or call, the lord or donor, to warrant or 
insure his gift; which if he failed to do, and the vassal was evicted, 
the lord was bound to give him another feud of equal value in re- 
compence. And so, by our anticnt law, if before the statute of Quia 
ewifitorts, a man enfeoffed another in fee, by the fcodal verb dedi, to 
hold of himself and his heirs by certain services; the law annexed a 
warranty to this grant, which bound the feoffor and his heirs, io 
whom the services (which were the consideration and equivalent, for 
the gift) v. ere originally stipulated to be rendered. Co. I.itt. ,184. Or 
if a man and his ancestors had immemorially h olden land of another 
and his ancestors by the service of homage, (which was called Hwtfige 
-iunce&treiy) this also bound the lord to Warranty, the homage being 
an evidence of such a fcodal gi ant. Utf. § 14:>> And, upon a similar 
principle, in case after a partition or exchange of lands of inheritance, 
either party or his heirs be evicted of his share, the other and his 
heirs arc bound to Warranty, because they enjoy the equivalent. A j 
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Lim 174*. And so, even at this day, upon a gift in tail, or lease for 
life, rendering rent, the donor or J ess or, and his heirs, (to whom the 
rent is payable,) are bound to warrant the title, I Inst. 384, But in a 
feoffment in fee by the verb dedi, since the statute of Quia emptor^ 
the feoffor only is bound to the implied Warranty, and not hi* heirs; 
because it is a mere personal contract on the part of the feoffor, the 
tenure (and of course the antient services) resulting back to the 
superior lord of the fee. \ Inft. 384. And in other forms of aliena- 
tion gradually introduced since that statute, no Warranty whatsoever 
is implied, they bearing no sort of analogy to the original feodal 
donation. I Inst. 102. And therefore, in such cases, it became neces- 
sary to add an express clause of Warranty, to bind the grantor and 
his heirs; which is a kind of covenant-real, and can only be created 
by the verb ivarrantizo or Warrant, Litt, § 773. 

These express Warranties were introduced, even prior to the 
statute of Quia cmfitares, in order to evade the strictness of the feodal 
doctrine of non-alienation without the consent of the heir. For though 
he, at the death of his ancestor, might have entered on any tenements 
that were aliened without his concurrence, yet? if a clause of War* 
ranty was added to the ancestor's grant, this covenant descending 
upon the heir, insured the grantee, not so much by confirming his 
title, as by obliging such heir to yield him a recompence in lands of 
equal value; the law, in favour of alienations, supposing that no an- 
cestor would wantonly disinherit his next of blood; and therefore 
presuming that he had received a valuable consideration, either in 
land, or in money which had purchased land, and that this equivalent 
descended to the heir, together with the ancestor's Warranty. Co* 
J. in. 373. So that when either an ancestor, being the rightful tenant 
of the freehold, conveyed the laud to a stranger and his heirs, or 
released the right in fee simple to one who was already in possession, 
and superadded a Warranty to his deed, it was held that such War- 
ranty not only bound the Warrantor himself to protect and assure the 
title of the Warrantee, but it also bound his heir; and this, whether 
that Warranty was lineal or collateral to the title of the land. Lineal 
Warranty was, where the heir derived, or might by possibility 
have derived, his title to the land warranted, either from or through 
the ancestor who made the Warranty; as where a father, or an eldest 
son in the life of the father, released to Use disseisor of either them- 
selves or the grandfather, with Warranty, this was lineal to tfee 
younger son, Litt. 703. 706, 707, Collate ral Warranty was, where 
the heir's title to the land neither was, nor could have been, derived 
from the warranting ancestor; as where a younger brother released 
to his father's disseisor, with Warranty, this was collateral to the 
elder brother. lAth §§ 70S, 707. But where the very conveyance, to 
which the Warranty was annexed, immediately followed a disseisin, 
or operated itself as such, (as, where a father, tenant for years, with 
remainder to his son in fee, aliened in fee-simple with Warranty,) 
this being, in its original, manifestly founded on the tort or wrong el 
the Warrantor himself, was called a Warranty commencing by Oin- 
?;H$in; and, beings too palpably injurious to be supported, was not 
binding upon any heir of such tortious Warrantor. I.itt. 698. 702. 

In both lineal and collateral Warranty, the obligation of the heir 
iln case the Warrantee was evicted, to yield him other lands in their 
stead) was only on condition that he had other sufficient lands by 
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descent from the warranting ancestor. Co. Litt. 102, But though, 
without assets, he was not bound to insure the title of another, yet, 
in case of lineal Warranty, whether assets descended or not, the heir 
was perpetually barred from claiming the land himself; for, if he 
could succeed in such claim, he would then gain assets by descent, 
(if he had^hem not before,) and must fulfil the Warranty of his an- 
cestor* And the same rule was, with less justice, adopted also in 
respect of collateral Warranties, which likewise (though no assets 
descended) barred the heir of the Warrantor from claiming the land 
by any collateral title, upon the presumption of law, that he might 
hereafter have assets by descent cither from or through the same 
ancestor. Lit*. §711,712, The inconvenience of this latter branch of 
the rule was felt very early, when tenants by the curtesy took upon 
them to alien their lands with Warranty; which collateral Warranty 
of the father descending upon his son, (who was the heir of both Ms 
parents,) barred him from claiming his maternal inheritance* To re- 
medy which, the statute of Gloucester t *tat< 6 Ediv, 1. c. 3, declared that 
such Warranty should be no bar to the son, unless assets descended 
from the father. It was afterwards attempted in 50 £dw. 3. to make the 
same provision universal, by enacting that no collateral Warranty 
should be a bar, unless where assets descended from the same an- 
cestor; but it then proceeded not to effect. Co. Litt. 373, However, 
by stat. 11 7, c> 20, notwithstanding any alienation with Warranty 
by tenant in dower, the heir of the husband is not barred, though he 
be also heir to the wife. And by stat. <t If 5 Ann. c. 16. all Warranties 
by any tenant for life shall be void against those in remainder or re- 
version; and all collateral Warranties by any ancestor who has no 
estate of inheritance in possession, shall be void against his heir* By 
the wording of which last statute it should seem, that the legislature 
meant to allow, that the collateral Warranty of tenant in tail in pos- 
session, descending (though without assets) upon a remainder-man 
or reversioner* should still bar the remainder or reversion. For 
though the judges, in expounding the statute Be donis) held that, by 
analogy to the statute of Gloucester, a lineal Warranty, by tenant hi 
tail without assets should not bar the issue in tail, yet they held such 
Warranty with assets to be a sufficient bar. Litt, § 712: 2 Inst, 293. 
Which is therefore one of the ways whereby an estate-tail may be 
destroyed; it being indeed nothing more in effect, tli^n exchanging 
the lands entailed for others of equal value, See titles Tail and Fce- 
tail — They also held, that collateral Warranty was not within the 
statute Dc donh; as that act was principally intended to prevent the 
tenant in tail from disinheriting his own issue; and therefore coi lateral 
Warranty (though without assets) was allowed to be, as at Common 
Law, a sufficient bar of the estate-tall and all remainders and rever- 
sions expectant thereon* Co, Lit. 374: 2 In&t, 335. And so it still 
continues to be, notwithstanding the statute- of queen y/flne, if made 
by tenant in tail in possession; who therefore may now, without the 
forms of a fine or recovery* in some cases, make a good conveyance 
in Ice-simple, by superadding a Warranty to his grant; which, if ac- 
companied with assets, bars his own issue; and, without them, bars 
such of his heirs as may be in remainder or reversion. 2 Comm, c. 20, 
fi. 303. 

A% to Warranty of Thzxgs Personal: — By the civil law, an 
implied Warranty was annexed to every sale, in respect to the title 
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of the vendor: And so too, in our law, a purchaser of goods and chat- 
tels may have a satisfaction from the seller, if he sells them as his 
own, and the title proves deficient, without any express Warranty for 
that purpose. Cro. Jac. 474: 1 Roll. Abr. 90, But with regard to the 
goodness of the wares so purchased, the vendor is not bound to answer; 
unless he expressly warrants them to be sound and good; or unless 
he knew them to be otherwise, and hath used any art to disguise 
them; or unless they turnout to be different from what he represented 
to the buyer. F. JVs B> 94: 2 RolL Beft. 5: 2 Comm. c. 30. See title 
Deceit. 

The following distinctions seem peculiarly referable to the saie of 
horses: If the purchaser gives what is called a so uitd price, that is, 
such as, from the appearance and nature of the horse, would be a 
Fair and full price for it, if it were in fact free iit>m blemish and vice; 
and he afterwards discovers it to be unsound or vicious, and returns 
it in a reasonable time; he may recover back the price he has paid, 
in an action against the seller for so much money had and received to 
his use* provided he can prove the seller knew of the unsoundness or 
vice at the time of the sale: For the concealment of such a material 
circumstance is a fraud which vacates the contract. But if a horse is 
sold with an express Warranty by the seller, that it is sound and free 
from vice, the buyer may maintain an action upon this Warranty or 
special contract, without returning the horse to the seller, or without 
even giving him notice of the unsoundness or viciousness of the horse: 
Yet it will raise a prejudice against the buyer's evidence, if he does 
not give notice within a reasonable time, that he has cause to be dis- 
satisfied with his bargain. I H> Black. Reft. \7, The Warranty can- 
not be tried in a general action of Assumpsit to recover hack the price 
of the horse* Cfrwft. 8 19- In an action on a Warranty, it is not neces- 
sary that the seller knew of the horse's imperfections at the time oi 
ihe sale. 2 Comm. c, 30, in n. — After a Warranty of a horse as sounds 
the vendor in a subsequent conversation said, that if the horse were 
unsound, (which he denied*) he would lake it again and return the 
money; This is no abandonment of the original contract, which 
still remains open: and though the horse be unsound, the vendee must 
sue upon the Warranty, and cannot maintain assumfw: for money had 
and received, to recover back the price after a tender of the horse 
7 East's Refi. 274. 

WARREN, Warrcrwa, from Germ, Wahrcn^ in e, Citstodire; ut 
die Fr, Gurennc .J A franchise, or place privileged by prescription or 
grant from the King, for the keeping of beasts and fowls of the 
Warren; which seem to be only hares and conies, partridges and 
pheasants; though some add quails, woodcocks, and water-fowl, fcfr- 
Terms tie Ley 589: I Inst. 233: 2 Comm. c; 3. in n. A person may 
have a Warren in another's land, for one may alien the land, and re- 
serve the franchise: But none can make a Warren, and appropriate 
those creatures that are /'"era Aunrr,v f without licence from the King, 
or where a Warren is claimed by prescription* 8 Rc/i. 108: 11 Reft* 
87. A Warren may lie open; and there is no necessity of inclosing it, 
as there is of a park* 4 Innl. 318. If any person offend in a free 
Warren, he is punishable by the Co mm on Law. If any one enter wrong- 
fully into any Warren, and rinse, Like, or kill any conies, without 
the consent of the owner, he shall forfeit treble damages, and suffer 
tl<ree months' imprisonment, *3c. Stat. 22 23 Car. 2. f. 25. See 
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also title Larceny* When conies are on the soil of the party, he hath 
a property in the m by reason of the possession, and action lies for 
killing them, but if they run out of the Warren, and eat up a neigh - 
hour's corn, the owner of the land may kill them, and no action will 
lie, 5 Heft, 104; I Cro. 548. In waste, against a lessee of a Wat ten, 
the wasic assigned was For stopping coney boroughs; and it was held 
that this action did not lie, because a man cannot have the inheritance 
of conies; and action may he brought against him who makes holes 
in the land, but not against him who stops them, by reason the land 
is made better by it, Owen <56. 

BlackJttone says, a man that has a franchise of Warren is in 
reality no more than a royal game keeper: And asserts, that no man, 
not even a lord of a manor, could by Common Law justify sporting 
on another's soil, or even on his own, unless he had the liberty of 
free Warren* 2 Comm. c. 3. This latter position is very earnestly 
combated by Mr. Christian, Sec this Diet, title Qame-Laws. 

This franchise is almost fallen into disregard, since the new sta- 
tutes for preserving the game; the name being now chiefly preserved 
in grounds set apart for breeding Hares and Rabbits, 

WARSCOT, a contribution usually made towards Armour, in the 
time of the Saxons, Leg. Canut, 

WARTIIj A customary payment for castle -guard* Blount 1 a 
fen. 60. 

WASH* A shallow part of a river, or arm of the sea; as the 
Washes in Lincolnshire, kc. Knight 1346. 

WASSA1LE, &z.r,] A festival song, heretofore sung from door 
to door about the time of the Epiphany. See Wastcl-bawl. 

WASTE. 

Vastvm.] Hath divers significations: First, It is a spoil made 
either in houses, woods, lands, Stfc, by the tenant for life or years, 
to the prejudice of the heir, or of him in the reversion or remainder. 
Kitchen^ fot. 168- Whereupon the writ of Waste is brought, for the 
recovery of the thing wasted, and treble damages. As to which, see 
at large post . 

Waste of the forest is most properly where a man cuts down his 
own woods within the forest, without licence of the King, or lord 
chief justice in eyre. See jWamvaod, fiart 2. ca/i, S. numb. 4 & 5. 

Waste is also taken for those lands which arc not in any man's 
occupation } but lie common; which seem to be so called because the 
lord cannot make such prolit of them as of his other lands, by reason 
of that use which others have of it in passing to and fro; upon this 
none may build, cut down trees, dig, dsV. without the lord's licence* 
See title Cotn?non. 

Year, Day, and waste, annus, dies, vaatum^ is a punishment or 
forfeiture belonging to petit treason or felony; whereof see Seaundfi 
PL Cor. 3. e. 50; and this Diet, title Year} Vay; unit Waste. 

Waste* in its most usual acceptation, is a spoil or destruction in 
houses, gardens, trees, or other corporeal hereditaments; to the 
disherison (disinheritance) of him that has the remainder or reversion 
in fee-simple or fee-tail- Inst. 53. 

Vol* V|- 3D 
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I, What shall be considered aa Waste} generally, and inmanyfiar 
titular specified In&tunees. 

II. 1. Who may have a Remedy for Waste done: 
2. Against whom such Remedy may be had, 

III- Of the Punishment of Waste; and the Proceedings againsf 
Persons guilty thereof. 

IV, Of Injunctions, and other Proceedings in Equity, to prevent* 
or relieve j against Waste. 

I. Waste is cither voluntary, or actual, which is a crime of com- 
mission* as by pulling down a house; or it is fiermissive or negligent, 
which is a matter of omission only, as by suffering it to fall for want 
of necessary reparations, Generally speaking, whatever does a lasting 
damage to the freehold or inheritance is Waste, HetL 35. Therefore 
removing wainscots, floors, or other things once fixed to the freehold 
of a house, comes under the general notion of Waste ► 4 Refi* 64. 
If a house be destroyed by tempest, lightning, or the like, which is 
the act of Prov idence, it is no Waste; but otherwise, if the house be 
burnt by the carelessness or negligence of the lessee; though now 
by the stat, 6 Ann. c. 31. no action will lie against a tenant for an 
accident of this kind. See post. Waste may also be committed in 
ponds, dove -houses, warrens, and the like; by so reducing the number 
of the creatures therein, that there will not be sufficient for the re- 
verstonef when he comes to the inheritance, Co* Lkt. 53, Timber 
also is part of the inheritance. 4 Rcju 62, Such are oak, ash, and elm, 
in at! places; and in some particular countries, by local custom, 
where other trees are generally used for building, they are for that 
reason considered as timber; ami to cut down such trees, or top 
them, or do any other act whereby the timber may decay, is Waste. 
Co, IM* 53. Sec title Timber.— But underwood the tenant may cut 
down at any seasonable time that he pleases, and may take sufficient 
estovers of common right for house -bote and cart-bote; unless re- 
strained (which is usual) by particular covenants or exceptions. 2 
RolL Abr. 817: Co. JJt. 41, The conversion of land from one species 
to another, is Waste, To convert wood, meadow or pasture, into 
arable; to turn arable, meadow, or pasture into wood land j or to turn 
arable or woodland into meadow or pasture; are all of them W T aste. 
Hob. 29 G. For as Cake observes, it not only changes the course ol 
husbandly, but the evidence of the estate: when such a close, which 
is conveyed and described as pasture, is found to be arable, and 
t convcr so. \ hist* 53, And the same rule is observed, for the same 
reason, with regard to converting one species of edifice into another, 
even though it is improved in its value. 1 Lev. 309. To open the 
land to search for mines of metal, coal, &c. is Waste; for that is a 
detriment tu the inheritance: But if the pits or mines were open 
before, It is no Waste for the tenant to continue digging them for 
his own use; IVj r it is now become the mere annual profit of the land, 
5 Rep, 12: Hob, 295. These three are the general heads of Waste, 
viz. In houses, in timber, and in land. Though, whatever else tends 
to the destruction or depreciating the value of the inheritance, is 
considered by the law as waste. 2 Comm. r. 18, Which we therefore 
proceed to state more at large. 

It has bet: 1 1 laid down as a general principle, that the law will not 
allow that to be "Waste j which is not any way prejudicial to the 
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inheritance, HttL 35. Nevertheless it has been held, that a lessee 
or tenant cannot change the nature of the thing demised; though, 
in some cases, the alteration may be for the greater profit of the 
lessor* Thus if a lessee converts a corn -mi LI into a fulling-mill, u 
is Waste; although the conversion be for the lessor's advantage. Oro. 
Jac. 183. So the converting a brewhouse of 120/. fur aim. into other 
houses let for 200/. a year, is Waste; because of the alteration of the 
nature of the thing-, and of the evidence. I Lev. 309, 

Waste in Lakhs-— It hath been already stated, that if a tenant 
converts arable into wood, or e converso, it is Waste; fbr it not only 
changes the course of husbandry, but also the proof of evidence* Hob. 
296. pL 234. But if a lessee suffers arable laud to lie fresh, and not 
manured, so that the land grows full of thorns, tsV. this is not Waste, 
but ill husbandry. 2 Roil. Abr. 814. Likewise the conversion of 
meadow into arable is Waste, l Inst. 53, b> But if meadow be some- 
times arable, and sometimes meadow, and sometimes pasture, there 
the ploughing of it is not Waste, 2 RvlL Abr* 815, Neither is the divi- 
sion of a great meadow into many parcels, by making of ditches, 
Waste; for the meadows may be better for it, and it is tor the profit 
and ease of the occupiers of it. 2 Lev* 174. /i/. 210* 

Likewise converting a meadow into a hop-garden, is not Waste; 
for it is employed to a greater profit, and it may be meadow again; 
per Windham and Rhodes, J. But Ferium said, though it be a greater 
profit, yet it is also with greater labour and charges. 2 Lev. 174* pi. 
210. But converting a meadow into an orchard, is Waste, though it 
be to the greater profit of the occupier. Per Perutm, Id ibid, if a 
lessee ploughs the land stored with conies, this is no Waste; unless 
it be a warren by charter or prescription. 2 Roli. Abr. $\5. So if a 
lessee of Land destroys the coney boroughs in the land, it not being a 
free warren by charter or prescription, it seems is not Waste; for 
a man can have no property in them, but only a possession, Id. Ibid.: 
Om. 66. 

It is Waste to suffer a wall of the sea to be in decay, so as by the 
flowing and reflowing of the sea the meadow or marsh is surrounded, 
whereby the same becomes unprofitable. But if it be surrounded 
suddenly by the rage and violence of the sea, occasioned by wind, 
tempest, or the like, without any default in the tenant, this is not 
Waste. Yet if the tenant repair not the banks or walls against 
rivers or other waters, whereby the meadows or marshes be sur- 
rounded and become rushy and unprofitable, this is Waste. 1 Inst. 
53, b. So d fortiori^ if arable land be surrounded by such default; 
for the surrounding washes away the marie and other man u ranee 
from the land, 2 Roll. Abr, 816. 

Waste in Trees and Woods* Trees are parcel of the inheri- 
tance; and therefore, if a lessee assigncth his term, and excepts the 
timber-trees, it is void; for he cannot except that which doth not be- 
long to him by law. 5 Rep. 12. The lessor, after he has made a Jeas< 
for life or years, may by deed grant the trees, or reasonable e stove J 
out of them, to another and his heirs; and the ^.auie shall take efle 
after the death of the lessee. But such a gift to a stranger is v^ 
during the estate for life, because of the particular prejudice wl*" 
might be done to the lessee. 1 1 Refi. 48. The lessee hath but a ir " 
ticular interest in the trees, but the general interest of the ces 
. iloth remain in the lessor; for the lessix shall have the Wast a * K ' 
fruit of the trees, and the shadow for his cattle, Sfr. But the freresi 
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of the body of trees is in the lessor, as parcel of Jus inheritance. 
Therefore if trees are overthrown, by the lessee or any other, or by 
wind or tempest, or by any other means disjoined from the inheri- 
tance, the lessor shall have them in respect of his general ownership. 
1 1 Rtfii 8 1 . 

With respect to timber-trees, such as oak, ashj elm, (which are 
timber-trees in all places,) Waste may be committed in them, either 
by cutting them down, or lopping of them, or doing any act whereby 
the timber may decay* Also in countries where timber is scarce, 
and beeches or the like arc converted to building for the habitation 
of man, they also arc accounted timber. Inst, 53, a; 54, b. Thus, 
Waste may be committed in cutting of beeches in Buckinghamshire^ 
because there, by the custom of the country, it is the best timber. 

So Waste may be committed in cutting of birches in Berkshire, 
because they are the principal trees there for the most part, 2 RotL 
Abr, 814, If the tenant cut down timber-trees, or such as arc ac- 
counted timber j as mentioned above, this is Waste; and if he suffers 
the young germins to be destroyed, this is destruction, bo it is, if 
the tenant cuts down underwood (as he may by law), yet if he suffer 
the young germins lo be destroyed, or if he stub up the same, this 
is destruction* 1 Inst. 53, a. If Lessee, or his servants, suffer a wood 
to be open, by which beasts enter and eat the germins, though they 
grow again, yet it is Waste; for after such eating they never will be 
great trees, but shrubs. 2 Bolt. Abr. 815* If a termor cuts down, 
underwood of hazel, willows, maple, or oak, which is seasonable, it 
is not Waste* If ashes are seasonable wood to cut from ten years, 
it is not Waste to cut them down for housc-botc. But if the ashes 
arc gross of the age of nine years, and able for great timber, it is 
Waste to cut them down. 2 Bolt. Abr. 817. 

If oaks are seasonable, and have been usetl to be cut always at the 
age of twenty years, it is not Waste to cut them at such age, or under; 
for in some countries, where there is a great plenty, oaks of such 
age are bnt seasonable wood. But, after the age of twenty-one years, 
oaks cannot be said to be wood seasonable, and therefore it shall be 
Waste to cut them down. 2 Boll. Abr. 817, Cutting down of willows, 
beech, birch, asp, maple, or the like, standing in the defence and 
safeguard of the house, is destruction. If there be a quickset fence 
of white thorn, if the tenant stub it up, or suffer it to be destroyed, 
this is also destruction; And for all these and the like destructions 
an action of Waste lieth. 1 Just . 53, a. The cutting of horn-beams, 
hazels, willows, sallows, though of forty years' growth, is no Waste, 
\ because these trees would never be timber. Godb. 4. Id, 6 t 

If the lessee covenant, that he will leave the wood at the end of 
he term as he found it; if the lessee cut down the trees, the lessor 
hall presently have an action of covenant: l ; or it is not possible for 
■m to leave the trees at the end of the term. So that the impossi- 
tfty of performing the covenant shall give a present action on a 
Aire covenant. But it is otherwise in the case of a house; for the] c, 
tfugh the lessee commit Waste, yet be may repair the Waste done, 
kcre the term expires. 5 Be/i. 21. 

'he cutting down of trees is justifitible for housc-bote, bay- 
l JOtt plough-botc and fite-bote, 1 Inst* 53, b: Bob, Rf/i. c . 206: BnK 
Wtvt^ ijjg. rjy th e comrncn law, lessee shall have them, ihough |he 



WASTE, L 



397 



deed does not express it; but if he takes more than is necessary, 
he shall be punished in Waste. Bro. Waste, fit. 30. The tenant may 
take sufficient wood to repair the walls, pales, fences, hedges and 
ditches, as he found them; but he cannot make new, Cutting of dead 
wood is no Waste. But convening trees into fuel, when there is suffi- 
cient dead wood, is Waste* 1 Inst. 53, b. 

Cutting wood to burn, where the tenant has sufficient hedge-wood, 
is Waste. F. »V. B+ 59 (M). Where lessee for years has power to 
take hedge-bote by assignment, yet he may take it without assign- 
ment; for the affirmative does not take away the power which the law 
gives him. By. \9.fil. 115. If lessor excepts his trees in his lease, 
the Lessee shall not have fire-botc, hay -bote, ifc. which he should 
have otherwise; and the property of the trees is in the lessor himself. 
4 Lev. 162. fti. 269. Sir Richard Lciokner\ case- Yet it has been said t 
that lessee for years, the trees being excepted, has liberty to take the 
shrouds and Loppings for fi re-bo te; but if he cuts any tree, it shall be 
Waste, as well for the lopping as for the body of the tree* JVoy 29, If 
a tenant that has fire-botc to his house in another man's land, cuts 
wood for that intent to make his bote wood, and the owner of the land 
take* it away, an action of trover and conversion lies against him by 
the tenant of the land who hath such fire-bate- Clayt. 40. fil. 69. See 
Dyer 36./*/. 38; Ctayt. 47.fi/. 81: I Lev. 171. 

If } during the estate of a mere tenant for life, timber is severed 
either by accident or by wrong, it belongs to the first person who has 
a vested estate of inheritance: But where there arc intermediate con* 
tingent estates of inheritance, and the timber is cut down by a com- 
bination between the tenant for life, and the person who has the next 
vested estate of inheritance; or if the tenant tor life has himself such 
estate, and fells timber; in these cases the chancellor will order it to 
be preserved for him who has the first contingent estate of inheritance 
under the settlement, 3 Cox's P. Wins. 267: 3 Woodd. 400, See fur- 
ther, float. II. IV, 

Waste in digging for gravel, mines, Uc< — If the tenant digs for 
gravel, lime, clay, brick, earth, or stone, bid in the ground, or for 
mines of metal or coal, or the like, not being open at the time of the 
lease, it is Waste. 1 Inst* 53, b* If a man bath land in which there is 
a mine of coals, or the like, and maketh a lease of the land (without 
mentioning any mines) for life or for years, the lessee, as to such 
mines as were open at the time of the lease made, may dig and take 
the profits thereof. But he cannot dig for any new mine that was not 
open at the time of the lease made, for that would be adjudged Waste, 
Likewise, if there be open mines in the land, and the owner leases if 
to another, with the mines in it, he may dig in the open mines, bin 
not in the close mines; but otherwise it would be if there was not any 
open mine there; for then the lessee might dig for mines, otherwise 
the grant would take no effect. I Inst. 54, b. If lessee dig slate-stone 
out of the land, it is Waste; So digging for stones, unless in a quar- 
ry, is Waste, though the lessee till it up again. 2 Roll. Abr. 816: Qv.\ 
66. Likewise, if he have a lease of land, in which there was a coal 
mine, but not open at the time of the lease; if the lessee open it, and 
assigns his interest, it is still Waste in the assignee: but where the 
lease is of lands, and all mines in it, there he may dig in it. 5 Rep. 12, 

b. 

Bnt if lessee of land, with mines of coals, iron, and stone, digs the 
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coals, iron, and stones, so much as is necessary for hira to use with- 
out selling, it is not Waste. If a lessee digs earth, and carries it out 
of the laud, action of Wpste lies. 2 Rati. jfbr. 816- If a lessee digs 
for gravel or clay, for reparation of the house, not being open at the 
time of the lease, it is not Waste, any more than the cutting of trees 
for reparation. 1 Inst, 53, b. 

If a man leases lands with general words of [ < all mines of coals,' T 
where there is not anf mine of coals open at the time of the demise, 
and after the lessee opens a mine, he cannot justify the cutting of 
timber-trees for making puncheons, corses, rollscoops, and other 
utensils in and about the mine, though without them he could not dig 
and get the coals out of the mine; and this is like a new house built 
after the demise, for the reparation of which he cannot take timber 
upon the land; and it had been Waste to open it, if it had not been 
granted by express words: And it was said by Hobart^ that the law 
bad been the same if the mine was open at the time of the demise. 
Hobart 296; Hut, \9, 

Waste in Gardens, orchards, fish-ponds, dove -houses, parks, bV. 
— If the tenant cut down or destroy any fruit-trees growing in the 
garden or orchard, it is Waste: But If such trees grow upon any of 
the ground, which the tenant holdeth out of the garden or orchard, it. 
is no Waste. 1 fmt, 53, a. Breaking a hedge also is no Waste. I 
Inst. 5 3, a. Destruction of saffron-heads in a garden, is not Waste. 
Bra. lVa«te,fil. 143, cites 10 H, 7< c. 2, If the tenant of a dove-house, 
warren, park, vivary, estangues, or such like, takes so many that so 
much store is not left as he found at the time of the demise, it is 
Waste. 1 Inst. 53, a: Hob. Reft, c, 296. Likewise, if the lessee of a 
pigeon-house stops the holes, that the pigeons cannot build, it is 
Waster fin suffering the pales of a park to decay, whereby the deer 
are dispersed, is Waste, I Inst. 53, a. Also, if the lessee of a hop 
ground plough it up and sow grain there, it is Waste. Oiv. 66. Moyte 
v. jl/oy/f , 

The breaking a weare is Waste, or the banks of a fish-pond, so that 
the water and tish run out* Ottr. 66, 

Waste itith resfiec: to Houses. Waste may be done in houses, by 
pulling them down or prostrating them, or by suffering the same to 
be uncovered, whereby the spars or rafters, planchers or other timber 
of the house are rotten. 1 Intf. 53, <r<— Default of coverture of ap 
house is Waste, though the timber be standing. 2 Rati. Mr, 815. But 
if the house be uncovered, when the tenant cometh in, it is no Waste 
in the tenant to suffer the same to fall down. Though there be no tim- 
ber growing upon the ground, yet the tenant at his peril, must keep 
the houses from wasting. 1 Inst. 5 3, a. If a lessee rases the house, 
and builds a new house, if it be not so long and wide as the other, it is 
Waste, 2 RctL Mr. 815. So if he rebuilds it more large than it was 
before, it is Waste; for it will be more charge for the lessor to repair 
it. 1 Z'.'sf. 5 3, «. 

But if a lessee of land makes a new house upon the land where 
there was hot any before, this is not Waste; for it is for the benefit of 
the lessor. 2 Ro/L Jihr. 815. Though, according to Cokt t if the tenant 
build a new huusc, it is Waste; and if he suffer it to be wasted, it is a 
new Waste Yet, if the house be prostrated by enemies or the like, 
withdtit default oi the tenant, or was ruinous at his coming in, and 
fall down, the tenant may build the same again with such materials as 
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reflaain, and with the other timber, which he may take growing on 
the ground, for his habitation! but he must not make the house larger 
than it was. 2 Rot. Abr, fil5: 1 Inst. 53, a. If the house be uncovered 
by tempest, the tenant must in convenient time repair it. I Inn, 53, 
a, If a lessee flings down a wall between a parlour and a chamber, by 
which he makes a parlour more large, it is Waste; it cannot be in* 
tended for the benefit of the lessor, nor is it in the power of the les- 
see to transpose the house, 2 Roll. Abr. % 1 5* So, if he pulls down a 
partition between chamber and chamber, it is Waste. Bro. IVa&te, 
143- Or if a lessee pulls down a hall or parlour, and makes a stable of 
it, it is Waste. If a lessee pulls down a garret over head, and makes 
it all one and the same thing, it is Waste. If a lessee permits a cham- 
ber Jore in decasu pro defectu plaustrationi$ r per quod g-rossum mahe^ 
remium devenit fiutridum, Lr camera ilia turpissima & fadissima deve- 
niVj action of Waste lies for it. So, if a lessee permits the wall to be 
in decay for default of daubing, ftcf quod maheremium dex>enit ftutri- 
dum, action of Waste lies. 2 Roll. Abr. 815. Breaking of a pale or of 
a wall uncovered, is not Waste. But breaking of a wall covered with 
thatch, and of a pale of timber covered, is Waste. Bro, Waste, pL^^- 

If the tenant do, or suffer, Waste to be done in bis houses, yet if 
he repair them before any action brought, there lieth no action of 
Waste against him; but be cannot plead quod non facit vastum y but 
the special matter. 1 Inst. 53, a, 

It may be of use here to add something on the progress of t 
law/, as to the accidental burning of houses, so far as regards land lor 
and tenant. At the Common Law, lessees were not answerable t 
landlords for accidental or negligent burning; for as to fires by acci 
dent, it is so expressed in Fleta, lib. \. c. 12; and lady Shrewsbury* 
case, 5 Rep. 13, A., is a direct authority to prove that tenants are 
equally excusable for fires by negligence. Then came the statute o ' 
Gloucester, (6 E. L) which by making tenants for life and years liable 
to Waste without any exception, consequently rendered them an- 
swerable for destruction by fire. Thus stood the law in lord Coke 1 
time: But now, by Mat. 6 Ann, c. 31, [the provisions of which are 
contained in the last building act; sec this Dictionary, title Fire;"} tit 
antient law is restored, and the distinction, introduced by the statu 
of Gloucester, between tenants at will and other lessees, is taken away; 
for the statute exempts all persons from actions for accidental fire in 
any house, except in the case of sfieciat Agreement* between landlord 
and tenant, So much relates to tenants coming in by act or agreement 
of parties«-*-As to tenants of particular estates coming in by act ot" 
law, as tenant by the curtesy, tenant in dower, and (before the statute 
taking away military tenures) guardian in chivalry; these, or at least 
the two latter, being, at Common Law, punishable for Waste, were 
therefore responsible for losses, by lire; unless indeed they were an- 
swerable for Waste voluntary only, and not for Waste permissive, a 
distinction not found in the books. If these tenants in curtesy ordowev 
were, at Common Law, responsible for accidental fire, it may, some 
time or other, become necessary to determine whether they are with- 
in the statute of Anne. — The statute in expression, is very general, 
and seems calculated to take away all Actions in cases of accidental 
fire, as well from other persons as from landlords.— JV. B. It has been 
doubted on the statute of Anne, whether a covenant to repair gene- 
rally, extends to the case of fire, and so becomes an agreement within 
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the statute; and therefore, where it is intended that the tenant shall 
not be liable, it is most usual, in the covenant for repairing, to except 
accidents by fire, J Inst. 57, in n. 

But if a lessee covenants to pay rent, and to repair, with an express 
exception of casualties by fire, he may be obliged to pay rent during 
the whole term, though the premises are burned down by accident, 
and never rebuilt by the lessor. 1 Term Befi. 310, See this Diet, 
titles Covenant; Rent; Lease, 

Waste in Things annexed to the Fkeehold. The removing a 
post in a house is Waste. 42 £dw. 3. 6. So, the removing of a door, 
L Inst. 53, Or of a window. 42 £dw, 3. 6. The digging up a furnace 
annexed to the frank tenement, and selling it, is Waste* Bro. Waxte, 
pi. US. The removing of a bench is Waste, though annexed by the 
tenant himself Bro. JVaste^fiL 143: 1 Inst. 53, «. But these are such 
trifles that a landlord would now scarcely obtain a verdict in an action 
of Waste, it being so very penal; unless very great injury was done 
by the act. As to the furnace he might maintain trover for the value. 
—If wainscot, annexed to the house, be taken away, it is Waste. J 
In&t. 53, a. Of tables dormant and Axed in the land, and, not to the walls 
by the termor, and taken off within his term, Waste does not lie; for 
the house is not impaired by it. Bro. Waste y fil. 104. 

Beating down a wooden wall, or suflering a brick wall, to fall, is no 
Waste, unless it be expressly alleged, that the walls were coped or 
covered. If Waste be assigned in pulling up a plank floor, and man- 
gers of a stable, the plaintiff must shew that the same were fixed. Dy. 
108, b. fiL 31. If lessee erects a partition, he cannot break it down 
without being liable to an action of Waste, for he has joined it to the 
frank- tenement. Mo. 178, Shelves are parcel of the house, and not 
to be taken away; and though it is not shewn that the shelves were 
fixed, it ought to be intended that they were fixed. 2 Bufsi. I 13. Pave- 
ment is a structure, for they use lime to Gnish. Id. ib. If the tenant 
suffers the groundsels to waste, in his default of defence or removing 
the water from off them, or through dirt or dung or other nusance 
which lies or hangs upon it, the tenant shall be charged, for he is 
bound to keep it in as good case as he took it. Ow. 43, 

The law, upon this part of the subject, has been relaxed; for dur- 
ing the term the tenant may take away chimney-pieces or wainscot, 
which he has put up; but not after the term, for he would then be a 
trespasser, 1 Atk. 477. A fire-engine, erected by tenant for life, shall 
go to his executor. 3 Atk* 13. But the rule is different between the 
heir and executor, with regard to fixtures upon the inheritance, that 
descend to the heir. 1 H, Black. Be/t, 2 38. See title Heir EH. 3. 

It may be observed in general, that Waste, which ensues from the 
act of God, is excusable; or rather, it is no Watte. Thus, if a house 
falls by tempest, the tenant shall be excused in action of Waste; but 
if it be uncovered by tempest, and stands, there, if the tenant has suffi- 
cient timber to repair it, and does not, the lessor, if the lease be made 
on condition of re-entry for Waste, may re-enter, but not immediately 
upon the tempest, for it is no Waste until the tenant suffers it to be 
so tong unrepaired, that the timber be rotted, and then it is Waste* 
Bro. Cond, fiL 40* 

Likewise, if a house be abated by lightning, or thrown down by a 
great wind, it is not Waste. I Inst. 53, a. So, if apple-trees are torn 
up by a great wind, if lessee afterwards cuts them, it is not Waste. 
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ifro« IVaatCyfit. 3tf. If the banks ate well repaired by the lessee, and 
the water, notwithstanding, subverts them, andj^surrounds his mea- 
dow , by which it is become rushy, it is not Waste. 2 livtt. Abr* 380: 
Ow/rtf, 20 //. 6, r. 1, The lessor cannot give trees during the ten- 
ant's lease. Hut if he grants them to a stranger, and commands the 
tenant to cut and deliver therm who does it, this shall exeuse him in 
sin action of Waste. And yet the tenant was not bound by law to obey 
and execute this command. Hro. Done, &co 13. 

If tenant in tail grants all his estate, his grantee is dispunishable of 
Waste; so such grantee'* grantee is also dispunishable; pet Cierk s J. 
3 Lev, 121. pi. )7$* Anon. If a man devises land to two in tail, and 
after the one devisee dies w ithout issue, by which the reversion in 
fee of one moiety reverts to the heir of the* donor; but the other dc* 
visee is tenant lor life of the whole, and after lie commits Waste, 
action of Waste lies against him by the heir of the donor for the one 
moiety. JHfiiw Abr. iG9. But action of Waste does not lie against 
tenant in tail after possibility, for the greatness of the estate of inhe- 
ritance which was once in him: and also, as some say, because the 
estate was not within the statute at the creation. 1 1 livfi, 80, a, Ltivis 
v. Bowhx. See post. II. 2. 

If lands are given to the husband and wife, and to the heirs of the 
body of the husband, the remainder to the husband and wife, and to 
the heirs of their two bodies begotten, and the husband dies without 
issue: The wife shall not be tenant in tail after possibility; for the 
remainder in special tail was utterly void, for that it could never take 
effect. For, so long as the husband should have issue, it should in- 
herit by force of the general tail; and if the husband die without issue, 
then the special tail cannot take effect, inasmuch as the issue, which 
should inherit in special tail, must be begotten by the husband; and so 
the general, which is larger and greater, hath frustrated the special, 
which is lesser; and the wife, in that case, shall be punished for Waste. 
1 In&t. 28, b. 

Ifc has been agreed, that tenant for years may cut wood; but it has 
been doubted, if tenant at will may; but it seems, that as long as ten- 
ant at will is not countermanded he may cut seasonable wood, &c. 
Bro. IVtiate^ fit, 1 1 4. Where a man leases a wood Which consists only 
of great trees, the lessee cannot cut them. Hobart's Reft. Cas. 296, 
Nevertheless, if the lessee cuts trees for reparation, and sells them, 
and after buys them again, and employs them in reparation, yet it is 
Waste by the sale. So, if lessee cuts trees, and sells them for money, 
though with the money he repairs the house, yet it is Waste, 1 Inst. 
53, b. As to the cutting of timber trees for repairs by lessee* there 
is no difference whether the lessor or lessee covenants to repair the 
houses; for in either case it is not Waste, iT lessee cuts them* J\fo. 23. 
pL 80. Anon. 

If trees be excepted out of a demise. Waste cannot be committed by 
rutting them down, urA therefore ejectment cannot be brought as for 
Waste committed in or upon the demised premises. 8 Baal's Kef*. 
190. 

If a house he prostrated by enemies of the king, or stich like, with- 
out default of the lessee, the lessee may rebuild it again with the same 
materials that remain* and may cut other timber upon the land to 
rebuild it, but he must not make the* house larger than it was. I Inst. 
5 3, a. So, if the house was ruinous at the time of the lease, and fell 
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within the term, this is not Waste in the tenant, 1 Inst* 53, a: Bro~ 
IVaatv, fd. \ 3G. But the lessee shall not cut trees to make a new house 
where there was not any at the time of the lease* Hob. 29 6 H So if a 
lessee suffers a house to fall for default of covering, which is Waste, 
he cannot cut trees to repair the house, Bro. U'tnu^ pL 3D. And 
in general, if the tenant suffer the. house to be wasted, he cannot jus- 
tify the felting of timber to repair it- I In&t, 53, *. If a house he ruin- 
ous at the time of the lease, though the lessee is not hound to repair 
it, yet he mny cut trees to repair it. 1 hint. 54, b. The tenant may 
likewise dig for gravel or clay for the reparation of the house* though 
the soil «vas not open when the tenant came in; and it is justifiable as 
well as cutting of trees. I tmt* 5 3* i. So, with regard to a stable, if 
it fall without default of the lessee, in time of the lessor, the lessee 
may take trees of the heir to make u new stable, if it be of necessity. 
Bro, WuhU\ /if. 67, But if the stable fells in default of the lessee in 
time of the lessor, he cannot, in time of the heir, cut trees to make a 
new stable. Bra. IVasic. JiL 67. 

II. 1. The Pkrsovs who be injured by Waste are such as have 
some interest in the estate wasted: lor if a man be the absolute ten- 
ant m fee-simple, without any incumbrance or charge on the premi- 
ses^ he may commit whatever Waste his own indiscretion may prompt 
him tOj without being impeachable and accountable for it to anyone* 
And, though his heir is sUre to be the sufferer, yet nemo est hares 
vivenifs: no man is certain of succeeding him, as w r cll on account of 
the uncertainty which shall die first, as also because he has it in his 
own power to const it ute what heir he pleases, according to the civil 
law notion of an hares nutus and an h&rvx Jacfu;-;: or, in the more 
accurate phraseology of our English law, he may alien or devise his 
estate to whomever he thinks proper, and by such alienation or de- 
vise may disinherit his heir at law. Tnto whose bands soever there- 
fore the estate wasted comes, after a tenant in fee-simple, though the 
W'asle is undoubtedly damnum ; it is damnum absque injuria* 3 L'omm. 
c. 14. 

One species of interest, which is injured by Waste, is that of a 
person who has a right of common in the place wasted; especially if 
it be common of en (overs, or a i is^ht of cutting; and carry ir<£ away 
wood for house-botc, plough-bote, t^c* Here, if the owner of the wood 
demolishes the whole wood, arid thereby destroys all possibility of 
taking estovers, this is an injury to the commoner, amounting to no 
less than a disseisin ol his common of estovers, if he chooses so to con- 
sider it; for which he has his remedy to recover possession and dam- 
ages by assise, if entitled to a freehold in such common; but if he has 
only a chattel-interest, then he can only recover damages, by an ac- 
tion on the ease for this Waste and destruction of the woods, out of 
which his estovers were to issue, F. A r . B. 59: 9 Rep. I 12, 

But the most usual and important inlercst, that is hurt by this 
commission of Waste, is that of him who hath the remainder or re- 
version of the inheritance after a particular estate for life or years, in 
being* Here, if the particular tenant, (be it the tenant in dower or by 
curtesy, who was answerable for Waste at the common law. 2 Jaj/, 
299J or the lessee for life or years, who was first made liable by the 
statutes of J\/arlef>ridgc 7 52 H, 3. c . 23; (r/ h 24?) and of Gioucr^sr, u 
£ete\ 1. c* si) if such particular tenant, commits or suffers any Waste. 
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it is a manifest injury to him that has the inheritance; as It tends to 
mangle and dismember it of its most desirable incidents and orna- 
ments; among which timber and houses may justly be reckoned the 
principal. To him therefore in remainder or reversion to whom the 
inheritance appertains in expectancy* the Law hath given an adequate 
remedy. Co. IaU. 63. For he who hath ihe remainder for life only, 
is not entitled to sue tor Waste; since his interest may never perhaps 
come into possession, and then he halh suffered no injury. Yet a par- 
son, v j car, archdeacon, prebendary, and the like* who are seised in 
ri^ht of their churches of any remainder or reversion, may have an 
action of Waste: for they, in many cases, have, for the benefn of the 
church and of the successor, a fee-simple qualified: But as they are 
not seised in their own right, the writ of Waste shall not say, ad ea?- 
h&redationem ififtiu$ y us for other tenants-in fee-simple; but ad ex 
fiecrrdutioncm ecclesi*, in whose right the fee-simple is holden. I iwsf, 
341; 3 Comm. r. 14. 

By stat* I Ed. 13* c. 22. the action of Waste is given to one tenant 
in common against another. Where there arc tenants in common for 
life, the one sha.Il not have trespass of trees cut against the other, 
but shall have Waste firo indivho, though (hey arc only tenants for 
term of life, G0r. By,. Jn.w.v, pL 79, If one coparcener, before par* 
tit ion, makes feoffment to another, and one of them docs Waste in 
the trees, Waste lies. H Rr/i. ±9*<i. Lij}\rWs case. Likewise, if two 
joint -tenants do Waste, and after the one enters into religion, Waste 
lies against the other alone* 2 Roll. jlbr. 823. "See jftavf. 111. 

One of two tenants in common cannot maintain an action on the 
ease in nature of' Waste against his co-tenant (in possession of the 
whole, having a demise of the moiety) for cutting down trees of a pro- 
per age and growth for being cut: but he will be entitled to recover a 
moiety of the value in another form of action: Miter if the trees be 
not fit to CUt, 8 Term Reft. 143. 

By &tat. 20 Ed. 1. ,*f. 2. an action of Waste is maintainable by the 
heir, for Waste done in the time of his ancestor, as well as for Waste 
done in his own time* 

This action must he brought by him that hath the immediate 
estate and inheritance in fee-simple or fee-tail; but sometimes another 
may join with him- I Jsfal* 53, a; 285, a. It is said that the reversion 
must con Li mi e in the same state that it was at the time of the Waste 
done, and not granted over; for though the reversioner takcth the 
estate hack again, the action is gone, because the estate did not con- 
linue: Hut in some special cases an action of Waste sludl lie; though 
the lessor had nothing in the reversion at the time of the Waste done: 
As, if a bishop makes a lease for life or years* and dies, and the lessee, 
ihe see being void, doth Waste, the successor shall have an action of 
Waste. This is allowed, though the slat. 20 Ediu. I. speaks only of 
those that arc inheritors. 1 fti*t. 53, b; 356, a: 2 Roll, Jibr, 825. 

If a tenant doth Waste, and he in reversion dieth, the heir shall 
not have an action of Waste for Waste done in the life of the ances- 
tor: For he cannot say that the waste was done to his disinherison, 
cfY. I hi&ti 341, a; 53, 6; 356, a. If a lease is made to A. for life, the 
remainder to B. for life, remainder to C. in fee; no action of Waste 
licth against the first lessee during the estate in the mean remainder, 
for then his ■estat*tvould be destroyed. Otherwise, if B. had a mean 
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remainder For years, for that would lie no impediment, the recover? 
not destroying the term vl years. 5 Reft. 76, 77: I Inst. 54, a. 

No person is entitled to an action of Waste against a tenant for 
life, but he who has the hnntediate estate of inheritance, in remainder 
or reversion expectant upon the estate for life. If, therefore, between 
the estate of the tenant for Jife, who commits Waste, and the subse- 
quent estate of inheritance, there is interposed an estate of freehold 
to any person in ihen during the continuance of such interposed 
estate, the action of Waste is suspended: And if the first tenant for 
Jife dies during the continuance of such interposed estate, the action 
is gone for ever. But though, while there is an estate for Sire inter- 
posed between the estate of the person committing Waste, and that 
of the reversioner or remainder-man in fee, the remainder-man can- 
not bring his action of Waete; yet, if the Waste be done by cutting 
down trees f fee. such remainder-man in fee way seize ihrm; and if 
they arc taken away or made use of before he seizes them, he may 
bring an action of Trover, lor, in the eye of the law, a remainder- 
man for life has not the property of the thing; wasted: And even a 
tenant for life in possession has not the absolute property of it, but 
merely a right to the enjoyment or benefit of it, as long as it is an- 
nexed to the inheritance of which it is considered a part, and there - 
fore belongs to the owner of the fee- 1 Instx 218, b. rn ?t. refers to 1 
Inst. 53: 5 Rep. 77. Fag&t'a Cane: AIL 81: 3 P. Wins. 267: 22 Vin. 
Ahr. 523: 2 Eq. Abr. 727: 3 Atk. 757. 

Iflcssec for years commit Waste, and the years do expire, yet the 
lessor shall have an action of Waste for treble damages, though he 
cannot recover the place wasted; but if the lessor acceptcth of a sur- 
render of a lease after the Waste done, he shall not have his action of 
Waste. It is said, that if a tenant repairs before action brought, he 
in reversion cannot have an action of Waste; hut he cannot plead 
that he did no Waste, therefore he must plead the special matter. 
I Inst. 283, a; S85, a; 306: 5 Reft. I 19: 2 Cro. 65 8< By Mat. I I K 
6. c. 5. where tenants for life, or for another's life, or for years, grant 
over their estates, and take their profits to their own use, and commit 
Waste, they in reversion may have an action of waste against them* 
% Xmt* 302. He in the remainder, as well as the reversioner, may 
bring this action, and every assignee of the first lessee, mediate or 
immediate, is within this act* 5 Reft. 77: 2 Iwt. 302. 

2* By the feodai law, feuds being originally granted for life only, 
the rule was general for all vassals or feudatarics; vassallus feu- 
dum clissi/iuverit, aut ijutigni detrimento deterius fecerit , /irivabi '/ ur . h> 
Wright 44, See title Tenures. But, in our antient common law the 
rule was by no means so large; for not only he that was seised of an 
estate of inheritance might do as he pleased with it, but also Waste 
was not punishable in any tenant, save only in three persons; guardian 
in chivalry, tenant in dower, and tenant by the curtesy; and not in 
tenant for life or years. And it was even a doubt whether Waste was 
punishable, at the common law, in tenant by the curtesy. Jftgiet. 72: 
Bro< Jbr. title Waste: 2 Inst, 301. The reason of this diversity was, 
that the estate of the three former was created by the act of the law 
itself, which therefore gave a remedy against them; but tenant for 
life, or for years, came in by the demise and lease of the owner of the 
fee, and therefore he might hare provided against the committing of 
Waste by his lessee; and if he did not, it was his own default. 2 Inet. 
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299, But, in favour of the owners of the inheritance, the statutes of 
Martc bridge, atat. 52 Hen. 3 r c. 23. 24?) ami of G fauces! er^ ft /itf. 
L p. 5. provided that the writ of Waste shall not only lie against ten- 
ants by the law of HngtanU t (or curtesy,) and those in dower, but 
against any farmer or other that holds in any manlier, for life or years. 
So that, for above five hundred years past, Ml tenants merely for life, 
or for any less estate, have been punishable, or liable to be impeached 
for, Waste, both voluntary and permissive; unless their leases be 
made, as sometimes they are, without impeachment of Waste, absque 
imfieritione vasti; that is, with a provision or protection that no man 
shall imfitterty or sue him, for Waste committed. But tenant in tail, 
after possibility of issue extinct, is not impeachable for Waste; be- 
cause his estate was ut its creation an estate of inheritaneCj and so 
not within the statutes. Co. Litt. 27: 2 JiofL Mr. 826. 828, Neither 
does an action of Waste lie for the debtor against tenant by statute, 
recognizance, or Elegit; because against them the debtor may set oft' 
the damages in account* Co, Lilt. 54- But it seerns reasonable that 
it should lie for the reversioner, expectant 011 ihc determination of 
the debtor's own estate, or of these estates derived from the debtor. 
J\ A*, B, 58: 2 Comm. c. IS. 

The statute of Markbridge, 52 IIcri.3, r< 23. §2. (orr. 24.) enacts, 
that ( * farmers during their terms, shall not make Waste, sale, nor 
exile of houses, vroods, and men, nor of any thing belonging to the 
tenements that they Have to farm, without special licence had by writing 
of covenant, making mention that they may do it; whieh thing if they 
do, and thereof be convict, they shall yield full damage, and shall be 
punished by amerciament grievously." 

This act provktetb remedy for Waste done by lessee for life, or 
lessee for years, and it is the fu st statute that gave remedy in tho*c 
cases. 2 Srtnt. 145. This statute is a penal law, and yet, because it, is 
a remedial law, it has been interpreted by equity* 10 Mod. 281. 

Farmer*.] Here farmers do comprehend all such as hold by Jeatc 
for life or lives, or for years, by deed or without deed. 2 Inst. 145. It has 
been resolved, likewise, that it should extend to strangers. 10 Mod. 
28 I . Although the Register says sciand. that per sfatuttim de Maric- 
brzdge y c. 23. data fuit qutcdam firohibitio vasli versus tcnemeritam an- 
vorum, which is true: Yet the statute extends to farmers for life also; 
but this act extendeth not to tenant by the curtesy, for he is not a far- 
mer; but if a lease be made For life or years, be is a farmer, though 
no rent be reserved. 2 Ittttt. 145* 

Shall not make Waste,] I3y these words they are prohibited to suf- 
fer Waste, for it has been resolved that this act extends to Waste 
omittendQ) though the word is faciunty whieh literally imports active 
Waste. \QMod. 2 83s 2. //^-n.-*— o-^3 v Wc^£. 

Nar of any thing.] Houses, woods, and men were before particu- 
larly named; and these words do comprehend binds and meadows Jm- 
ionging to the farm. 2 Inst. 146. Also these general words have a 
further signification; and therefore if there had been a fanner fbt Hie, 
or years, of a manor, and a tenancy had escheated, this tenancy gk> 
escheated did belong to the tenement that he held in farm, and there- 
fore this extended to it; and the lessor shall have a writ generally, and 
suppose a lease made of the lands escheated by the lessor, and main- 
tain it by the special matter. 2 Inst. 146. 

S/itciat Xia-nce by Writing] This grant ought to be by deed, for 
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all Waste tends lo the disinheritance of the lessor, and therefore no 
man can claim to be dispunishable of Waste without deed. 2 Inst. 
146 Likewise this special grunt is intended to he absque imfictitione 
vasti\ without impeachment of Waste. 2 Ittst. 146. 

Yield full Damage. .] And ihis must be understood such a prohibi- 
tion of Waste upon this statute as lay against a tenant in dower at the 
common law; and single damages were given by this statute against 
lessee for life, and lessee lor years. 2 In$t. 146. 

H has been said, that there are five writs of Waste: two at the 
common law, as for Waste done by tenant in dower, or by guardian; 
three by statute, as against tenant for life* tenant for years, and tenant 
by the curtesy. Tenant by the curtesy it is said, was punishable for 
Waste, by the common law, for that the law created his estate as well 
as that of the tenant in dower, and therefore the law gives like reme- 
dy against them I Inst t 54, a: 2 hint, 145. 299. 301. 305. But on this 
subject the authorities in the books are very contradictory, as the 
reader will perceive by attending to the note subjoined to the fallow- 
hlg clause of the statute of Gloucester, 6 Edw, I. c, 5. which enacts, 
that* u A man from henceforth shall have a writ of Waste in the 
chancery against him that holcitlh by the law r of England, or other- 
wise for term ol life, or for term of years, or a woman in dower." 

No action of Waste Jay before the statute of Gloucester^ but against 
tenant in dower and guardian; and by the statute, action of Waste is 
given against the tenant by the curtesy, tenant for term of life, and 
tenant for term of years. Bro r Ii r aste, fit. 88. Lord Coke says, a rea- 
son is required, (that seeing as well the estate of the tenant by the 
curtesy, as the tenant in dower, are created by act in law,) wherefore 
the prohibition of Waste did not lie as well against t< nam by the cur- 
tesy as the tenant in dower i-t the Common Law; and the reason he 
assigns is this, for ihat, by having issue, the estate of the tenant by the 
curtesy is originally created, and yet after that he shall do homage 
alone in the life of the wife, which proves a larger estate; and seeing 
that at the creation of his estate he might do Waste, the prohibition 
of Waste lay not against him after his wife's decease; but, in the case 
of tenant in dower, she is punishable of Waste at the first creation of 
her estate. 2 Znaf, 145. But see 2 Inst. 299. and the reasons there, 
as cj noted above. 

Shall have a writ of Watte.] Neither this act, nor the statute of 
Mar If bridge, doth create new kind of Wastes, but gives new reme- 
dies for old Wastes; and what is Waste, and what is not, must be 
determined by the Common Law. 2 Inst. 300,301. 

sigainat him. ] If two arc joint-tenants for years or for life, and one 
of them does Waste, this is the Waste of them both as to the place 
wasted, notwithstanding the. words of the act are. Mm that holds. 
2 Inst, 302. 

Hold* by the Law of England,'] Here tenant by the curtesy is named 
for two causes: 1st, For that albeit the common opinion was, that an 
action of Waste did lie against him, yet some doubled of the same in 
respect lo this word {tenet) in the writ, for that the tenant by the cur- 
tesy did not hold of the heir, but of the lord paramount; and after 
this act, the writ of Waste grounded thereupon doth recite this sta- 
tute: 2dly, For that greaier penalties were inflicted by this act than 
were at the Common Law, 2 Imt, 301. 

Or otherwise for Term of Life or for Term of Years.] A 'lessee for 
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his own life* or for another man's life, is within the words and mean- 
ing of this Jaw, and in this point this act introduces that which was 
not at the Common Law, 2 In&t, 301, If Feme lessee for life takes 
husband, the husbancf does Waste, the wife dies* the husband shall 
not be punished by this Yaw; for the words of this act be (a man that 
holds, tsY, ior life), and the husband held' not for life; for he was 
seised but in right of his wife, and the estate was in his wife. 2 Itwt. 
301. He that hath an estate for life by conveyance at Common Law, 
or by liniilatiun of use, is a tenant within the statute. 2 Inst. 302, 
Tenant for years of a moiety, 3d or 4th part firo indiviso, is within this 
act j and so it is of a tenant by the curtesy, or other tenant for life of 
a moiety, &c. 2 Inst. 302 t 

Or a woman in dower.] This is to be understood of all the five 
kinds of dower whereof Littleton speaks, viz. dower at Common Law, 
dower by the custom, dower ad ostium eeciejtia, dower ex asscnsit 
fiatria, and dower de la /dus belle; and against all these the action of 
Waste did lie at the Common Law. 2 fnst. 303. If tenant in dow er be 
of a manor, and a copyholder thereof commits Waste, an action of 
Waste lies against tenant in dower. 2 Inst. 303, Action of Waste 
lies against an occupant for life, because he has the estate of the les- 
see for life, and holds for life, as the statute mentions. 6 Reft, 37, b. 
If a lessee for life be attainted ol treason, by which the lease is for- 
feited to the king, who giants it over to /. S. and he afterwards does 
Waste, though he comes en le flost, yet action of Waste lies against 
him, 2 Roll, Abr. 826. So, if a man disseises the tenant for life, and 
does Waste, yet action of Waste lies against the tenant for term of 
life; for he may have his remedy over against the disseisor. Bra. 
Waste, fit. 138, Likewise, if an estate be made to si. and his heirs, 
during the life of J?,, A, dies, the heir of A. shall be punished in an 
action of Waste. \ Inst. 54, a. 

A tenant ior life, without impeachment of Waste, has as full pow er 
of cutting down timber, and of opening new mines for his own use, as 
if he had an estate of inheritance; and is in the same manner entitled 
to the timber, if served by others. 1 Term Rep. 56; 1 Inst. 220, n. 
But although such tenant for life may commit Waste for his own 
benefit, yet he may be restrained by an injunction out of the court of 
chancery, from, making tytotl and Destruction on the estate; This 
distinction was first introduced in the case of lord Barnard as to Ruby 
Can Ue. See post. IV. 

Though it is said, that, an action of Waste does not lie against 
tenant by statute-merchant, elegit, or staple, because it is not an 
estate for life or years, and the statute mentions those who hold in 
any manner for life or yeats; yet see contra, Fitzh. JVat* 58 H. and 
there said, that in the register is a writ against him; 6 Reji, 37. Some 
liooks give the reason of it to be, because the conusor, if he commits 
Waste, may have a venire facias ad coiuputandunt, and the Waste shall 
be recovered in the debt. Fitzh. A". B. 5S, b, See 1 Iwt* 57, b. in 
ttotis. If a man makes a lease for years, and pots out the lessee, and 
makes a lease lor life, and the lessee for years enters upon the lessee 
for life, and does Waste; the lessee for life shall not he punished for 
it, 2 Inst. 303, If lessee for years makes a lease of one moiety to Jt. 
and of the other moiety to h., and A, does W.^t'j; the action shall be 
againM both; for the Waste of the one is the Waste of the other. 
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An action of Waste lies against a devisee, and the writ may sup- 
pose H <u tvgutivne) for it is within the equity of the statute. Bra. 
Waste, fll> L32. If an estate of land be made to baron and feme, to 
hold to them during the coverture, fiflfe* if they waste, the feoffor shall 
have writ of Waste against them- Lit. § 381* If feme lessee for life 
marries, and the husband does Waste, action lies against both. And 
if, in the above case, the husband dies, action of Waste lies against 
the feme for the Waste he committed. But if tenant in dower mar- 
ries, and the husband does Waste, and dies, the feme shall not be 
punished for this. Likewise, if baron and feme are lessees for life, 
and baron does Waste, and dies, the feme shall be punished in Waste, 
if she agrees to the estate* 2 RolL Mr. 827; 1 Inst. 54: Ktri. 113 
But il she waives the estate, she shall not be charged* So, upon lease 
for years made to the baron and feme, Waste lies against both. And 
if baron and feme are joint lessees for years, and baron does Waste, 
and dies, action of Waste lies for this against the feme. Upon lease 
for life, to baron and feme, Waste lies against both. Likewise, if 
feme commits Waste, and then marries, the action shall be brought 
against both. 2 Rill. Jbr. 827. And the writ may be Quod fvccnmt 
-vastum, or Quod uxor, dum sola fuit , feci/, vadium. Bra. Wantt^fd. 55. 

If baron seised fot Hie of his wife, in right of bis wife, does Waste, 
and after the feme dies, no action of W;iste lies against the baron in 
the tenuity because he was seised only in right of his wife, and the 
frail tenement was in the feme. 1 Inst. 54< 5 Refi. 75, b. But if ^he 
baron? possessed for years in right of the feme, does "Waste, and after 
the feme dies, action of Waste lies against the baron, because the 
law gives the term to him. 1 In*>t. 54, See Godfj, 4, 5. }d. 6: Ow, 49. 

Few cases, if any, can now happen of Waste or injury done to pre- 
mises, but the landlord, or person who has the inheritance, or even 
he who has a longer term in ihc premises, or who is himself liable 
to answer over, may maintain an action ou the case in nature of an 
action of Waste, against the person committing the injury, for 
damages. See /tar/* II J. IV- 

IIL The Punishment for Waste committed, was, by Common 
Law and the statute of Marlebridge, only single damages, except in 
the case of a guardian, who also forfeited hU wardship by the provi- 
sions of the threat charter. 2 hint. 146. 300: Stat. 9 Hen. 3* c. 4, But 
the statute of Gloucester directs, that the other four species of tenants 
(for life, for years, by curtesy, or ill dower,) shall lose and forfeit the 
place wherein the Waste is committed, and also treble damages, to 
him that hath the inheritance. The expression of the statute is, " he. 
shall forfeit the thing which he hath wasted/' and it hath been deter- 
mined, that under these words the /dace is also included. 2 Inst. 303. 
And if Waste be done s/iar&in^ or here and there, all over a wood, 
the whole wood shall lie recovered; or if, in several rooms of a house, 
the whole house shall be forfeited; because it is impracticable for the 
reversioner to enjoy only the identical places wasted, when lying 
interspersed with the other. Co. Lin. 54. But if Waste be done only 
in one end of a wood, (or perhaps in one room of a house, if that can 
be conveniently separated frcm the rest,) that part only is the locus 
W italic s> or thing wasted, imd that only shall be forfeited to the 
reversioner, 2 I nut. 304: 2 Comm. c. IS. 

The redress for this injury of Waste is of lwo kinds; preventive 
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and corrective: the former of which is by writ of cstrc/iementy thje 
latter by that of Waste, 

kzh'tfu'tnent is an old French word, signifying the same as Waste 
or extirpation: and the writ of Estrrftemmr lay at the Common Law, 
a ftef jtadgtnent obtained in an action real, and before the possession 
was delivered by the sheriff j to stop any Waste which the vanquished 
party might be tempted to commit in lands, which were determined 
to be no longer his. 2 Ift$t t S2s. But as in some cases the demandant 
may be justly apprehensive, that the tenant may make Waste or 
lisrrepsment pending the suit, well knowing the weakness of his title, 
therefore the statute of Gloucester, 6 Rdw, L c. 13. gave another writ 
of Etttrrfietncnt) pendente ptacito^ commanding the sheriff firmly to 
inhibit the tenant " tie facial vaspitm vel est rcpantcn tutu pendente plu* 
« cito dicta indiscuxso." Regitif. 77. And, by virtue of either of these 
writs, the sheriff may resist them that do, or offer to do, Waste; and, 
if otherwise he cannot prevent them, he may lawfully imprison the 
Wasters, or make a warrant to others to imprison them: Or, if 
necessity require, he may take the passe comitates m his assistance. 
So odious in the sight of the law is Waste and destruction- 2 lhi#« 
329: 3 Comm.c, 14. See further, this Diet, title Extrepctnent. 

A writ of Waste is also an action, partly founded upon the Com- 
mon Law, and partly upon the Statute of Gloucester, c, 5; and may be 
brought by him who hath the immediate estate of inheritance in 
reversion or remainder, against the tenant for fife, tenant in dower, 
tenant by the curtesy, or tenant tor years. This action is also main- 
tainable in pursuance of Stat. IVeatm. 2. (13 E. t. c, 22.) by one tenant 
in common of the inheritance against another, who makes Waste in 
the estate holdcn in common. The equity of which statute extends 
to joint-tenants, but not to coparceners; because, by the old law co- 
parceners might make partition, whenever either of them thought 
proper ,and thereby prevent future Waste: but tenants in common 
and joint-tenants could not; and therefore the statute gave them this 
remedy, compelling the defendant either to make partition, and take 
the place wasted to his own share, or to give security not to commit 
any farther Waste* 2 Inst. 403, 404. But these tenants in common 
And joint-tenants arc not liable to the penalties of the statute of Gfait* 
teste r, which extends only to such as have life- estates, and do Waste 
to the prejudice of the inheritance. The Waste however must be 
something considerable; for if it amount only to twelve pence, or 
some such petty sum, the plaintiff shall not recover in an action of 
Waste: nam de minimis n on curat Lex. Finch, £/29i 3 Camm. c. 14* 

This action of Waste is a mixed action; partly real, so far as it 
recovers land, and partly personal, so far as it recovers damages: for 
it is brought for both those purposes; and, if the Waste be proved, 
the plaintiff shall recover the tiling or place wasted, and also treble 
damages, by the statute of G/otlceMer* The writ of Waste calls upon 
the tenant to appear and shew cause, w hy he hath committed Waste 
and destruction in the place named, ad cxhttrcdationem, to the disin- 
herison, of the plaintiff. F, Jf, B, 55. And if the defendant makes 
default, or does not appear at the day assigned him, then the sheriff 
is to take with him a jury of twelve men, and go in person to the 
place alleged to be wasted, and there inquire of the Waste done, and 
the damages: and make a return or report of the same to the court, 
upon which report the judgment is founded. Pvflh. 24, For the raw 
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will not suffer so heavy a judgment, as the forfeiture and treble 
damages, to be passed upon a mere default, without full assurance 
that the fact is according as it is stated in the writ. But if the defend- 
ant appears to the writ, and afterwards suffers judgment to %o against 
him by default, or upon nihil elicit, (when he makes no answer, puts 
in no plea, in defence,) this amounts to a confession of the Waste; 
since, having once appeared, he cannot now pretend ignorance of the 
charge, Now therefore the sheriff shall not go to the place to inquire 
of the fact, whether any Waste has, or has not, been committed; for 
this is already ascertained by the silent confession of the defendant: 
but he shall only, as in defaults upon other actions, make inquiry of 
the quantum o[ damages. Cro. Eliz. 18 H 290. The defendant, on the 
trial, may give in evidence any thing that proves there was no Waste 
committed, as that the destruction happened by lightning, tempest) 
the king*s enemies, or other inevitable accident* Co, Lilt. 53, But U 
is no defence to say, that a stranger did the Waste* for against him 
the plaintiff hath no remedy: though the defendant is entitled to sue 
such stranger in an action of trespass vi ct amtUt and shall recover 
the damages he has suffered in consequence of such unlawful act. 
Bull, JV. P. 112. 

When the Waste and damages are thus ascertained, either by con- 
fession, verdict, or inquiry of the sheriff, judgment is given* in pur- 
suance of the statute of Gloucester) c, 5. that the plaintiff shall recover 
the place wasted; for which he has immediately a writ of seisin, pro- 
vided the particular estate be still subsisting: (for, if it be expired* 
there can be no forfeiture of the land,) and also that the plaintiff shall 
recover treble the damages assessed by the jury; which he must 
obtain in the sumo manner as all other damages, in actions personal 
and mixed, are obtained, whether the particular estate be expired, or 
still in being. 3 Comm. c. 14. 

The process incident to action of Waste is first a writ of summons 
made by the cursitor of the county where the land lies, and on the 
return of this writ the defendant may essoin, and the plaintiff adjourn* 
Then a fione is to be made out by the Blazer of the county) on 
the return of which a distringas issues for the defendant to appear, 
and upon his appearing the plaintiff declares, and the de tend ant 
pleads, Ufc. By slot. B & 9 lt r . 3. c , 1 1. § 3, a plaintiff shall have costs 
in all actions of Waste, where the damages found do not exceed 
twenty nobles; which he could not by the common law* 

In an action of Waste on the statute of Gloucester^ against tenant 
for years, Tor converting three closes of meadow into garden ground, 
where the jury gave only one farthing damages for each close* the 
court of C. f\ permitted the defendant to enter up judgment for him- 
self. 2 Bos> & Pul. 36. 

IV. Besiuks the preventive redress at common law, the courts of 
equity, upon bill exhibited, therein complaining of W T aste and de- 
struction, will grant an inj unction, in order to stay Waste, until 
the defendant shall have put in his answer, and the Court shall there- 
upon make further order; which is now become the most usual way 
of preventing W T aste. 3 Comm. c. 14. 

If a tenant for life plant wood on the land, which is of so poisonous 
a quality that it destroys the principles of vegetation} without an ex- 
press power in his leasej where it is usual to have such powers, it 
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may be considered as Waste, and the couvt of chancery may grant an 
injunction. 5 Jfew Mr. 493; MSS. Refi, Marquis nfRowia v. DoraU, 
Cane, 

If there be lessee For life, remainder for life, the reversion or re- 
mainder in fee, and the lessee in possession waste the lands, though 
lie is not punishable for Waste by the common law, by reason of the 
mean remainder for life; yet he shall be restrained in chancery, for 
this is a particular mischief. Moor 554: 1 Fern. 23, But if such 
lessee has in his lease an express clause of wit/tout impeachment of 
Waste > he shall not be injoined in equity. I Vem. 23, 

If ji, is tenant for life, remainder to B> for life, remainder to first 
and other sons of B, in tail male, remainder to B. in tail, fctej and B. 
(before the birth of any son) brings a bill against J. to stay Waste; 
and A. demurs to this bill, because the plaintiff had no right to the 
trees, and no one that had the inheritance was party: yet the demur- 
rer will be over-ruled, because Waste is to the damage of the public, 
and B. is to take care of the inheritance for his children, if he has 
any, and has a particular interest himself, in case he comes to the 
estate. I My,, Abr. 400. 

It seems to be a general principle, that tenant in tail after pos- 
sibility, shall be restrained in equity from doing Waste, by injunc- 
tion, &c. because; the Court will never sec a man disinherited; fier 
Chan. Finch. And he Look a diversity, where a man is not punishable 
for Waste, and where he hath a ris^ht to do Waste; and cited thtedaic's 
Case, (24 Car. 1.) ruled by lord Rolfs to warrant that distinction, 
2 Snow. 69- fit. 53. 

A lease without impeachment of Waste, takes off all restraint from 
the tenant of doing it; and tic may, in such ease, pull up oi cut down 
wood or timber, or dig mines, l?c. at his pleasure, and not be liable 
to any action. Ploivd. 135. But though the tenant may let the houses 
be out of repair, and cut down trees, and convert them to his own 
use; yet where a tenant in fee-simple made a lease for years without 
impeachment of Waste, it was adjudged that the lessor had still such 
property, that if he cut and carried away the trees, the lessee could 
only recover damages in action for the trespass, and not for the trees: 
Also it hath been held, that tenant for life without impeachment of 
Waste, if he cuts down trees, is only exempt from an action of 
Waste, &c. II Reft. 82: 1 Inst. 220: 2 Irtuf. 146; 6 Reft. 63; Dyer 
184. And if the words arc, « to hold without impeachment of Waste, 
or any writ or action of Waste," the lessor may seize the trees if the 
lessee cuts them down, or bring trover for them. Wood'* Insr. 574. 
See ante II. 

In many cases, likewise, the court of chancery will restrain Waste, 
though the lease, ifc. be made without impeachment of Waste; For 
the clause of w without impeachment of Waste'* never was extended 
to allow the destruction of the estate itself, but only to excuse for 
permissive Waste; and therefore such a clause would not give leave 
to fell or cut down trees ornamental or sheltering of a house, much 
less to destroy or demolish a house itself And if such Waste be 
committed, an injunction will he granted to stay the Waste; and 
the Court of Chancery will enforce the repair by the offender. 2 
Fern. 738, 739: I Satt. 161, Yam v. Ld. Barnard. Vide 1 R. Win*. 
527, 

A lord of a manor may bring a bill for an account of ore dug, or 
timber cut, by the defendant's testator. Thus, a customary tenant of 
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lands, in which was a copper mine that never had been apcticdi 
opened the same* dug coat and sold great quantities of ore, and 
died; and ]iis heir columned digging and disputing uf great c| Us« i akics 
out of the same mine. The lord of the nmnor brought a bill id equity 
against the executor and heir, praying an account oi" the said ore; and 
alleged that these customary tenants w ere Lis copyhold tenants; and 
that the freehold was in the plaintiff as lord of the manor and o\\ ncr 
pf the soil; and that the manner of passing the premises was by sur- 
render into the bands of the lord, to the use of the surrenderee. It was 
insisted tor the defendants, that it did not appear that the admittance 
in this case was io hold ad-voluntutem Domini aecundum cotisucttidiHcjn, 
&tc without which words, it was insisted, that there could be no 
copyhold, as had been adjudged in lord Ch. Ju&L //o/r 1 * time. An^l 
lord Chan. Cowfier said, it would be a reproach to equity to say, that 
where a man has taken another's property, as ore or timber, and dis- 
posed of it in his lifetime, and dies, there should be no remedy, 1 P. 
lVm&. 406, fil. 112, fiitho/i of Winchester v. Knight. Vide Finch Ecfi* 
155: 2 l f em. 263. /j/. 247. 

Where tenants of a manor, churning a right of estovers, cut down 
a great quantity of growing timber of great value, their title being 
doubtful, the Court of Chancery entertained a bill, at the suit of the 
lord of the manor, to restrain this assertion of it, Mitf. Treat. J23 5 
124. 

It has been said in equity, that remainder-man for life shall, in 
Waste, recover damages in proportion to the wrong done to the in- 
heritance, and not in proportion only to his own estate for life. 
1 Vcrn. 158, 

WAST l-X-B OWL, from the Sax. U r «s-kr«l, i. e. Health be to 
you ] A large silver cup or bowh wherein the Saxons, at their enter- 
tainments, drank a health to one another, in the phrase of Wass-heal, 
This Waste I or W ass -heal Bowl, was set at the upper end of the 
table in religious houses for the use of the abbot, who began the 
health, arflocuium charitati^ to strangers, or to his fraternity. Hence 
cakes and fine white bread, which were usually sopped in the \\ astel- 
bowl, were called Wastel-brcad. Mat- Paris 141, 

WASTOKS, Thieves so called; mentioned among robbers) draw- 
latches, life, in staf. 4 H. 4. c. 27. 

W -\TCII; To watch is to stand sentry, or attend as a guard, C7V- 
W niching is properly for the apprehending of rogues in the night, as 
warding is for the day; and for default oi Watch and ward the town- 
ship may be punished. Our aniient statutes direct, that in all towns, 
ijft. between the day of oiscenxion and Michaelmas-day , Night- 
Watchcs are to he kept in every city, with six men at every gate; 
and six or four in towns; and every bovough shall have twelve men 
to watch, or according to the number of the inhabitants, of the place 
from sun-setting to sun-rising; who are to arrest strangers suspected, 
and may make hue and cry after them, and justify the detaining 
them until the morning; and Watches shall be kep( on the sea-coasts, 
as they have been wont to be. State, 13 Ed. L if. 2. c, 4: 5 Hen. 4 c. 3. 

Every justice of the peace may cause these Night-Watches to be 
duly kepi; which is to be composed of men of able bodies, and suffi- 
ciently wcaponed: And none bin inhabitants in the same town arc 
compellable to watch, who arc bound to keep it in turn; or to find 
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other sufficient persons for them; or, on refusal, are indictable, tfe, 
Co, Lit:, 70: d o. Eliz, 20 1. Sot: further title Police, 

WATCHES, Made to^HWCfiiSa are to have the makers 5 names, 
i?c. under the penalty of 20/, ktde, 9 & 10 f£ 3. tf, 28. 

WATER-BAILIFF, An officer in port towns, for the searching 
of ships. In the city of London, there is a Water Bailiff, who hath 
the supervising: and search offish brought thither; and the gathering 
of I lie Loll arising from the Thaws: He attends on the Lord Mayor, 
having the principal care of marshalling the guests at his table; and 
arrests men for debt, or other personal or criminal matters, upon the 
river of Thames* See stat. 2S H. 6. r, 5. 

Water Course. A Watercourse does not begin by prescription, 
nor jei by assent} but begins ex jure nature having taken this course 
naturally, and cannot be diverted. 3 BuUt< 34Qi 

Action on the case Jies for diverting a Water-course to my preju 
dice. See Action on the Case; and Htt. 32: Skin. 316. 389: 5 Mod. 
206: 22 Vin.Abr. 525. 5 28. 

Water -Gage, A sea wall or bank, to restrain the current and 
overflowing of the Water. It signifies also an instrument to guage or 
measure the quantity or deepness of any Waters, 

Watek-Gang, Watcrgangium.] A Saaron word for a trench or 
course to carry a stream of Water; such as are commonly made to 
drain Water out of marshes, Ordin. Marise. de Homn. Chart. H, 3. 

Water-Gavel, A rent paid for fishing in, or other benefit 
received from, some river. 13 Chart. II. 3. 

Wateh-Measuhe, Is greater than Winchester Measure, and used 
for selling of coals in the Pool, be. mentioned in the stat. 22 Car. 2. 
c. 11. 

WATEUMHN. The lord mayor and court of aldermen in London, 
have a great power in the government of the company of Watermen, 
and appointing the fares tor plying on the Thames; and the justices 
of peace for Middies?*, and other adjoining counties, have likewise 
authority to hear and determine offences, ifc. Watermen's names 
are to be registered; and their boats be twelve feet and a half long, 
and four feet and a half broad, or be liable to forfeiture. Also none 
shall ply on the river, but such as have been apprentices to Watermen 
for seven years, tsfc. Stat. 2 3 /\ ts* M. r. 16. The lightermen on 
the Thames > and Watermen, are made a company: The lord mayor 
and aldermen are yearly to elect eight of the best Watermen, and three 
of the best lightermen, to be overseers and rulers; and the Water- 
men to choose assistants at the principal stairs, for preserving good 
government; and the rulers and assistants may make rules to be ob- 
served under penalties 5 &c. The rulers, on the it 1 court-days, shall 
appoint Forty Watermen to ply on Sundays, for carrying passengers 
cross the river; and p?,y them for iheir labour, and apply the over- 
plus of the money to the poor decayed Watermen: Where persons 
travel on a Sunday with boats they are to be licensed and allowed by 
a justice, on pain of forfeiting 5s* Stat. 11 i? 12 W. 3. c. 21. No 
person working any wherry-boats or barges, on the river Th&mcs, 
shall take an apprentice or servant, but such Watermen as are house- 
keepers,^, on pain of lo/ P And no apprentice shall take u|*on him 
the care of any boat, till he is sixteen years of age, if a Waterman's 
son; and seventeen, if a landsman's; unless he hath worked with some 
able Waterman for two years, under the penalty of 10s. If any per- 
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son, not having served seven years to a Waterman, isfc . row any boai. 
on the same river for hire, he shall forfeit 1 0^. But gardners* boats, 
dung-boats, wood lighters, fishermen, western barges, Ike, are ex- 
cepted The penalties to be levied by distress; for want of which the 
Jord mayor, or a justice of peace may commit the offenders to the 
house of correction for any time not exceeding a month, nor less 
than fourteen days, &c. Stat. 2 Geo. 2. c. 26^-Watermen using 
hocus, t^c.upon the Thames, are not to take any apprentice under 14 
years old, who shall be bound for seven years, and inrolled in the 
hook of the Watermen's company, on pain of I OA No more than two 
apprentices to be taken at one time; when the first hath served four 
years, under the like penalty- No tilt-boat, row -barge, &c< shall take 
in above thirty-seven passengers, and three more by the way: nor any 
other boat above eight passengers, and two by the way, on forfeiture 
of 51. for the first offence, and (0/, for the second, tSte. And in case 
any person be drowned, where a greater number is taken in, the 
Waterman to be guilty of felony, and transported: Also tih>boats, 
used between London-Bridge and Graves-end) shall be 15 tons* and 
not under, and the other boats 3 tons. Rulers of the company of Wa- 
termen are to appoint two officers, one at Billing i-gate at high water, 
and another at Gravrse?id, to ring a bell for the tik-boats, life, to put 
ofF; and they not immediately proceeding in their voyage, with two 
sufficient men, shall forfeit 51. leviable on their boats, tackle, &c. See 
as to stats. 34 Geo. 3. c, 65, &c. for further regulating Watermen, this 
Dictionary title Police. 

WAT KR ORDEAL; See Ordeal. 

WATERSCAPE, from the Sax, Wactcr, Af/ua, JjTSchap, ductus.] 
An aqueduct, or passage for water. 

WATLING-STEEET, is one of those four ways which the 
Romans arc said to have made in this kingdom, and called them Coo* 
sutures, Pratorios, Milt tares, & Publicas. This street is otherwise 
called Werlam-StreeL See R. Hov.f. 248, a. n. 10. This street leads 
from Dover to London, St. Alban'fi, Dunstable , Towccster, Athcrston y 
and the Severn, near the Wrckin, in Shropshire^ extending itself to 
Anglesey, in Wales, Anno 39 El. c. % 

The second is called Jkenitd-Sircet, so called ab Icenis, stretching 
from Southampton, over the river lets, at Newbridge; thence by 
Camden unci Litchfield; then it passeth the river JDerivent by Derby y 
so to Bolsover Castle, and ends at finmouth. 

The third was called The Posse, because in some places it was 
never perfected, but lies as a large ditch; or, as Cowel says, from 
having a ditch on one side of It: This way led from Cornwall through 
Devonshire, by 7Wfian/,near Stow in the [Voids, and besides Coventry 
to Leicester, Newark, and so to Lincoln. 

The fourth was called Ermine or Erminage Street^ beginning at 
St. David* $ in West If ales, and going to Southampton. Sec the laws 
of Edward the Confessor, whereby these four public ways had the 
privilege of Pax Begin. See Haffingxhed?* Chron* voL I. cafi. 19; and 
J-fvnrij of Huntingdon, lib, I. in principio. And in Leg. Will 1. e. 30. 
there arc three ways mentioned; but Ikenild-Street is omitted: See 
also an old description of these ways made by Robert of Gloucester, 
Doug. Antiq. of IVar^v.fi. 6: CowelL 

WAVESON, Such goods as after shipwreck do appear swimming 
upon the waves. Chart. 18 Jkn> 8. See titles Plotsum; Wreck. 
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W AXSCOT, Ccragiuttr] Duty antiently paid, twice a year, to- - 
wards the charge of wax candles in churches, 8/telman. 

WAY, jPw.] A passage, street, or road. Lilt. A Wat/, or the right 
or going over another Titan's ground) is classed by Bla^kmone among 
incorporeal hereditaments. In such private Ways, a particular man 
may have an interest and a right) though another be the owner of 
the soil. 2 Comm. Cr 3. 

This may be grounded on a special permission; as when the owner 
of the land grants to another a liberty of passing over his grounds, 
to go to church, to market, or the like; in which case the gift or 
grant is particular; and confined to the grantee alontr, it dies with the 
person; and if the grantee leaves the country > he cannot assign over 
his right to any other; nor can he justify taking another person in 
hb company. Finch. L. 3L A Way may be aUo by prescription; as 
if all the inhabitants of such a hamlet, or all the owners and occu- 
piers of such a farm, have immemorially used to cross such a 
ground, for such a particular purpose; for this immemorial usage 
supposes an original grant, whereby a right ol Way thus appurtenant 
to land or houses may clearly he created. A right of Way may also 
arise by act and operation of law: for, if a man grants me a piece of 
ground iti the middle of his field, he at the same time tacitly and 
impliedly gives me a Way to come at it; and I may cross his land 
for that purpose without trespass. FincA L. 63. Tor when the law 
doth give any thing to one, it givcth impliedly whatsoever is neces- 
sary for enjoying the same. 1 Inst. 56. 

Where a man has a Way to his close, he cannot go further with- 
out a prescription; but it is held if he go to a mill or bridge, it may 
be otherwise. I Ld. Raxjm. 75. 

If a man has a right of Way over another's land, and the Way 
becomes impassable by the overflowing of a river, he cannot justify 
going over the adjoining landj unless the owner of the land is bound, 
by prescription, or in his own grant, to repair the Way: But if public 
highways are found rous, passengers are justified, from principles 
of convenience and necessity, in turning out upon the land next the 
road- Taylor v. Jt7tiie/iead, 716. 

One being seised in fee of tw r o adjoining closes,^, and B* over 
the former of which a Way had been immemorially used to the 
latter, devises B " with the appurtenances;" the court of C. P. held 
lhat the devisee could not claim a right of Way over B. t as no new 
vk;ht of Way was created by the devise, and the old one was extin- 
guished by the unity of seisin in the devisor. I Ao* r <jf PuL 37 1. 

Where one, even as trustee, conveys land to another, to which 
theve is no access but over the grantor's land, a right of Way passes 
of necessity as incidental to the grant: on the other hand, if the owner 
of a close over which is the only Way to another close, pans with 
the same* without reserving the Way, it will be reserved to him by 
operation of law, 8 Term Heft* 50. 

An order made by justices of peace under star. 13 GVg. 3. c. 78. 
§ 19. for stopping up an old foot way, and setting out a new one, must 
follow the form prescribed in the schedule annexed to the act* 1 
Kasit's Rep, 64. 

Disturbance of Ways is very similar in its nature to disturbance of 
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r.ommom See title Common, ft principally happening when a person, 
who hath a right to a Way over another's grounds, by grant or pre 
scription, is obstructed by inclosurcs, or other obstacles* or by plough- 
ing across it; by which means he cannot enjoy his right of Way, or at 
least not in so commodious a manner as he might have done li'tJiis be 
a Way annexed to his estate, and the obstruction h made by the ten- 
ant of the land, this brings it to another species of injury; for it is then 
a nusance, for which an assise will lie. See title Mi&ancr, But if the 
right of Way, thus obstructed by the tenant, be only in gross, (that is, 
annexed to a man's person, and unconnected with any lands and tene- 
ments,,) or if the obstruction of a Way belonging to an house or land 
is made by a stranger, it is then in cither case merely a disturbance; 
for the obstruction of a Way in gross is no detriment to any lands 
or tenements, and therefore does not fall under the JegaJ notion of 
a nusance, which must be laid ad nocumentwn liberi tencmenti; and 
the obstruction of it by a stranger can never tend to put the right of 
Way in dispute: the remedy therefore for these disturbances is not 
by assise or any real action, but by the universal remedy, of action 
on the case to recover damages. 3 Comm. c. 16: Hale on F, J\t\B. 183: 
Eutw. Ill, 119. 

Ways ano Means, Committee of; Sec title Tares. 

WEALD, or W r ALD, In the beginning of names of places, signi- 
fies a situation near a wood, from the Sax. Wtatd, i. e. a Wood. The 
woody parts of the counties of Kent and Sussex^ are called the 
Wealds; though misprinted IVddes in the statute 13 & 14 Car, 2- 
r. 6. 

WT1ALKEAF, from the Sax. Weal, Straps, fcr Reaf, S/witatio.j 
The robbing of a dead man in his grave- Ethelrcd. caft. 21. 

WEAK, A great dam made across a river, accommodated for 
the taking offish, or to convey a stream to a mill* AH Wears, for the 
taking of Hsh, are to be put down, except on the sea coasts, by Magna 
Carta j c. 23. and stat. 25 Ed. 3. st. 4. c. 4. Commissions shall be 
granted to justices, to keep the waters, survey Wears and mills, and 
to inquire of and correct abuses; and Where it is found by them that 
any new Wears arc made, or others altered, to the nusance of the 
public, the sheriff, by scire facias, is to give the person making them 
notice of it; and if he do not amend the same in three months, he 
^ball forfeit 100 marks, ifc. Stats, I H. 4 f. 1 3: 4 H. 4. c . I 1 : 12 Ed. 
4. c. 7. 

WEAVERS, Persons using the trade of a Weaver, shall not keep 
a clicking or a fulling mill, or aae dying, ^V- Or have above two 
looms in a house, in any corporation or market-town*, on pain of for- 
feiting 20fl. a week; And shall serve an apprenticeship of Seven years 
to a Weaver or clothier, or shall forfeit 20/. Ifc. ti;<ti, 2 k 3 P. & M. 
c. 11. By RtQt* 13 Geo. 3. c. 68. the wage s of journeymen Weavers in 
Eo?;don are to be settled by the Lord mayor, recorder* and aldermen. 
Masters giving more wages than so appointed, to forfeit 50/.; and 
journeymen demanding, or combining to demand more, to forfeit 40*, 
or be 3iL : pf'isoncd for three months, 

W T ED, Sax.~j A covenant or agreement, whence to wed, a wedded 
husband, wedded bond-slave. Ccvtetl. 

WED1JEDRIP, The customary service which inferior tenants 
paid to their lord iii cutting down their corn, or doing other harvest 
duties. From the S^l. ffrffj a tpvtnant } and Bidden to pray or desire, 
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and Riftfian to reap or mow. As a covenant of the tenant to reap for 
the lord at the time of his bidding or commanding. Paroch. Anficj. 
ioi: Covtetl. 

WEEK, St]itimanaJ\ Seven days of time; four of which weeks 
make a lunar month, &c. The week was said to be originally divided 
into seven days, according to the number of the seven planets. &kt7tc. 

WEIGH, Wager. ~] A weigh of cheese or wool, containing two 
hundred and fifty-six: pounds; in Aiar-r, the Weigh of cheese is three 
hundred pounds. A Weigh of barley or malt is six quarters, or forty- 
eight bushels. There is also a Weigh of salt. Sec stdt* 9 H. 6. c. a. 

WEIGHTS, Pondera.] And Measures; arc used between buyers 
and sellers of goods and merchandize, for reducing the quantity and 
price to a certainty, that ihere may be the less room for deceit and 
imposition. There are two sorts of Weights in use with us, -viz. 
Troij-lVeig/tt 'and Ai'oirdufiuis; Troy-Weight contains twelve ounces 
to the pound, and no more; by which are weighed gold, silver, pearl, 
jewels, medicines, silk, bread, &c. Avoirdu/iois contains sixteen 
ounces in the pound, by which grocery wares, copper, iron, lead, flesh, 
cheese, butter, tallow, hemp, wool, EsV. are weighed* In this weight 
twelve pounds over arc allowed to every hundred, so as one hun- 
dred and twelve pounds nuke the hundred weight. Date. 24S + 

In the composition of Troy- Weighty twenty penny weights make an 
ounce, twenty-four grains a pennyweight, twenty mites a grain, 
twenty-four droits a mite, twenty perits a droit, and twenty -four blanks 
a petit. The Troy-H'tight is said to be 20*. sterling in the pound; 
and the Avbirdufwia-W eight 25*. sterling. 4 SAcfy. Abr. 194. 

Fittn mentions a Weight, called a Tronc-Wtight, being the same 
with that we now call Troy-Wvight; and, according to the same 
author, all our Weights have their composition from the penny 
sterling, which ought to weigh thirty-two w heat-corns of the middle 
sort; twenty of which pence make an ounce, and twelve such ounces 
a pound; but fifteen ounces make the merchants* pound. Tlcta^ lib, 2. 
c. 12. 

By Magna Carta, 9 H. 3 t c. 25: 3/ais. 14 Ed. 3. si. I. c. 12: 25 Ed, 
3, st. 5. c. 10: 37 Ed. S.st. 2. c. 10: 16 Car. L c. 19, Sec. there is to 
be but one Weight, ifc* throughout the kingdom; hut this is to be 
understood of the same -species of goods; otherwise the Troy and 
Avoirdufioix Weights would not be permitted. Every city, borough, 
and town shall have a common balance, with common Weights 
scaled; on pain of 10/. in the city, 5/. in the borough, and 40*. the 
town. $tat r 8 H. 6.c. 5. But only cities and market-towns are injoincd 
to have common balances, Weights, and measures, by seat. 1 1 H. 
7, e. 4. By this latter statute, Weights are to be marked by the ctiicf 
officers of places, and sealed* Refusing or delaying to do it, is 
liable to a penalty of 40s. Allowing Weights not agreeable to the 
standard, incurs a forfeiture of 5/. tet. The mayors and such officers 
are once a year to view all Weights and measures, and burn and de- 
stroy those which at e defective; abo fine the offenders, And two 
justices of peace have power to hear and determine the defaults of 
mayors. 

Jly star. 35 Geo. 3. c. 102. the justices in Quarter Sessions in every 
county are required to appoint persons to examine the Weights and 
balances within their respective jurisdictions. These inspectors may 
seize and examine Weights in shops, bV. and seise false weights 
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and balances; and the offender being convicted before one justice* 
shall be fined from 20s. to 5s. Persons obstructing the inspectors'] to 
forfeit from 40-?, to 5*, Inspectors to be recompenced out of the coun- 
ty-rate. Standard Weights to be purchased by the sessions out of the 
county -rate, and produced to uU persons paying for the production 
thereof; informations 10 be within one month. The act not to infringe 
on the authority of corporations, com t-kcts, &c. But persons punish- 
ed by this act not to suffer under any other statute or law. 

By steV* 36 Geo. 3. c< 85* a balance and Weights are to be kept in 
every Cora-Mitt^ which nn.y he examined by inspectors appointed un- 
der the preceding act: the provisions of which are extended to corn- 
mills. See also utat* 36 Geo. 3 r. 86. to prevent abuses and frauds in 
the packing, weight] and sale of butter: And siat. 10 G. 3. c. 23, for 
regulating Weigh ts } balances, and measures in Man'-bonc; by means 
oi 'inspectors appointed by the commissioners 6f paving, &c 

By mat. 35 Geo. 3. c. 103 amended by 36 Geo. 3. c. 143. justices 
of peace in England and Walcx at their several petty sessions shall 
appoint persons to examine Weights and balances in their respective 
divisions; siich ex&mthers, when dhected by the justices, s hid i visit 
shops and seize ialse Weights; and the party having such Weights 
shall be fined from 20*. to 5s.; ^li fcdse Weights shall be broken. 
Standard Weights shall be purchased by the ju slices, out of the 
con: sty -rates, and !;cpt in sonic place ready to be produced, if necessa- 
ry: Special examiners may be appointed by vestries of parishes, and 
approved by the justices: In such cases the parishes shall procure 
Stan third Weights and pay the examiners. In other cases the Quar* 
ler bessior.s shall pay the examiners out of the county-rates* 

It lias been determined, that although there hud been a custom in a 
town to sell butter by eighteen otmcts to the pound, yet the jury of 
the court-leet were not justified in seizing ihe butter of a person who 
sold pounds a ss than that, but more than 16 ounces each, the statute 
Weight. 3 T. R</.. 271. See further- title Mevwe*. 

Weights of Auncel, Mentioned in stat. 14 & 3. si< I.e. 12. See 
June t- Weight* 

VVEKP, fPendufy i e. Perambulation from the Sax. Wendan.~\ A 
certain quantity or circuit of ground. Rental* RfgaL A/oner, dv Wye, 
fag- 3 l . 

Wj&Ej See Wergild, 

Wi^KL^LADA, from the Sax. Were, i. e. Prclium capitis hominu 
nvchi* & Ladian fiuYgdTe.'] Where a m«n was slain, and the price at 
which he was valued not paid to his relations, but the party denied 
the fact, then he was to piii himself by the oaths of several persons, 
according to his degree and quality; and this was called tf'errt;u!c . 
Li t-. H. \.r. 12. See next title- 

WERGILD, WKIi LGILD, WeregitdusA The price of homicide, 
or other enormous offences; paid partly to the Ring for die loss of a 
subject, partly to ihe lord whose vassal he was, and partly to the party 
injured) or the next of kin of the person slain. H. L Sec 4 Comm. 
133. 

In our Saxon laws, particularly those of King A 'incision, the several 
Weregilds for homicide were established in progressive order, from 
the death of the ceorl or peasant, up to that oi the King himself. And 
in the laws of King fr-i.rr I. we have an account of what other of- 
fences were then redeemable by Wcregild, and what were not so 
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The Wcregild of a ccorl was 266 thrttsmas* that of the King 30,000; 
each thrysma being equal to about I*, of our present money. The 
Weregild of a subject was paid entirely to the relations of the party 
slain; but that 6f the King was divided, one J ialf being paid to the pub- 
lic, the other to the royal family. 4 Comm. c. 23. ^J7* n. See further, 
this Diet titles Afifieal of Death; /femicide. 

WEST-SAXON -LAG E, The \m tfthe JVb*fr$a4toiu. See A/er- 
chanlage* 

WESTMINSTERj WestTnonasterium, Sax. Wcst-mynster, I, e. 
Occidentafe AionasteriumJ] The antientseat of our Kings; and is now 
the well-known place where the high conn of parliament, ami courts 
of judicature sit: It bad great privileges granted by Pofu jYichcfmj 
among others, Vt amfiftu* in fterpetuitm Hegite constitution™ locus ait 
atgtte reftotitorium regatiztm insignium, 4 last. 255* See further, titles 
London; Police ; Bizhoftj Fi#h y &c + 

Vv HALES, And Sturgeon; See Regal Fishes* 
WHALE-FISHING; See title Fish; mattery; ami Fishing* 
WHARF, JVharfa.^ A broad plain place, near some creek or ha- 
ven, to lay goods and wares on, that are brought to or from the water. 
Stat. 12 Cor. 2. c. 4. ?>ee title Harbours and Havens* 

WHAR V A G E, r Yha tjagium ] Mon t y paid to r 1 and i t> g of good s at 
a Wharf, or for shipping and taking goods into a boat or barge from 
thence. See stat. 22 Car. %. C. II. 

WHARFINGER, He that owns or keeps a Wharf. See title Car- 
rier. 

WHE AT, See Corn. 

W H E E L . VG E h /i o tagi 'i in -] Trib u t u m tj u od ro (a ru m n omin e ft endi- 
tur; hoc esty fir a ftlaasfris if cam's Iran nehud bus Sftefm. 

WHERL1COTES, The anlient British chariots, that were used by 
persons of quality, before the invention of coaches. Stow's SiiHf,. 
London ft. 70* 

WHINIARD, A sword, from the Sax, Winn. i. e. to get, arid Arc 
honour; because honour is gained by the sword. A cant word used by 
Butler ]n Hudibras* 

WHIPPING, A punishment inflicted for many of the smaller of- 
fences. Sec title Judgment, Criminal. 

WHITEHAR 1-SJLV Eli, A mulct on certain lands in or near 
the forest of H fiiteltart, paid yearly into the Fxche^uer t imposed by 
King Hen* HI. upon Thomas de fa Linde, tor killing a beautiful white 
Hart which that King before had spared in hunting. Camd. Brit* 150. 

WHITE- MEATS, Miik, butter, cheese, eggs, and any compo- 
sition of them; which before the Reformation were forbid in Lent as 
well as flesh, till King Hen* VIII. published a proclamation allowing 
the eating of Whitcmeats in Lent. Anno 1543. 

White-Rent, A duty or rent payable by the tinners in Devonshire 
to the Duke of Cornell. See Quit-Petit. 

W hits-Rents. Payments or chief rents reserved in silver or white 
money-, called White-rents or blanch -farms, reditu* atbi; in contradic- 
tion to rents reserved in work, grain, &c. Sec Alba Firma. 

White-spurs, A kind of esquires called by this name. 

WHITSUNTIDE, The feast of Pentecost, being the fiftieth day 
after Fatter; It is so called, saith Blount, because those who were 
newly baptized came to the church, between Foster and Pentecost* in 
white garments. Bfotinf* Qkk 
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WHITSUN-FARTHINGS, Mentioned in letters patent of King 
Hen. VHL to the clean of Worcester. See Pentecostal*. 

WHITE STRAITS, A kind of coarse cloth in Devonshire^ about 
a yard and half-a -quarter broad, raw; mentioned m slat. 5 H> 8. c. 2- 
'WHOLE-BLUOD; See title Descent. 

WTC, A place on the sea-shore, on the bank of a river. 1 Inst. 4. 
It more properly signifies a town, village, or dwelling-place; and is 
often in the Saxon language made a termination to the name of the 
town, which had a complete name without it, as Lunden-Wic } i. e. 
London -Town; so Iftswicft is written in some old charters Vilh de Gift- 
fio Wico t which is the same thing, for Gipfis is the name, and Gififis 
Wic is Gififis TWn* 

W1CA, A country-house or farm. There arc many such houses, 
now called the Wick and the Wikc. Cartular Mbat. Glaston. 29. 

WICHENCRIF, Sax> Witchcraft."] The word occurs in the laws 
of Canute ; c. 27. 

WIDOW, Vidua, Relicta.] A married woman bereft of her hus- 
band, left all alone, Litt. The Widow of a freeman of London may 
use her husband's trade, so long as she continues a Widow. Chart. 
A\ Cha I. See title Baron and Feme. 

Widow's Chamber, In London^ the Widow of a freeman is, by 
the custom of the city* entitled to her apparel, and the furniture of 
her bedchamber, called the Widow's chamber, See title Jiscccutor 
Y. 9. 

Widow of the King, Vidua Regis. ] Was she that after her hus- 
band's death, bein^ the King*s tenant in Capite, could not, during the 
continuance of the feudal law of tenures, marry again without the 
King's consent. Staufrdf, Prarog. c. 4. See title Tenures. 

Widow's Terce, The right which the wife hath after her hus- 
band's death to a third of all the rents he died infeft of during life. 
Scotch Diet. Sec title Dower. 

WIFE, Vjeor*} A woman married. See Baron and Feme, 

WIGHEVE, From the Sax, ttig. i. c, Sylva y and Grevc r Prgfio* 
lift*?.] The overseer of a w ood . S/i eha , 

WIGHT ISLAND, was anticntly called Guith by the Britons; 
whence it had many other names, as Ida, J Vet ha, £cc. Law lot. 
Diet. 

WILD-FOWL, Are not to be destroyed by nets or otherwise, nor 
their C£££S taken, under divers penalties. Star. 25 Hen. 8, c. 11. See 
title Game-lMtvs* 

WILL, Defect of. See title Idiots and Lunatics, 

Will, Estates at; A species of estates not freehold. An estate at 
Will is where hinds and tenements an- let by one man to another, to 
have and to hold at the Will of the lessor, and the tenant by force of 
this lease obtains possession* Lilt. § 68. 

Such tenant has no certain indefeasible estate, nothing that can be 
assigned by him to any other; because the lessor may determine his 
Will, and put him out whenever he pleases. But every Ji&tate at 
Will is at the will of both parties, landlord and tenant; so that either 
of them may determine his Will, and quit his connexions with the 
other, at his pleasure. I Imk ss. Vet this must be understood wish 
some restriction; for if the tenant at Will sows his land, and the land- 
lord, before the corn is ripe, or before it is reaped, puts him out, yet 
the tenant shall have the emblements, and free ingress., egress and 
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regress, to cut and tarry away the profits. 1 Itim. 56. And this for the 
same reason upon which all the cases of emblements turn* viz. the 
poirts of uncertainty; since the tenant could not possibly know when 
his landlord would determine his Will, and therefore could make no 
provision against it: and having sown the land, which is for the good 
of the public, upon a reasonable presumption, the law will not suffer 
him to be a loser by it. But it is otherwise, and upon reason equally 
good, whets the tenant himself determines the Will; for in this case 
the landlord shall have the profits of the land. 1 Inst. 55, See title 

What act does, or does not, amount to a determination of the Will 
on cither side, has formerly been matter of great debate in our courts. 
But it now seems settled, that, (besides the express determination of 
the lessor's Will, by declaring that the lessee shall hold no longer; 
which must either be made upon the land, or notice must be given to 
the lessee,) the exertion of any act ol ownership by the lessor, as en- 
tering upon the premises and cutting timber, taking a distress for rent 
and impounding it thereon, or making a feoffment, or lease for years 
of the land, to commence immediately; any act of desertion by the 
the lessee, as assigning his estate to another, or committing waste) 
which is an act inconsistent with such a tenure; or, which is in star 
omnium, the death or outlawry of either lessor or lessee, puts an end 
to or determines the estate at Will- 2 Cqmjn* c> 9 T 

The law is however careful, that no sudden determination of the 
Will by ane party shall tend to the manifest and unforeseen preju- 
dice of the other. This appears in the case of emblements before men- 
tidned: and, by a parity of reason, the lessee, after the determination 
of the lessor's Will, shall have reasonable ingress and egress to fetch 
away his goods and utensils. Lits. § 69. And if rent be payable quar- 
terly or half-yearly, and the: lessee determines the Will, the rent shall 
be paid to the end of the current quarter or half year. Saik. 414. I 
Sid. 339. And, upon the same principle, courts of law r have of late 
years leaned as much as possible against construing demises, where 
no certain term is mentioned, to be tenancies at Will; hut have ra- 
ther held them to be tenancies from year to year so long as both par- 
tics please, especially where an annual rent is reserved; in which case 
they will not Suffer either party to determine the tenancy even at the 
end of the year, without reasonable notice to the other, which is gen- 
erally understood to be half a year. 2 Comm. c. 9, £3* w,; and see this 
Diet, titles Sujfrrancri Lease, 

The notice must be to quit at the end of the year; and the time spe- 
cified in the notice will be supposed to be the end of the year, unless 
the contrary is shewn. I Term Rrfi. 159. If the notice is not good 
for one year, it is not good for the next, it being supposed that the 
landlord has waived it. 2 J?ro. C. 161. 

If the landlord gives notice fcp quitx and afterwards receives rent for 
the time subsequent to the end ol the year, it is a question for the 
jury to determine, whether it was acccepted with intent to waive the 
notice, Coiofi. 243. But a distress for such rent is an unequivocal 
waiver of the notice. 1 If. &L iiefi. 311. 
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WILLS; oh, 

Last Wills and Testaments. 
A Preliminary Observation is necessary; namely, that the system 
of Wills, Under the laws and decisions hereafter mentioned, does not 
extend generally to Scotland. A Will or Testament being incapable of 
conveying landed properly in that part of the kingdom, and having of 
late been greatly superseded in practice even as to personal property 
by deeds of general disposition- See Beit's Dictionary of the Law of 
Scotland) title Testament, from whence the following short summary 
is abstracted. 

The transmission of land is, by the law of Scotland* regulated en* 
tirely on feudal principles. In all such transmissions there is a supe- 
rior and a vassal. On the death of the vassal, the heir pointed out by 
the investiture, that is, by the title to the land, applies to the superior, 
and receives a renewal of the right; and it is a peculiarity in the law 
of Scotland, that a person on death-bed can do no deed by which the 
interest of the heir at law can be any way affected; and where a per- 
son has been ill at the time of any disposition made, it is only by go- 
ing to kirk or market unsupported, or by surviving the execution of 
the deed of disposition for 60 days, that the objection of death-bed tan 
be taken oft". 

It is on these grounds, therefore, that landed property must be 
conveyed in Scotland by deed, in the form of a disposition, by which 
the grantcr gives, grants, and disposes in terms of present donation: 
and that the mere nomination of an heir in lands, or any similar form 
in the nature of a Devise, as it is termed in the English law, is ineffec- 
tual to convey a right to lands under the law of Scotland. — It may ap- 
pear, perhaps, that by this form of deed the proprietor must instamly 
deprive himself of the property of his lands; and so he does inform; 
but by the use of two clauses, the one reserving his life interest, and 
the other a power to revoke or alter the deed, joined to the power of 
retaining it in his own possession, or putting it into the custody of 
a friend, and still possessing the power of altering it, all danger from 
this form of conveyance is done away — One clause of the deed also 
specifies the consent of the party granting to the registration thereof, 
%nd appoints proctors for that purpose. The deed must be executed 
in the presence of two witnesses named and described in the deed it- 
self. 

The reasons on which the form of a Will or Testament of personal 
property has in Scotland given way to that of a deed of disposition, 
depends on the construction of laws peculiar to that country. The 
present general adoption of the method by deed, must obviously have 
arisen from the convenience of uniting the final disposition of a per- 
son's lands and moveables in the same instrument, by which a pro- 
prietor may convey his whole property to such persons as he prefers, 
and burthen them with the payment of such legacies as he thinks pro- 
per. 

Proceeding, therefore, to state the law of England, and which also 
ex* ends to Ireland, fitt this subject, the subject may be considered 
under the following heads. 

\. Of the Ftrm and Manner of making IViila and Codicit)-. 
1 . *tht J\ a tare, and different Sorts of WilU. 
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2. Nuncupative Wills* 

3. Codicil*. 

4. Of various and contradictory Wills* Codicils, and Legacies, 
Ami ten this Dictionary, title Legacy, 

5. How Wills shall be executed by a Testator, and attested 
by Witnesses. 

TI. Who are capable or incapable of making Wills* 

1. Generally; Aliens. 

2. Infants; Idiots; Lunutics: Others disabled by temporary 
Incapacity: Deaf, Dumb^ and Blind Persons. 

3- Femes Covert. 

4 T Persons under Duress. 

5. Criminals; Traitors; Felons; Outlaius; Excommunicates; 
Papists, 

III. What may be disposed of by Will. 

1. Of the Statute* enabling Persons to devise - 

2. What Estates and things arr devisable, 

3. Of Devises of Estates in Joint-tenancy} by Curtesy; in 
Doiver^ ifc. and of Property peculiarly circumstanced* 

IV. L Of the Republication of Mills. 
2. Of the Revocation of Wills, 

V* Gent ral Rules as to the Construction of Hills. 
For further matter^ connected with this subject) see this Dic- 
tionary* lilies Descent; Estate; Executor; Executory De- 
vise; Legacy; Remainder; Tail, or Fee-tail, 

I. I . A Will or Testament is, " the legal declaration of a man's 
intentions of what he will* to be performed after his death;" a Will 
or Testament being oi ao loree till after the death of the testator, or 
person making it. 1 Inst. 111. 

A Will and a Testament, strictly speaking are not words of the 
same meaning: A Will is properly limited to land, and a Testament 
only to personal estate: and the latter requires executors. Wills, by 
which lands arc disposed of, are regulated by several statutes made 
for that purpose, and are a conveyance unknown to the old common 
law, which permitted a man only to dispose of his goods or personal 
property. So the word Devise seems most properly applicable to the 
disposition of lands by Will; and Bequest or Legacy to that of person- 
al estate. But in a course of time the words have come to be applied 
indifferently to a disposition of lands or goods, which are frequently 
and continually distributed and devised, at the same time, by the same 
Wilt. Bum. Eccl. L. title Wills r 

Upon the notion that a devise of land by Will is merely a species 
of conveyance, is founded the following distinction between such tic- 
vises, and dispositions of personal estate: that a devise of a man's 
goods and personal property will operate upon all such personal 
estate as the maker of the Will dies possessed of, at whatever dis- 
tance of time he may die after making the Will; But a devise of 
real estate will only operate on such estates as were his at the time of 
executing and publishing his Will; so that freehold lands, purchased 
after making the Will, cannot pass under any devise in that WUl, 
unless the Will shall have been legally and formerly republished sub- 
sequent to the purchase or contract. See imt- IV. I 
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These Wills and Testaments are divided intotwo sorts; first , Writ- 
ten; and, secondly, Verbal, or Nuncupative. 

The law also takes notice of a particular gift, in the nature of a 
Will, made by any ono in contemplation of immediate death, which 
is called Donatio causa mortis; a £ift in prospect of death. This is, 
where a man, being ill, and expecting to die, gives and delivers some- 
thing to another, to be his in case the giver dies; but if he lives, he 
is to have it again. In every such gift, there must be a delivery made 
by the giver himself, or some person by his order, in his last sick- 
ness, while he is yet alive; for the gift will not be good if the delivery 
is made after his death. This delivery, however* may be made either 
to the parson himself, for whom the gift is intended, or to some other 
for his use, which will be equally effectual, so as it is made in the 
life-time of the party giving, See titles Legacy; Donatio causa mor- 
tis. 

No stamp-duty whatever is imposed on Wills; but the probate or 
letters of administration are charged with certain duties, in propor- 
tion to the value of the deceased's personal property. A Will may 
therefore be written and executed, by the testator, on unstamped 
parchment or paper. 

2. A Nuncupative Will extends only to the personal property 
of the testator, and is his Intention, declared in his last hours, before a 
sufficient number of Witnesses, and afterwards reduced to writing. 

As these verbal Wills (which were formerly more in use than at 
present, when the ai t of writing is become almost universal) are lia- 
ble to great impositions, and may occasion many perjuries, the sta- 
tute or Frauds, atat. 29 C. 2, c. 3. (amongst other things) enacts, 

First, that no written Will shall be revoked or altered by a subse- 
quent nuncupative one; except the same (the nuncupative Will) be 
in the life-time of the testator put it; writing, and read over to him 
atKl approved; and unless the same be proved to have been so done, by 
the oaths of three witnesses at the least; who, by $tat. 4^5 Ann, c- 
\Cy, must be such as are admissible upon trials at common law* See 
title Evidence II. 1* 

But where a man by Will, in writing, devised the residue of his 
persona! estate to his wife, and she dying, he afterwards, by a nun- 
cupative codicil, bequeathed to another all that he had given to his 
wife; this w as resolved to be good: For, by the death of the wife, the 
devise of the residue was totally Vofrf, arid the codicil was no altera- 
tion of the former Will, but anew Will for the residue. 1 Rq. Ab* 
408: 2\ Kaym. 534. 

Secondly* 'I fiat no nuncupative Will shall be good, (where the 
estate thereby bequeathed shall exceed the value of 30/>) which is not 
proved by the oaths of three witnesses at the ieast, who were present 
at the making; of it: nor unless it be proved that the testator, at the 
time of pronouncing the same, did bid the persons present, or some 
of them, bear Witness that such was his Will, or to thai effect; nor 
unless suth nuncupative Will were made in the time of the last sick- 
ness of the clccciAseti, und in the house of his habitation or dwelling, 
or where he hath been resident for the space of ten days or more, 
before the making of such Will; except where such person was sur- 
priced or taken sick, being from his own house, and died before he 
returned- 

Thirdly, That after six months passed after the speaking of the 
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pretended testamentary worth, no testimony shall be received lo prove 
any nuncupative Will* except the said testimony, or the substance 
ihereol, ware committed to writing with hi six day* after the making 
the said Will. 

Fourthly* Xhirt no letters testamentary, or prolate of any nuncupa- 
tive Will, shall pass the seal of any court till fourteen days at least 
after the death of the testator; nor shall any nuncupative Will be 
at any time received to be proved* unless process have first issued 
to eall in the widow, and next of kind red to the deceased, [tut they 
may contest the same if they please- Soldiers and sailors, in actual 
service, may dispose «f their moveables, wages, and personal estate, 
us they ought before this act. See the Statute, 

The legislature has, by the above restrictions, provided against 
frauds in Setting Up nuncupative Wills, by so numerous a train" of re* 
<|uisitcs, that the thing itseil' is fallen into disuse, and is hardlv ever 
heard of; but in the only instance where favour ought to be shewn to 
It, when a person is surprised by sudden and violent sickness. 

The words by which the devise is made must be spoken with an in- 
tent to bequeath, not any loose, idle discourse in bis illnesi; lor the 
sick man must require the bystanders to bear witness of such his 
intention: The Will must he made at Uome, among' his hVnily or 
friends, unless by unavoidable accident, to prevent imposition ; Irom 
strangers: it must be in bis last sickness; for if he recovers, he may 
alter his disposition, and has time to make it written Will, It must 
not be proved at too long a distance from the testator's death, lest the 
words should escape the memory of the witnesses; (h-ut which is per- 
mitted to be remedied by their writing down, within six days, what 
they heard the testator suy;) nor yet too hastily, and without notice, 
lest the family of the testator should be put to inconvenience or sur- 
prise. 2 Comw, c 30, 

3. A Conic il is a supplement to a Will, or an addition made by 
the person making the Will, annexed to, and to be taken as part of 
the Will itself, being for its explanation or alteration; to add some- 
thing to, or to take something from, the former dispositions; or to 
make some alteration in the quantity of the legacies, or the regula- 
tions contained in the Will, This codicil may also be either w r ritten 
or verbal, under the same restrictions as regard Wills- 2 Comm. c.32. 

Whenever a codicil is added to a Will or Testament, and the tea- 
tutor declares that the Will shall be in force; in such case, if the 
Will happens to be void, for want of the forms required by law in 
the execution, or otherwise, yet it shall be good as a codicil, and shall 
be observed by the administrator. And, though executors cannot re- 
gularly be appointed in a codicil, yet they may be substituted in the 
room of others named in the Will, and the codicil is still good. If 
codicils are regularly executed and witnessed, they may be proved as 
Wills; and so if they are found written by the testator himself, they 
ought to be taken as part of the Will, as to the personal estate, and 
f*roved in common form by witnesses, to be the hand-writing of the 
person making the codicil, and by giving an account when* where, 
and how the same was found- Bum, EccL /.aw. 

4, If two Wills are found, and it does not appear which was the 
former or latter, both are void; so, if hro inconsistent Wills of the 
same date appear* neither of which can be proved to be last executed, 
unless such inconsistency can be explained by some subsequent act 

Vol, VI. 3 H 
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of the tcslator, both ate void; but if two codicils-are found, and it can- 
not be known which was first or List* and one and the same thing is 
given 10 one person in one codicil, and to another person in another 
codicil, the codicils arc riot void, but the persons therein named ought 
to divide the thing betwixt them* But if the dates appear to the 
Wills or codicils, the latter Will is always to prevail, and revoke the 
former; as also the latter codicil, as tar only as it is contradictory to 
the former; but as far as the codicils are not contradictory, they are 
allowed to be both in Force. For, though 1 make a last Will and Tes- 
tament irrevocable, or unalterable* in the strongest words, yet 1 am 
at liberly to revoke or alter it; because my own act or words cannot 
alter the disposition of law, so as to make that irrevocable which 
in its own nature is revocable . Ii, in the same Will, there are two 
clauses or devises totally repugnant and contradictory to each other, 
it has been held, that the latter clause or devise shall take effect, on 
the same principle as respects prior and subsequent Wilis. Bui it 
st eins now, that where the same estate is given by a testator to two 
persons in different parts of his Will, they shall be construed to Lake 
the estate as joint-tenants, or tenants in common, according to the 
limitation of the estates and interests devised, j Atk. 495: 1 Inst, 
112, b. 71. 

H was determined by the House of Lords, upon the opinion of alj 
the Judges, that if a Will be made, and afterwards another Will, 
■without cancelling the former* and cither Will is proved to be con- 
Tinned, after the other Will, the whole estate comprised in the Will 
so last confirmed will go according to the limitations in that Will: 
And that if two Wills appear, and the limitations in both are consist- 
ent, and they have both been confirmed by various codicils, the Wills 
and codicils may all be taken together as one testamentary disposition, 
and such construction made, as that the limitations m both Wills 
shall take place to the disinherison of the heir at law* Phipfis v. 
gtesey i^Eari.) ParL Cane&, title HVtf, ru. 2. 

Where two legacies arc given to the same person by the same 
Will, or by Will and codicil, the rule seems clear; that by the devise 
of the same shiu to a person by a second clause in a Will as had be- 
fore been given him by a former clause in the same Will, he shall 
only take one of the legacies, and not both- But where a legacy is 
given to a person by a codicil as well as by a Will, whether the leg- 
acy given by the codicil be more or less than, or equal to, the icgacv 
given by the Will, the legatee shall take both: and if the executor 
contests the payment, it is incumbent on him to shew evidence of the 
testator's intention to the contrary. See title Lvgacu. 

5, Several regulations have been made by the law, in order to guard 
against any frauds in the disposition of real estate by Will. As to 
audi Wills as dispose of goods and personal property only, if the Will 
is written in the testator's own hand, though it has neither his name 
or seal to it, and though there are no witnesses to it, it is good, if suf- 
ficient proof can be obtain* d of the hand-wniiug. And even if it is in 
another person *$ hand-writing, though not signed by the testator, it 
will be good, if proof can be produced thut it w as made according to 
his instructions, and approved of by him. But as many mistakes and 
errors, not to say misfortunes, must often arise from so irregular a 
method i>r proceeding, it is the safer and more prudent way, and 
leaves less in the breast of the ecclesiastical judge s if it be signed and 
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scaled by the testator, and published in the presence of witnesses, 
2 Comm. c. 32. 

It is expressly provided by stat. 29 Car. 2. c. 3. that ail de vises af 
Land* and Tenements shall not only be in writing, but shMl ilSQ be 
signed by the party so devising the same* or by some other person 
in bis presence, and by ins express directum; and shah be witnessed 
and subscribed in the presence el' the person devising, by three or 
lour credible witnesses \ or else the devise will be entirely void, and 
the land will descend to the heir at law- 

In the construction of this statute, it has been adjudged, that the 
name of the person making the W ill, written with his own hand at 
the beginning of his Will, as, £t 1 Jvim Milt* do make this my Last 
Will and Testament," is a sufficient feigning* without any name at 
the bottom. But this seems doubtful, unless the whole' Will be 
written by the testator himself; And the safe and proper way is to 
sign the name, not only at the bottom or end of the Will, hut as is 
usual and regular, at the bottom of each page or sheet of papei s if the 
Will contain more than one: and the witnesses to the Will, seeing 
the testator sign all the sheets, and put his seal, (though this latter 
is not absolutely necessary in law,) us well as his name, to the last 
sheet, must Write their names under the attestation in the last sheet 
only. 

It lias also been determined, that though the witnesses must ail see 
the testator sign the Will, or at least acknowledge the signing, yet 
they may do it at different times. Jones v. Dad 5 Hac. Abr, But they 
must all subscribe their names as witnesses, in his presence, lest by 
any possibility they should make a mistake: and that a Will is good, 
though none of the witnesses saw the testator actually sign it, if he 
owns it before them to be his hand-writing. It is remarkable, that 
the Mat. 29 Car. 2. c< 3. does not say the testator shall sign his Will 
in the presence of the three witnesses, but requires these three 
things: — First, that the Will should be in wetting; Secondly, that it 
should be signed by the person making the same; And, t hi idly, that it 
should be subscribed by three witnesses, in his presence. 3 P. Wm$* 
254, But it is not at all necessary that 1 he witnesses should be ac- 
quainted with the contents of the Will; providers they are able, when 
called on, to identify the writing; i. to say. that the paper, then 
shewed them, is the same they saw the testator sign. 

Though the statute has required that the witnesses to the Will, 
shall witness it in the testator's presence, (in order to prevent 
obtruding another Will in the place oi the true one,) yet it is enough 
that the teslatoi 1 might see the witnesses; it is not necessary that he 
should see them signing; for otherwise, if a man should but turn his 
back, or look off, it might make the Will void. And in a case wh ;re 
the testator desired the witnesses to go into another room seven 
yards distant, to witness the Will; in which room there was 0 v. inuow 
broken, through which the testator might sec them; it was, by thecourt v 
adjudged to be a witnessing in his presence. So where the testator 1 b 
carriage was drawn opposite the windows of an attorney's office, in 
which the witnesses attested the Will; this was clearly determine, to 
be in the testator's presence. I Jiro. C\ R, 99. But if a Will is exe- 
cuted at one time, and at another time, afterwards, the witnesses put 
their names to it, the testator being then insensible, this will not be 
a good WHlj as it cannot be said to be witnessed in his presence^ i! 
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he is unconscious of what is passing. Z)oit$\241, Right d. Cattr \ r 
Price. 

A WilJ made beyond sea, of lands in Eng-iartd, must be attested by 
three witnesses, 2 J>. IVms. 293. 

A Will devising copyhold land* wi messed by one or two witnesses, 
or even without any witness at all, is sufficient to declare the uses of 
a surrender of such copyhold lands made to the use of a Will. 2 Atk. 
37; 2 Bra. C. R, 5 8, But an equitable estate of copyhold will pass by 
devi se without surrender, 1 Rro. R. 481. And a mortgagor may 
devise his equity of redemption without surrender. Bat . Ab. Car v. 

A copyhold or customary estate, the freehold of which is in the 
lord and not in the tenant, and which passes by surrender and admit- 
tance, is neither within § 5, of the statu ic of Frauds, 29 Car. 2. ct 3< 
so as to require to a devise thereof the signature of the patty, or the 
attestation of witnesses: nor is it within § 7, of that yet, as a declara- 
tion of trust requiring to be proved by a writing signed by the party, 
which applies only to cases where the legal and equitable estates are 
separated; or by a Will in writing, which must be understood only of 
such a Will of lands as the statute recognizes; viz, by a Will attested 
by three witnesses. The court of "Kind's Bench held that such estate 
might well pass by instructions fur a Will taken in writing by another 
in the presence and by the oral dictation of the party, without any 
signature or attestation; and which was established as a Will by the 
ecclesiastical court granting probate thereof; and which is a good 
Will by the statute of Wills (32 H. c. L See pout. 111. 1.); the 
estate having been surrendered to the use of the last Will of the 
party in writing. Such estates pass not by the Will alone, but by the 
Will and surrender taken together, 7 Kus^n Rafti 299. 

The witnesses to a Will ought to he disinterested* In 8 ease 
formerly determined by the court of King's Bench, the judges were 
extremely strict in regard to the credibility, or rather the competency 
of the witnesses: for they would not allow any legatee, nor by con- 
sequence a creditor, where the legacies and debts were charged on 
the real estate, to be a competent witness to the devise, as being too 
deeply concerned in interest not to wish the establishment of the 
Will; for if it were established, he gained a security for his legacv or 
debt from the real estate, tvhereas otherwise he had no claim but on 
the personal assets, 2 Stra. 1253. This determination, however, 
alarmed many purchasers and creditors, and threatened to shake 
most of the titles in the kingdom that depended on devises by Will. 
For, if the Will was attested by a servant to whom wages were due, 
by the apothecary or attorney whose very attendance made them 
creditors, or by the minister of the parish who had any demand foi 
tithes or ecclesiastical dues* (and these arc the persons most likelv 
to be present in the tcsiaiur*s List illness.) and if in such case the 
testator had charged his- real estate with the payment of his debts, 
the whole Will, and every disposition therein, so fur as related to real 
property, were held to be utterly void. This occasioned the stai. 2$ 
Geo. 2. c. 6. which restored both the competency and the credit of 
such legatees, by declaring void all legacies (and, in this are included 
devises of lands and other interests) gh*en to witnesses; and thereby 
removing all possibility of their interest affecting their testimony. 
The same statute likewise established the competency of creditors by 
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Creeling the testimony of all such creditors to be admitted, but 
leaving their credit (Like that of all other witnesses) lo be considered 
on a view of nil the drcum stances, by the court and jury before whom 
such WiJl should be contested. And the testimony of three witnesses, 
who were creditors, has been since held to be sufficiently credible j 
though the land be charged with the payment of debts. 2 Comm.c. 23. 

II. I. Regularly, every person has full power and liberty to make 
a Will and Testament) who is not under some special prohibition by our 
law, or by custom; which prohibitions are principally upon three ac* 
counts: 1st, For want of sufficient discretion in the person making the 
Wilb — 2dly, For want of sufficient liberty and free will— -And* 3dly, 
On account of their criminal conduct. 2 Comm. c. 32. 

It may not be amiss, perhaps, first to mention a case which does not 
strictly come under either of these heads, unless on Some occasions 
it might be supposed proper to be referred to the third: An Atii-n^ 
while living under the English government, may obtain money, goods, 
and personal property; and may make a will, and dispose of such 
property as he pleases; contrary to the antient custom in Francc y 
where the king, at the death of an alien, was entitled to all he 
was worth in that kingdom; a custom repealed under the reign of 
the late unfortunate Louis XVI. A distinction is made in some of 
the law-books, between alien friends and alien enemies; But in the 
case of ail alien, the subject of a state at war with England, if he 
lives here, and trades, and is not guilty of any unfriendly act, he is 
permitted to dispose of his goods and money as freely as any 
subject; and this under the idea that he has the king's licence for 
staying in the kingdom, and is therefore in some degree entitled to 
the protection arid privilege of a subject* But an alien (friend or 
enemy), not being cupiible of acquiring any right in land for his own 
beneht, can never, therefore, have any real estate to dispose of, Yet 
it seems undisputed, that an alien may be a Deviate^ even of kinds, 
whatever the further effect of his taking such lands may be. Potaeli 
on &rvi$e&. 

Some doubts have arisen, but it is believed have never yet been 
brought before the courts here, of the power of an alien, during a 
temporary residence here, to devise his property in the funds. It 
seems that such a devise is certainly good, unless the alien be posi- 
tively restrained therefrom by the established laws of his own country, 
or by his own precontract * See further, title jftien. 

2. It is particularly provided by the eiat; 34 b*35 Hen, 8. c. 5. § U, 
that no person under the age of 21 years shall make a Will or Testa* 
ment of any manors, lands, tenements, or other hereditaments* Sec 
fiont. III. 

It appears settled, however, that a male infant of the age of 14 years 
and upwards, and a female of 12 years or upwards, are capable ofmak* 
ing a Will respecting only personal estate; but as the ecclesiastical 
court is the judge of every testator's capacity, and decides on disputes 
respecting the validity of Wills relating to personal estates, the dis- 
cretion of the person making the Will may be disputed there, and 
his capacity of devising, let him be of what age he will. But no 
custom can be good to enable any persons to make a Will, under the 
respective ages of 14 and 12 above -mentioned. Burn. EccI, L. 
Though, by custom, in particular places, infants may devise lands 
; after that age, and before 21. Bum, Ecd. L. See further, title Infant. 

An idiot, or natural fool, notwithstanding he may be ofl awful age 
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to make a Will, cannot at any time make a Will or Testament, nor 
dispose: either of his lands or goods: And, on the same principle, per- 
sons who are grown childish, either through old age or any infirmity 
or distemper) are, during t lie continuance of such incapacity, disabled 
from nuking a W ill, 2 Comm. c. 32. 

Lunatics, during the lime of their madness, cannot make a Will or 
Testament^ nor dispose of any thing thereby, and that for the most for- 
cible of *ll reasons, their utter incapacity of knowing what they are 
doing: and it is a principle of law, that in making of Wills, integrity, 
soundness and pertectness of mind are absolutely requisite; the health 
of the body merely not being regarded* Yet if-such mail persons have 
lucid intervals ol reason, then during the time of such intervals, i! 
they arc fnily possessed of a sound and disposing memory and un- 
derstanding, they may make their Wills. Burn. Eccl\ L* See this Diet, 
title idiots and l^ujiaiics. 

Every person, however is presumed to be of perfect mind and 
memory, unless the contrary is proved; Anr) therefore, if any one 
attempts to call in question or overthrow the Will, on account of any 
supposed madness, or want of memory, in the testator, he must 
prove such impediment to have existed previous to the date of the 
Will: but people of mean understanding and capacities, neither ol the 
wise sort nor of the foolish, but indifferent betwixt both, even though 
they rather incline to the foolish sort, are not hindered from making 
their Wills. The law will not scrutinize into the depth of a man's 
capacity* particularly after his death, if he was able to conduct him- 
self reasonably in the common course of life; as it might be opening 
a wide door to support pretensions of fraud or imposition on the 
testator. Bum. JLcct. L. And if a person oi a sound mind make his 
Will, this shall not be revoked or affected by his subsequent in- 
firmity. 4 Co. 6 L, 

One overcome with drink is equally incapable of using his reason, 
during his drunkenness, as a madman; and therefore, if he makes his 
Will at that time, it is void. 2 Comm. e< 32* 

Persons born Blind y Deaf, and Dumb x arc incapable of making a 
Will, as they want the common inlets of understanding, and are in- 
capable of having any desire of bequeathing or obtaining any know- 
ledge with respect to property, or the disposal of it, and are in as 
helpless and ignorant asiluaiion as idiots themselves; and even those, 
who are only deaf and dumb by nature, cannot make any Will, unless 
it very manifestly appears, by strong and convincing proofs, that such 
persons understand what a Will means, and they have a desire to 
make a Will; for if they are possessed of such understanding 1 , and 
desire, then they may, by signs and tokens, declare their intentions. 
Burn. Jicd. L. 

A Blind Person may make a nuncupative Will, by declaring his 
intentions before a sufficient number ol witnesses^ and he may also 
make a Will in writing, provided the Will be read to him before 
witnesses, and in their presence acknowledged by him for his last 
Will; but if a writing should be delivered to a blind man, and he, not 
hearing the same read, acknowledged the same for his Will, this 
■would not be sufficient; for it might happen, that if he had heard the 
same read, he would not have acknowledged it for his Will. The best 
way, therefore, in such a case, is, that the Will be read over to the 
testator, and approved by him, in the presence of all the attesting 
witnesses: and although this is not necessary to the validity of such 
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Will (a A r eiu Rf/K C. P. 215), yet a court of justice will demund sa- 
tisfactory proof of some kind that the identical Will was read over to 
him, though it was not in the presence of the witnesses: it is* there- 
fore £ood poiky to let all the subscribing witnesses* be present at the 
reading over such a Will; as in case of any dispute, which may be 
more likely in such extraordinary circumstances, they will be most 
capable of affording complete satisfaction to the minds of a judge and 
jury. Burn. Red. L> 

The above pre cautions seem in like degree requisite in the case of 
a person who cannot read; fur though the law , in other cases, may 
presume that the person who executes a Will knows and approves 
the contents of it, yet that presumption will cease where, through 
defect of education, he cannot read, or is by sickness incapacitated to 
read the Will at that time. Burn, Ecct, 1*. 

3* A Married Woman is restrained and prevented from devising 
any land or real estate whatsoever; being particularly excepted out 
of the sta( t 34 is 1 35 H. 8< c. 5, enabling other persons to dispose of 
their lands and tenements by Will: and it is a general rule, that she 
cannot make any Will, even of goods or personal estate, without the 
licence or consent of her husband; because by the law, as soon as a 
man and woman are married, all the goods and personal estate, of 
what nature soever, which the wife had at the time of the marriage, 
or may acquire after, belong to the husband, by force of the marriage; 
which empowers him to make such part of them his own as are not 
absolutely vested in him immediately by the marriage; and therefore 
it would be an inconsistency in the law to give her a power of defeat- 
ing that rule, by bequeathing those goods and chattels to another. 
2 Comm., c, 32. Sec title Baron and J?et/l€* 

If a woman makes a Will, and afterwards marries and dies during 
the life of her husband, yet being at the time of her death incapable 
by law of devising, because her husband is then living, the Will is 
void; for it is necessary, in order to make her Will of force in Jaw, 
that she had ability to make a Will; not only at the time of making 
thereof, when the Will received its being, but also at the time of her 
death, at which time only any Will can receive its strength and con- ' 
fir ma lion. 4 Reft. 60: 2 P. IVms. 624. IF a wife survives her hus- 
band, a Will made during the marriage is not good; because she is. 
during such time, by law restrained from making any Will: but if a 
Will is made during the marriage, and she survives her husband* 
and approves and confirms the Will after his death, in this ease it 
will be good, by reason of her new consent or new declaration of her 
Will; for then it is, as it were, a new Will See post. IV I. 

If a woman makes her Will, and afterwards marries and survives 
her husband, and dies a widow, leaving such Will made before her 
marriage; it has been held, that the Will was revived, and in force 
Plowd* Comm. 343.— But later determinations seem lo have settled, 
that though she was able in law to make a Will, both at thetime ol 
the execution of it and at her death, yet such Will shall not be good 
or valid in law, without a republication; it having been once abso- 
lutely revoked and entirely made void by the marriage. See 2 7 
Rrft 695, 

Although a married woman is, generally speaking, so entirely un- 
der Uic pouerof her husband, ihat she cannot make ivhat in propria 
ety of speech is wiled a WUl, yet she may, with the consent of hei 
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husband, make what is termed an appointment, and which) like a 
Will, docs not take fcffect tilt her death, and may he altered ur 
revoked din ing her Jife; and the usual way in such cases is for the 
intended husband to enter into marriage articles, or a bond, before 
marriage, in a sufficient penalty conditioned, to permit his wife to 
make a Will, and to dispose of money or legacies to a certain value, 
and to pay what she shall appoint, not exceeding such value; and in 
that case, if after the marriage, arid dining it, she makes, any writing] 
purporting to be her Will, and disposes of legacies to the value 
agreed on, though in strictness of law she cannot make a Will, with- 
out her husband's positive assent to the specific Will, hut only some- 
thing lilie a Will) yet this shall be ^ood as an appointment, and the 
husband is bound by his bond, agreement, or covenant, to allow the 
execution of it. 7 Comm. c. 32. And this Will, or appointment, ought 
to be proved in the spiritual court. 1 Burr. 431: Stent v. Fvrayihy 
I) tug. 707. 

To the above general rules there are also some few other excep- 
tions. 

The queen consort is exempted from these restrictions, and she 
may dispose of her goods and personal estate by Will, without the 
eonsent of her lord. See title Queen. 

If a married woman is executrix to some other person, and in that 
right has goods and chattels, these do not become the property of the 
husband by marriage, because she has them not for her own use, but 
as representing the person of another; and therefore, in this case, 
she may, for the continuation of the executorship only, and for no 
other purpose, make an executor, and consequently a Will, without 
the consent of her husband; but she cannot, ehber in her life-time, 
or by her W : illj dispose of the goods which she is thus possessed of 
in right of another, any otherwise than as by law she is required to 
do as executrix. See title Baron and /''erne V. 

If a married woman has any pin-money, or separate maintenance, 
she may dispose of any savings made by her out of the same by Will, 
without the control of her husband. Pre* Ch. 44. 

Another remarkable exception is in favour of a married woman, 
whose husband is banished for his life by act of parliament; for she 
tnay make a "Will, and act in every thing as if she was unmarried, 
or as if the husband was dead. 2 Vern. 104. Sec title Baron and Feme 
VI. 

Where personal property is given to a married w oman for her sole 
and separate use, she may dispose of it by Will without the assent of 
her husband. 3 Bro. t\ /f. 8* 

Where lands are conveyed to trustees, a married woman may have 
the power of appointing the disposition of them after her death, 
which appointment must be executed like the Will of a feme sole, 
and will be subject to the same rules of construction. 2 Ve*. 610; 
I Bro, C. B. 99. — And (though the contrary has been heldl it has 
been determined by the House of Lords, that the appointment of a 
married woman is effectual against the heir at law; though it depends 
only upon an agreement of her husband before marriage, without any 
conveyance of the estate to trustees. Bra. P. C. vi. 1SG. 

4- A "Will will be set aside which is made by a person in conse- 
quence of any threats made use of to him, whereby he is induced, 
through fear of any injury, to make such a Will as he would nor. 
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otherwise have wished to do; and as to this, no certain rule can be 
iaid down, but it is left to the discretion of the Court to determine 
upon the particular circumstances of the case, whether or no such 
persons could tie supposed to have a free will in the disposing of their 
estates; and the judge will, on such an occasion, not only consider 
the quality of the threats, hut also the persons as well threatening as 
threatened; in the person threatening, his power and disposition; 
and in the person threatened, the sex, age, courage, pusillanimity, 
and the like. But if, after making the Will, when there is no cause 
of fear, the maker of it ratifies and confirms it, it will be good in law. 
Burn. MccL L. 

If a man makes a Will in his sickness, at the over-importunity of 
his wife, contrary to his own wishes and desires, and merely that he 
may be quiet, this is a WUl made by restraint, and shall not be good, 
Sty. 427. 

The ecclesiastical court has jurisdiction of fraud or deception 
relating to a Will of personal estate, and can examine the parties by 
allegation concerning such fraud and deceit; and if the Will was 
falsely read to the testator, then it is not his Will; but in the case of 
a real estate, a Will cannot be set aside even by a court of equity, for 
fraud or imposition, but must be tried at law; on the question, whe- 
ther the testator did or did not in fact devise: the fraud or imposition 
in this case being a matter proper lor a jury to inquire into. Kerrich 
v. Bransby; Fart, Ca. Sec this Diet, title Fraud. 

5. A traitor lawfully convicted of bigh treason, by verdict, confes- 
sion, outlawry, or otherwise; besides the loss of his life, shall forfeit 
to the King all his goods and chattels, and all such lands and freehold 
property as he shall have at the time of his committing such treason, 
or at any time after; and so consequently is unable to dispose of any 
thing by Will: and traitors are not only deprived of the privilege of 
making any kind of Last Will> from the time of their being convicted 
and found guilty, but any Will made before, docs, by reason of such 
conviction* become void, in respect both of goods and lands. But if 
any person convicted of treason obtain the King's pardon, he is there- 
by restored to his former estate, and may make his Will, as if he 
had not been convicted; or if he had made any before his conviction 
and condemnation, such Will, by reason of the pardon, recovers its 
former force and effect. See titles Treason,- Forfeiture; Attainder* 

A felon, lawfully convicted, cannot make any Will, or other dispo- 
sition of any goods or lands, because the law has disposed thereof 
already; all his goods being forfeited to the King, who is to hold his 
freehold estate for a year and a day after his death, when it is forfeit- 
ed to the chief lord of the fee; so that it cannot be in the power of 
the felon to devise it. But in this case also, a pardon restores him to 
his former estate and capacity of making a Wilh See titles Forfeit- 
ure; Attainder. 

The Will of a Fdo de ue is void, both as to the appointment of an 
executor, and also with respect to any legacy or bequest of ^roods. foi 
they are forfeited by the very act and manner of his death; but any 
devise of land made by him is good, as that is not subjected to any 
Forfeiture. See titles fiomiride; Forfeiture. 

An outlaw is not only out of the King's protection and out of the 
aid of the law, but also all his goods and chattels arc forfeited to thcr 
King, by means of the outlawrv T although it should only be for debt. 

Vol. VI. *'I 
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and even though the action in u hkh he is outlawed is not just, never' 
thcless his goods and chattels are forfeited, by reason of his contempt 
in not appearing; and therefore he that is outlawed cannot make his 
Will of his goods so forfeited. Hut a man outlawed for debt, or in any 
other personal action, mays in some cases, make executors; for he 
may have debts upon contract, which arc not forfeited to the King, 
and those executors may have a w rit of error to reverse his outlawry 
Burn. EccL L. See title Outtatury. 

It is the better opinion, that an excommunicated person may make 
a Will; though some disputes have heretofore arisen as to the effect 
of what is called the greater and lesser excommunication; hut these 
niceties are nearly put an end to, by the unusualness of the case ever 
happening at this time, Bum. Red. L. 

Wkh respect, however, to the Wills of traitors, felons, outlaws, ifc. 
though they are void as far as concerns the King, or the lord who is 
entitled to the forfeiture of their lands or goods, yet the Will is of 
ibrcc against the testator and his representatives, and all other per- 
sons whatsoever: so that if the King or the lord pardons the forfeit- 
ure! the A V i 1 1 is suffered to take effect. 

Formerly papists were under several disabilities, both as to the 
purchasing tands and taking them by descent or devise; but those are 
now done away, and papists rendered capable of purchasing and de- 
vising lands, and having them by descent, purchase, and devise, on 
taking the oath prescribed to them by the act of the 18th Geo. 3. f, 
60. See title Pafiists. 

lit. 1. Asti^ntly there were indifferent parts of the kingdom 1 , 
and particularly in Wales, and in the province of York, and in London y 
several customs? the remains of the old common law, which prevent- 
ed persons from disposing of more than the one-third part of their 
goods and Personal firoficrfy; And this restraint continued till very 
modern times, when, in order to favour the power of bequeathing* 
and to reduce the whole kingdom to the same standard, three acts of 
parliament have been provided; (one, *tat, 4^5 IV. M. c 2. ex* 
plained by star, 2 \Sf 3 June, c. 5. for the province of York: another, 
»tat. 7^8 Will. 3. e. 38. for Wales; and a third, stat. 1 1 Gto. I. c. 
18. § 17. for London;) whereby all persons w r ith in those districts, and 
liable to those customs, are enabled to dispose of all their money and 
other personal estate by Will, and the claims of the widows, children, 
and other relations, to the contrary, under pretence of the custom, 
are totally barred. Thus is the old common km, restraining devises, 
and the customs in those places, which were the relics of it, entirely 
abolished throughout all the kingdom of England; and a man may 
give the whole of his chattels by Will, as freely as he formerly could 
his third part; in disposing of which, he was bound, by the custom of 
many places, to remember his lord and the church, by leaving them 
his two best chattels; and afterwards he was left at his own liberty to 
bequeath the remainder as he pleased. 2 Comm. c. 32. These cus- 
toms, however, as far as they respect the distribution of an intestate's 
estate, still remain in force. See title JZxccutor V. 9. 

It seems sufficiently clear, that, before the conquest, Lands were 
devisable by Will. Wright of 'Tenure* 172. But, upon the introduc- 
tion of the military tenures, the restraint of devising lands naturally 
took place, as a branch of the feodal doctrine of non-alienation with- 
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'out the consent of the lord. See title Tenures, And some have ques- 
tioned, whether this restraint was not founded upon truer principles 
of policy, than the power of wantonly disinheriting the heir by Will, 
and transferring the estate, through the dotage or caprice of the 
ancestor, from those of his blood to utter strangers. See 1 Co mm, 
23. & 

However this be, we find that, by the common law of Engiand 
since the conquest, no estate, greater than for term of years, could 
be disposed of by Testament; except only in Kent, and in some an- 
tieut burghs, and a few particular manors, where their Sa.ron im- 
munities by special indulgence subsisted- 2 Imt. 7: Lift. § 167: 1 Inst* 
H t. And though the feodal restraint on alienations by deed vanished 
very early, yet this on Wills continued for some centuries after; 
from an apprehension of infirmity and imposition on the testator to 
ejcfrctnU) which made such devises suspicious. Besides, in devises 
there was wanting that general notoriety and public designation of the 
suc cessor, which in descents is apparent to the neighbourhood; and 
which the simplicity of the common law always required in every 
transfer and new acquisition of property. 2 Comm. c. 23* 

But when ecclesiastical ingenuity had invented the doctrine of 
uses, as a thing distinct from the land, uses began to be devised very 
frequently, and the devisee of the use could in chancery compel its 
execution. Tor it has been observed, that, as the Pofiifth clergy then 
generally sale in the court of chancery, they considered that men 
are most liberal when they can enjoy their possessions no longer: and 
therefore at their death would choose to dispose of them to those, 
who, according to the superstition of the times, could intercede for 
their happiness in another world. But, when the statute of uses had 
annexed the possession to the use, these uses, being now the very 
land itself, became no longer devisable. See title Uses. Thismight have 
occasioned a great revolution in the law of devises, had not the statute 
of Wilts been made, about five years after, viz, stat, 32 8, c. I. ex- 
plained by sfaf. 34 & 35 //. S. c. 5. which enacted, that all persons 
being seised in fee-simple (except feme coverts, infants, idiots, and 
persons of non-sane memory) might by Will and Testament in writ- 
ing devise to any other person, except to bodies corporate, two- 
thirds of their lands, tenements, and hereditaments, held in chivalry', 
aUd the whole of those held in socage; which now, through the alter- 
ation of tenures by the statute of Charter the Second, amounts to the 
whole of their landed property, except their copyhold tenements; 
and these latter pass, as we have seen, rather by surrender than by 
Will: and in the latter case, rather as personal than real property ► 
2 Comm. c. 23. 

Corporations were excepted in these statutes, to prevent the exten- 
sion of gifts in mortmain; but now, by construction of the stat. 43 
FAiz. c. 4. it is held, that a devise to a corporation for a charitable 
use is valid, as operating in the nature of an appointment, rather 
than of a bequest. See titles Mortmain; Cfmritadle Uavs. 

With regard to devises in general, experience soon shewed how 
difficult and hazardous a thing it is, even in matters of public utility, 
to depart from the rules of the common law; which are so nicely 
constructed, and so artificially connected together, that the least breach 
in any one of them disorders for a time the texture of the whole. 
Innumerable frauds and perjuries were qukkiy introduced by t^fe 
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parliamentary method of inheritance: For so loose was the construc- 
tion made upon this act by the courts of law, that bare notes in the 
hand-writing of another person were allowed to be good Wills within 
the statute* To remedy which the statute of frauds and perjuries, 29 
Car. 3. r. 3. already so fully stated, was passed: And to remedy the fur- 
ther inconveniences, as to Witnesses, the etat, 25 Geo. 2, c. 6. (sec 
<tnte I. 5.) was found necessary. 

One inconvenience more was at length found to attend this 
method of conveyance by devise;; in that creditors by bond and other 
specialties, which affected the //«>, provided he had assets by de- 
seem, were now defrauded of their securities, not having the same 
remedy against the devisee of their debtor. To obviate which, the 
itat. 3 iff 4 W t iff M. c. U, provided, that all Wills and Testaments, 
ljmitaiions, dispositions, and appointments, of real estates by tenants 
in fee-simple, or having power to dispose by Will, shall (as against 
such creditors only J he deemed to be fraudulent and void: And that 
such creditors may maintain their actions jointly, against both the 
heir and devisee. A devise to raise a portion for younger children, 
according to an agreement before marriage? and a devise for payment 
of debts, are exceptions in the statute, § 4. But it has been held, 
that the payment of the debt most be provided for effectually, in 
order to bring it within the exception. 1 Bra. C\ /?. 311: 2 Bro. C\ 
A\ 6M. 

2 t Afare immediately a$ to w/iai Thing* are devi&able. — In general 
it may be stated, that every thing in which a man has the absolute 
property may now be devised by his Will; disputes at present arising 
mostly on the words of the Will, and not on the capacity to bequeath. 
Thus, rents, tithes, manors, franchises, and annuities, may be de- 
vised, by virtue of the words, lands, tenements, and hereditaments, 
in the statutes of Wills. So may reversions, and vested remainders 
expectant after an estate-tail; and trust-estates by the Cestui-que- 
Trust. See Powell on Devises* 

Estates fmr autre vie are devisable by stat. 29 Car. 2. c. 3 + § 12. 
by a Will attested by three witnesses. See titles Occupant; Life 
Kiiate* 

If any one has money owing to him on mortgage, he may devise 
this money u> be paid when it becomes due. Burn. Eccl. L> Sec t 
fyfit* 209; and this Diet, title Mortgage. 

The right of presenting to the next avoidance, or the inheritance 
of an advowson of a benefice, may be devised; so also a donative 
may be devised- jPowett on Devises, And a devise of the next Turn^ 
or presentation carries the next turn of presenting absolutely to the 
devisee, and not merely the right of getting himself presented. 
2 8ltiH\ Krfi. 1210. And such devise may be made by an incumbent or 
parson of any church, to whom the inheritance of the advowson of that 
church belongs, though he is the incumbent or parson of the church 
when he dies; for though the Will has no effect but by the death 
of the testator, yet it has a beginning in his life-time; and the dis- 
position and betjuest will be good also, if he appoints by his Will 
who shall be presented to the church by his executors, or that one 
executor shall present the other, or that his executors shall grant 
the advowson to any particular person. This case being distinguished 
and excepted from the general rule as to advowsons, which are by 
law forbidden to be disposed of w hile there is no incumbent, and 
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the church is empty, in order to restrain the practice of simony. 
3 BuLst. 36. 43i 1 ftotf. Reft. 210: Cro. ^f. 3T 1: 1 619, See Zty, 
456; and this Diet, title Simony. 

If a man has agreed to purchase an estate, and the buyer and sel- 
ler enter into articles for the purchase, and the buyer dies, having by 
his Will devised the land so agreed to be purchased, before any 
deed to convey the same is made to him; the land will in equity 
pass to the devisee; the seller only standing as trustee for him, and 
whom he should appoint, till a regular conveyance be executed. 
1 C. C. 39: 3 Fern. 679: 1 Alk, 573. 

A lease for any number of years, determinable upon a life or lives, 
or a lease for 5 00 or looo years, or any other term absolute, may 
be given and disposed of by Will, as personal estate. Burn. Ecci. 

3. Jf one of two joint tenants, during his life-time, devise his share 
in the land, and die, this devise will not be good; and the person to 
whom the joint-tenant has devised his share, takes nothing, because 
the devise does not take effect till after the death of the joint-tenant, 
and then the survivor takes the whole land by a prior title, that is 
to say, the deed of purchase. Burn, Eed. L. And although the joint- 
tenancy is severed before the testator's death, yet if the Will be 
made before the severance, it will have no effect; unless there is a 
republication of the Will after the partition. 3 Burr. 1497. 

By stat. lifer t on f 20 If. 3. c. 2. Widows may bequeath the crop of 
their ground, as well of their dowers as of their other lands and tene- 
ments: And by &tat+ 38 //. 8* c. 11. If the incumbent of a living, 
before his death, has caused any of his glebe lands to be manured 
and sown at his own enpence, with any corn or grain, he may by his 
Will devise such corn, and all the profit of it, growing on the glebe 
land so manured and sown*-— So if a man is possessed of land for 
the term of bis life only, and the land after his death descends to his 
heir, yet he may devise the corn growing on the land at the time of 
his death, away from the heir, to some other person; although he 
has it not in his power to devise the land whereon it grows. Burn. 
Med. L. — .So where a man has lands in right of his wife, or is tenant 
by the curtesy of lands, and sows them with corn, he may devise the 
corn growing on the lands at his death: And if the husband, or tenant 
by the curtesy, lets the lands to another, who sows the ground, and 
afterwards the wife, or the tenant by curtesy, dies, the corn not being 
ripe; yet, in this case the person to whom the lands were let is en- 
titled to the corn, and may devise it, notwithstanding his estate and 
interest in the land is determined. Sec title Emblements. 

But trees, and other things fixed to the freehold, or Heirlooms, 
which by custom go to the heir with the house, are not devisable 
but by him who has the fee-simple. 4 Co. 64; I Inst. I85. See title 
Heir. 

An executor or administrator cannot devise those goods which 
he has as executor or administrate r, and which belong to the person 
to whom he is executor or administrator; but the same must be ap- 
plied in payment of that person's debts, and distributed in a due 
course of law; the executor or administrator having these goods only 
for such particular purposes, and not to their own absolute use. Nor 
can a husband devise any effects which his wife has as executrix, 
>for the like reason, Bum. EtcL L, Sec titles Executor; Baron uud 
Eemc* 
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Although the persona] estate of the wife becomes the property ol 
the husband immediately on marriage, as he is thereby enabled to 
make all debts due to her, and bonds for money given her before mar- 
riage, his own; yet unless he recovers such debts during the mar- 
riage, and renews the bonds, and takes Lhem in his own name, he 
has not such an absolute interest in them as to be able lo devise them 
by his Will; but they will, after his death, again become the pro 
perty of the wife. 1 InsL 351. But if a woman's fortune, or any part 
of itj consisted in bonds given her before marriage, and the husband 
on the marriage makes a settlement on her in consideration of such 
fortune, notwithstanding the bonds are not renewed during the mar- 
riage, yet the nusband will be entitled to them, being in this case 
considered as a purchaser for a valuable consideration; and he may 
devise them, or they shall go to his executor,, even though the 
wife should survive him. Talb. 108, See title Baron and Feme. 

It has been already noticed that one cannot devise lands which he 
shall acquire after making his Will; the Will only operating on such 
lands as he is possessed of at the time of publishing it. And though a 
man docs, by express words in his Will, give to another d! the lands 
which he shall have at the time of his death , yet ibis devise will be 
good only as to such lands as he had at the time of making the Will; 
and any lands purchased afterwards will not pass by it, but go to 
the heir at law, unless the Will is republished. See ftoti. IV. 1 . 

But where a man is entitled to an estate in reversion, expectant 
on the determination of another person's life, who holds the lands 
for his life or in tail, he may by his Will dispose of this; and if the 
tenant in tail or for life dies during the life -time of the testator, such 
lands, which will then come to his possession, will pass without any 
republication of his Will; the reversion at the time of making the 
devise being a certain present interest, though it was to take place 
in future, lb Xefi. 7B. (a). See fust, IV. 1. 

IV. I.The Republic ati on of Wills has already been alluded 
to* A Will as to the disposition of land, and in some other circum- 
stances, takes effect, or is hindered from doing so, according to its 
date; it is therefore necessary, on certain occasions, to renew it, as 
it were; or in fact to make a new Will. And if the testator is exactly 
of the same mind, as to the method of the disposal of his property^ 
and circumstances only require that the Will should bear date at 
any particular lime, it will be sufficient for him to call m three pro- 
per witnesses, and before them declare the signature to be his hand- 
writing and use the same forms as in the original execution. And the 
three witnesses must sign their names to such new Will or republi- 
cation, mentioning the date thereof. 

A new publication of a Will is in truth, as has been already said, 
making it a new Will; so that after such publication it has the force and 
operation of a Will just made at the time of such publication. There- 
fore, if a man by his Will devises "all his landsj" and after making 
the Will purchases other lands, and then new-publishes his Will, 
this hew publication has made it a new Will, and consequently by 
the devise of all his lands the newly-purchased lands shall pass; for 
there is no necessity to make any alteration in this case in the Will, 
the words being sufficient, upon the new publication, to convey all the 
lands he had at the time of such publication. So if a man by his Will 
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tie vises all his lands to certain uses* and afterwards purchases copy- 
hold lands, and surrenders them to the uses dcciared^oi* to be declared^ 
{or to the uses declared only,) by his last Will; this has the effect 
of a republication of his Will, as to such after-purchased copyhold 
lands, and they shall pass thereby. Cotafi. 130. — Or if the testator, 
after making such a devise* purchases freehold lands, and then makes 
a Codicil, duly executed to pass real estate, though no notice is taken 
et the after purchased lands; yet if the codicil is annexed to or confirms 
the Will, or (as it seems) has a reference to it, this amounts to a 
republication of the Will, and the after purchased lands will pass 
under the general devise* Cowft. 158: Com. 383: Acherly v. Vernon^ 
3 Pro, P, C. See Poiitett on Dtvhes; and Brady v. Cubitt> Doug. 40» 
where it seems that such republication may be effected by any in* 
utrumcnt k sufficiently executed) referring to the Will. 

This rule, as to the new publication of a Will, should be under- 
stood with the following restriction, viz. that the words of the Will 
at the time of the new publication arc such as arc proper to convey 
the lands, and also sufficiently to denote the person to whom they are 
devised; for if there ia any change with respect to the person who is 
to take the lands by the Will between the time of the first making 
the Will and the new publication of it, in such case the new publi- 
cation will not alter the intention of the Will as originally made, nor 
change the import of the words made use of; so as to make the per- 
sons named in the Will take in a different manner than was intended 
at the dme of such original making the same. If therefore I devise 
land to A. and his heirs; and A. dies in my life-time, yet a new publi- 
cation after the death of A. will doJ make his heir take by tine Willj 
for though the original devise was to A, and his heirs, and from 
thence it appears to be my intention that his heirs should have the 
land; yet because the heirs were named in the Will to take by de- 
scent, as heirs only, and not as the persons designed to take the land 
immediately, the devise to them was rendered void by the death of 
A, in my life-time, and the new publication of the Will could not 
make it good; the publication making no alteration in the words of 
the Will, and having no other effect than this, that if the words in 
the Will are proper to convey and describe the person to take, and 
the land or thing to be taken, it makes that Will, though of never 
so long a date, to be as perfectly new as if but then made. Povjdl on 
Devises. 

Such republication being duly made will supply a defect for want 
of capacity in the testator to make a Will, as well as any inability for 
want of a subject matter whereon the Will may attach. And there- 
fore if one having, under age, made a Will of land, duly executed ac- 
cording to the statute, which is void by reason of his infancy, re -exe- 
cute it after he come of age, with the circumstances required by the 
statute, this will render such Will valid. 1 Sid. 162: 1 itefr'. 5 89. 

New publication of a Will is always favoured in equity; and with 
respect to personal estate, very slender evidence will serve; though 
it is not safe to trust to it. As if a man says, " My Will in the hands 
of Robert shall stand;" this will amount to a good republication. But 
we have seen that in the case of real estate, the republication must be 
as formal as the original execution. 

2. Revocation a Witt may arise from various causes bath fn 
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Fact and law; and is either express or implied. Express, as if the tes- 
tator absolutely cancels the Will, by tearing of the seal and the sig- 
nature; op if he destroys or burns the whole Will, or expressly de- 
clares his mind that his Will should be revoked. Revocations are 
implied where the state or condition of the person devising or of the 
estate or thing devised, is altered, after making the WilK The con- 
sequences of a revocation of a Will, which may frequently take place 
without the knowledge, or even against the consent, of an uninformed 
testator, are such, that it is necessary to state the principles of the law 
on this subject something at length. 

By the statute of frauds, seat. 29 Car. 2. c\ 3, no devise of land in 
writing shall be revocable, otherwise than by another Will, or some 
other writing, to be executed in the presence of three witnesses; or 
by burning, tearing, or cancelling the Will containing such devise, 
by theftcrsan making the samv^ or in his presence, or by his consent. 

But it has been determined (since, as well as before, this statute) 
that, without an express revocation, if a man who has made his Will 
afterwards marries, and has a child or children, whether such child 
is born before or after his death, this is a presumptive or implied re- 
vocation of his former Will which he made in his state of celibacy, 
as well to his real as his personal estate; and the statute does not 
extend to this case, but he shall be said to die intestate; the law sup- 
posing that he must mean to provide in the first place for his family, 
and distributing his estate for their benefit accordingly. See 5 Term 
Rtrfi. 49. — This however being only a presumptive revocation, if it 
appears, by any expression or other means, to be the intent of the tes- 
tator that his Will should continue in force, the marriage will be no 
revocation of it. As in the case, where a man devised an estate to a 
woman, whom he afterwards married, and when he died she was with 
child of a son, yet the Will was determined to be good, and not re- 
voked by the marriage. And such implied revocation may, in all 
cases, be rebutted by parol evidence. Brady v. Cubit, Doug. 40, 

If a man by his Will devises his land, and then sells the same land, 
and afterwards repurchases it, yet the Will stands revoked (as to the 
land) by the sale, and the repurchase is no declaration of the testa- 
tor's mind to set it on foot again, without a republication ► Powett o?: 
Devises, 

If a woman before marriage makes her Will, and thereby devises 
her land to A. t and afterwards marries him or any other, and then 
dies, yet neither A. nor the husband takes any thing by his Will, the 
marriage being, in law , a revocation of it; and a married woman not 
being capable of making a Will of lands. See ante II. 3. 

Where a man, possessed of stock or money in the funds, devise?, 
the exact quantity he is possessed of to any one or more persons by 
his Will, this is a specific legacy; and if the testator afterwards, be- 
fore his death, sells any part of the stock so devised, such sale shall 
operate as a revocation (or, as the law terms it, an ademption or tak- 
ing away) of so much of the legacy as sbidl be sold: and the legatee 
or legatees shull be only entitled to so much stock as actually remains 
at the time of the testator's death; and if there is no stock at all re- 
maining, the whole legacy is gone, and the legatees cannot come on 
the other part of the estate for a satisfaction. IT the testator however, 
ifter sale of part of the stock, purchases other stock, this shall re- 
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store the legatees to the amount of such purchase. See title Lega- 

In the case of lands, where the law does not imply a revocation, it 
must be in writing operating as a Will, and signed by the person 
making the Will; or by some writing, by which the testator declares 
his intention to revoke the first Willj and signed by three witnesses, 
pursuant to the statute of frauds, 

A subsequent devise to another person, though he may be incapa- 
ble of taking, is a revocation of a precedent devise to a person who was 
capable of taking; as it serves to shew the intent of the testator to 
revoke the first devise, though the second cannot take effect. See 
Sfiraggev. $towe> cited Doug, 35, — But one Will cannot be revoked 
by another Will, though it should contain a clause declaring all for- 
mer Wills to be revoked, unless the second is valid and effectual 
as a Will. 2 /\ Wma* 343, Yet a Will may be revoked by an instru- 
ment written merely for the purpose of revocation, if it is attested by 
three witnesses: and the testator must sign it in their presence* which) 
as already noticed, is not necessary in the execution of a Will. 3 
Comm. c* 23, in n. 

If there is a duplicate of a will made, and deposited in the hands 
of an executor, or other person; in such case, a cancelling of that 
part of the Will which is in the possession of the testator is a sufii 
dent revocation of both the parts, as well that in his own hands as 
the duplicate in the hands of the executor; they being both in fact but 
one WilL Doug. 40. So, if a testator makes a second Will; and duly 
executes the same, it shall, without any thing further, revoke and 
make void the former Will and duplicate. 

Where a latter Will is the instrument by which a former is revolt- 
ed} the revocation effected thereby is ambulatory until the death of 
the testator; for although, by making a second Will, the testator in- 
tends to revoke the former, yet he may change his intention at any 
time before his death; (until which neither of his Wills can have ope- 
ration;} and then the latter, being a revocable instrument it t elf, and 
only affecting the former as far as it is itself efficient, being revoked, 
is as no Will; the consequence of which is, that the first Will never 
having teen cancelled* but remaining entire stands in like manner as 
if no other had been made. 4 Burr. 2512, Cottf/i. 92. If a Will be 
made, and then a subsequent, expressly revoking thefarmer> although 
the first Will be left entire, and the second Will be afterwards can- 
celled, yet the better opinion seems to be that the former is not there- 
by set up again. See Cowfi, 53. So, if a testator, having made a new 
Will, actually cancri the former Will by tearing off the name and 
seal, tfc. and afterwards cancel the latter Will, the former Willis not 
revived thereby, although a counterpart thereof be found uncancelled 
and undefaced; because the revocation is here an express, indepen- 
dent, substantive act; by which the former Will becomes, to all in- 
tents and purposes void, and incapable of taking effect, unless as a 
new Will by force of a republication. Powell on Devises* 

Where a testator having executed a devise of lands in the presence 
of three witnesses to two persons as joint-tenants in fee, afterwards 
struck out the name of one of the devisees, and there was no subse- 
quent republication of the Will, the erasure was held to operate as a 
revocation of the \\ T \\\firo tanto only, 2 Bos. & Pvl. 15. 10?. 

Vol. VI, 3K 
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Revocations oi a Will may also lake place by an actual or intended 
alteration in the estate of the testator* Awl here it is necessary to ob- 
serve, that the principle which governs cases of such actual alteration* 
is clearly distinguishable from that which governs cases of an intended 
alteration only: In the former cases, the revocation is a consequence 
of luw, uninfluenced by, and independent of any intent in the testator 
to revoke or not; but, in the latter cases, the revocation is an infer- 
ence from the fact, as furnishing a ground to conclude that such was 
the intent of Lhc party. Powrilon Droi#€$. 

The following general principles will explain the nature of such 
re vocations, and the decisions of the courts thereon; and the instances 
quoted^ though few, may suffice in a work of this nature: 

There is no feature in our law more prominent than that of an uni- 
form solicitudcj on every occasion to favour the heir, and prevent 
his disinherison: This anxious attention to the interest of the lawful 
representative has introduced into the law respecting devises this 
fixed principle; namely, that as at the inception of his Will a man 
must he seised of the estate he devises, so the law requires that such 
estate should remain in the same plight and unaltered, to the time 
of Hs consummation by his death; and that his original intention in 
respect thereto should continue, unremittingly, the same until the 
object of it takes effect, when the Will is consummated thereby; anjd 
therefore not only any alteration or new modelling which makes I a 
different estate, but also any intent of the owner to alter or new-mo- 
del the estate, will, in construction of law, t ender a disposition of it 
by Will invalid. See Powell on Deviae*, title Revocations^ and the 
cases there cited. 

Any alteration whatever in a freehold estate will operate as a revo- 
cation; even although the act done be necessary to give effect to the 
disposition made by such devise. 3 P. H'wx. 163. 170. And the rule 
of law will be the same, although the net be expressly declared to be 
done with a view to give e fleet to the Will, if, in its operation, the 
devisor be in as of a new purchase; for the rule being introduced with 
a view to preserving the inheritance in the heir at law, and not with 
a view to carry into execution the intent of the devisor, the question 
is not, whether the devisor intended to revoke; hut whether he in- 
tended to do that, the effect of which in law will be to alter the estate 
or interest which was in him, by passing it away, and taking it back 
through a new channel; for if that be his intention, whether he meant 
to revoke or not is immaterial; the alteration operating as a revoca- 
tion in law, and not as a revocation by the party; and therefore taking 
effect without reference to the intent of the patty, as to the instability 
or non-stability of the wilL Powell on Devices. See 2 Atk- 579: 1 Boa. 
If Put. 576. 

If a testator, after having made his Will, levy a fine to such uses 
as he shall by deed or Will appoint; and die without making any new 
Will, the Will made prior to the fine is revoked thereby* 2 Any Re/i. 

CP. 401. 

Since courts of equity have considered articles for the sale of estates, 
or respecting the settlement of the in, as of the nature of actual con- 
veyances, from the time at which they arc agreed to be carried into 
execution; even covenants, when the covenantee has a right to aspecific 
performance, have been allowed in equity to operate as revocations 
of Wills previously made. See 2 P. ffW. 229, 624. 
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But, upon the principle that no actual alteration is made in the 
thing devised, the changing of trustees, where the estate originally 
devised is only the Trusty will not amount to a revocation. I C\ fi. 
23; 2 C. R. 109. Nor though the estate is absolutely conveyed tu dif- 
ferent panics from those who had it at the time of the devise; as in 
the case of an intended purchase b*ing completed, or a mortgage 
paid off by the testator. Pullarton v. 1 t ails, Dou%. 561- Doe m 
borut v. Pott y Doug. 710; 3 P. Wins. 170s ] Wttl SI I. 

Under the head of intended Alterations of his estate by the devisor 
may be arranged those cases, where the devisor, after making his 
Will, tittempts a. disposition of his estate, and intends a complete con- 
veyance, hot fails therein,, cither for want of due formalities in the 
instrument that he uses, or from an incapacity to take, in the person 
to whom he means to convey; In these cases of intended alteration, 
it may be shewn that the dev isor had no intent to alter the disposition 
he has made; and if that be made out in proof, no revocation will ensue 
from the circumstance of there having been such imperfect convey- 
ance. Powell on Devices. 

In all cases, where a person having lands in fee devises them, and 
then parts with or conveys them away, though he afterwards, nay 
immediately, takes a new estate in fuc, this will be a revocation of his 
Will. 1 Bo. Mr. 616. ftl, 15: 2 Jtk\ 325: Darky v, Darley, Bra. P. 
Ca I K(f. slh, 412* c. 12; and see Powell on Di vines. As where a per- 
son having made his Will, and thereby devised his real estate, after- 
wards, in contemplation of an intended marriage, conveys that estate 
to trustees for the use of himself and his heirs tilt the marriage should 
take effect, and after the marriage for other particular uses; but hap- 
pens to die before any marriage had; this has been determined to be 
a revocation of his Will as to the disposal of such estate. Shew. P. 
C. 154: 4 Burr. 1961; See Powell on Devises. But in the case of co- 
parceners, as also in the case of tenants in common, having devised 
their several parts by Will, any partition between them, or even the 
levying a fine, in consequence of and to strengthen the same, shall 
not revoke their Will; if the conveyance is merely for the purpose of 
partition, T. jRoym. 140: 3 P. Win** I TO: I Wila. 309. 

If a man, seised of lands in fee, devises the same by his Will, and 
afterwards mortgages them in fee, to secure a sum of money, though 
in law the les^al estate is conveyed to the mortgagee, and such mort- 
gage is therefore held to he a revocation of the devise in the Will; 
yet in equity, it is now settled that these mortgages shall only operate 
as a revocation firo tanto; {for no much as the land is mortgaged for;) 
by which means the devisee shall take the land under the Will, sub- 
ject to the mortgage. 1 Wenii 230: 2 C\ /?♦ 154: 1 Safk* 158; and see 
Powell on Drvisr*.* — A conveyance by way of mortgage for years, 
amounts, both in law and equity, only to a conditional revocation, firo 
tanto, of a devise in fee: But still the construction is different in 
law and in equity; for, in law, the mortgage is an absolute revocation 
quoad the term, though the reversion passes by the Will notwithstand- 
ing; but in equity, it is a revocation pro tanto only; as well with re- 
spect to the term, as to the reversion, and the reversion, there draws 
to it the equity of redemption, Powell on Devises. But if one devise 
lands to A. in fee, and afterwards mortgage the same lands to A* this 
has been decreed to he an entire revocation* it being inconsistent with 
the devise. Pre. Ch, 514. 
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If a inan possessed of a leasehold estate in land for a term of years, 
or for life or lives* by his Will bequeaths the same to A., and after 
making his Will takes a new lease of the same land for another term 
of years* or for other life or lives, so that the former lease is surren- 
dered in fact, or in tew 1 , this is a revocation of his Will, or at least 
makes the same void as to this devise; for this is another lease, and 
not that which he had at the time of the making of the Will. I P. 
lVm s . 57 5 1 2 P. tVms, 168; 5 ^P. Wiks. 163. 

But these revocations nu n merely on the penning the Willi viz. 
whether the words arc sufficient to pass the subsequent renewed inte- 
rest; and not on any inability in point of law, to give by Will an after- 
taken lease: and therefore if such lease be disposed of by Will, by a 
proper form of words, it will pass, notwithstanding any subsequent 
renewal. As if otic give "all his estate, right and interest, he shall 
have to come in such lease at the time of his death," — >So, such right 
of renewal will pass by general devise of the residue; or by a devise 
of the lease, together with the right of renewal: And the devise of 
the lease carries the right of renewal as well as the lease itself. Salic. 
237: 1 P. li'ms.575: 1 -iff:. 599: 3 Atk. 177. 199, and see Poivetl on 
Devises. 

In all she above cases, where a Will is determined to be revoked, 
and no other Will is made, a person is said to die intestate; at least as 
far as concerns the devises thus revoked. In all cases also of void 
Di-viscs* an intestacy shall take place as to those, unless there is a 
particular devise contained in the Will of the residue of the testator's 
estate io some pei son; in which cases the legacies sink into and be- 
come pBtt of such residue, and go to the residuary legatee. 

V, The most general and comprehensive rule, as to the Con- 
strut f ion qf IVilte* is, That a devise be most favourably expounded, 
to pursue if possible, the Will of the devisor* who, for want of advice 
or learning may have omitted the legal or proper phrases: And* there- 
fove many times, the law dispenses with the want of words in de- 
vises, that are absolutely requisite in all other instruments. Thus a 
fee may be conveyed without words of inheritance; and an estate-tail 
without words of procreation. By a Will also an estate may pass by 
mere implication, without any express words to direct its course. As 
where a man devises lands to his heir at law, after the death of his 
wife: Here, though no estate is given to the wife in express terms, 
yet she shall have an estate for life by implication; for the intent of 
the testator is clearly to postpone tihe heir till after her death; and, if 
she does nut take it, nobody else can- 1 Vent. 376. But it seems, that 
if it is given to a Stranger, aftei the wife's death, the devise raises no 
implication in favour of the wife, for it may descend to the heir d ur- 
ine; the life of the wife. Cro. Jac. 75. So also where a devise is oi 
JShrk-acrc, to A. and of White-acre to B. in tail, and if they both die 
without issue, then to C\ in fee; here A 4 and B. have cross remain- 
ders by implication, and on the failure of either's issue, the other or 
his issue shall take the whole; and CVs remainder over shall he post- 
poned till the issue of both shall fail. But where crass-remainders are 
to be raised between more than two, the presumption is against ihcm. 
See title Rcwaindrr. And, in general, where any implications are 
allowed* they must be such as arc necessary, (orat least "highly proba- 
ble,) and not merely possible i-n plication s> And herein there is no 
distinction between the rules of law and of equity; for the Will, being 
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considered in both courts in the light of a limitation of uses, is con- 
strucd in each with equal favour and benignity, and expounded 
rather on its own particular circumstances, than by any general rules 
of positive law. 2 Comm. c. 23, 

The intention of the testator is said, by Coke^ to he the pole star to 
guide the judges in the exposition of Wills; but though it is allowed 
to be i bus considered] in order to explain the words of the Will, yet 
such intention must be collected from the Will itself, and not from 
any reports or evidence concerning it; the court* having been at all 
times careful of admitting verbal testimony in respect to a Will; 
And little credit being due to any thing that may have fallen from a 
man himself, either before or after making his Will; it often appear- 
ing that insinuations may be thrown out purposely to mislead those 
who were interested in the disposal of his property* Though a parol 
averment shall not be admitted to explain a W ill, so as to expound it 
contrary to the import of the words, yet, when the words will bear it, 
a parol averment may be admitted. As, for instance, to ascertain a 
person { but in no case to alter the estate. 1 Frccm* 292, Slecde v. Bar- 
rier: 6 Jic/i. 68 j Lord Cheyney*$ case* 

Other rules of construction are the following; all consistent with, 
and dependent upon, that which lays down the intent of the testator 
as the general guide for the exposition of doubtful circumstances: — 
Where the words of a Will have a plain sense, and no doubt is in any 
matter within or without the words, touching the matter of the rie* 
vise, there the words of the Will shall always be taken to be the in- 
tent of the devisor, and his intent to be what the words say. 2 And. 
17. All the words of a Will are to he carried to answer the intent of 
the devisor; but this is to be understood in cases where the intent of 
the party may be known by the wolds that are in the Will. 2 And, 10, 
1 1. 134. If there are inconsistent and contradictory words in a Will, 
words may be rejected to make it sense. And words may be supplied 
to render a sentence complete and intelligible in aid of the apparent 
intent to be collected from the whole context. 6 Ea%t*& Hep. 486, 
And even in a case where two estates were mis-described by theit' 
contrary appellations, this was remedied by a construction according, 
to the intent appearing on the face of the Will. 8 Eaut'ft Heft. 149. 

A Will must have a favourable interpretation, and as near to the 
mind and intent of the testator as may be, and yet so withal as his in- 
tent may stand with the rules of law, and not be repugnant thereunto; 
it being a rule or maxim of law. Quod ultima voluntas testatoiis fierim- 
ftlenda. esf, secundum vcratn intcnfio7it'm;—~-xtrd Irgttm servanda Jides* 
itufirema. voluntas quod mandat Jierhjuc jubct f tar ere necesse est. In 
deeds the rule of construction is, that the intention must be directed 
by the words; but W W T ills the words must follow the intent of the 
devisor; and such a construction is to he made of them, as to make 
use of all the words, and not of part, and so as they may stand toge- 
ther, and have no contrariety in them, tf/jf/j, Ahr. fiart 10 voc> Testa* 
ment: Bridg, 105, See title Words. 

Such a sense shall be made of a devise, that it may be for the pro- 
fit of the devisee, and not to his prejudice. — General and doubtful 
words in a Will shall not alter an express devise before, nor carry 
any thing contrary to the apparent intent.— The clauses and sentences 
of a Will shall be severally transposed to serve the meaning of it: 
And construction shall be made of the words to satisfy the intent, and 
they shall be put in such order as the intent may be fulfilled. — No 
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sense may be framed upon the words of a Willi wherein the testator's 
meaning cannot be Found, Sfttft. Abr. voc. Te&tament. 

One part of a Will shall be expounded by another: As where a man 
leaves an estate to {mother and his heirs, and afterwards mentions to 
bare given him an estate-tail, heirs shall be taken to mean heirs of 
the budy, and the devisee shall take only an est ate -tail. 3 Frcem. 267, 
Bramjietd v. Pofiham. See further on this subject, Burr* 9 1$ — 924> 
1 1 10 — 1113: 1 Vezey 142. 

Where there is no connection by grammatical construction, or 
direct words of reference, or by the declaration of some common 
purpose between distinct devises in a Willi the special terms of one 
devise cannot be drawn in aid of the construction of another, although 
similar in its general terms an<l import, and applicable to persons 
standing in the same degree of relationship to the testator; and there 
being no apparent reason, other than the different wording of the 
clauses, to presume that the testator had a different purpose in view. 
Cotn/don v. Comfiton^ 9 £a*t's Btfi. 267, 

In the case of devises to Relations generally*, it seems the establish- 
ed doctrine of the Court of Chancery to make the statute of distribu* 
tions the rule and measure of such general devise, so that those who 
by the statute of distributions would have been entitled to the personal 
estate in case the testator had died intestate, shalj upon such general 
devises be benefited. Sec I Bra, C B. 31. And the rule will be the 
same though the word poor be prefixed to relations. Ambler 507. 
595. 636. But if the bequest be to the testator's descendant s y these 
being capable of being ascertained, tht necessity of resorting to the 
statute of distributions docs not arise. 3 liro, t\ H. 367: Am6, 39 7* 
And where the court does resort to the statute, it does not consi- 
der itself bound to adopt the proportions prescribed by the statute, 
but distributes fier eafrita, and in such shares as any particular expres- 
sions of the bequest may call for, 2 Ch, Rep, 77. 179: Talb. 25 It Bro. 
C. jR. 3 1 . 

Notwithstanding that Wills are thus generally favoured, yet where 
a person endeavours to make a settlement of his estate against the 
reason and policy of the common law, the judges arc bound to reject 
it. And where a man by his Will makes no other disposition of his 
land than the law itself would have done, had he not made any Will, 
there such a Will is useless, and will be invalid- As if one give land 
to his son and his heirs, or to A. and his heirs, and his son or A* is his 
heir at law, this is a void Devi&e, and the person to whom the land is 
given shall not take the land under the Will, but by descent, being 
the better title, as if no Will had been made; for a descent strength- 
ens a title, taking away the entry of such as may possibly have right 
to the estate: But he who has an estate by devise, is said by law to 
be in by purchase; a worse title than descent. But if one by will create 
an estate in his heir, different from what he would have taken by law, 
there the devise shall be good, the quality of the estate being altered, 
and it being indeed not the same estate as would have descended to 
him. Burn. EccL Law. 

Those devises arc also void and rejected where the words of the 
Will are so general and uncertain that no meaning can be collected 
from them. And, therefore^ where a man by Will gives " all to his 
mother,*' these general words will not pass lands to his mother; for 
since the heir at law has a plain and uncontroverted title, it would be 
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severe and unreasonable to set him aside, unless the intention of ihe 
testator is evident from the Will; for that would be to set up and pre- 
fer a dark, and at beat but a doubtful title, to a clear and certain one. 
Bum. EecL Law. 

So a devise of real estate to the heir of an alien is void; because an 
alien* according to tbc policy of the English law, can have no heir, 
either to inherit or to take by purchase. See ante IL 1. and title 
Aliens. 

II a man devises land to another/a r &v cr, or in fte-simfile^ or to him 
and his Assigns for ewer, or to him and his; in all these cases the fee- 
simple passes by the Will: For it is evident by the testator's inten- 
tion, that the gift should continue beyond the life of the devisee. So 
il one devises lands to another, to gfve 7 setl, or do -what he fit cast a with 
them, these words, by the intent of the giver, convey the fee -simple; 
as does also a devise to one twd his Blood; because the blood runs 
through every branch of a family. A devise also to a man arid his 
Successor.?, carries a fee; for by the word successors is intended heirs, 
the heir succeeding to the father. Bum. -tied. Law, See Cewft. 352. 

A devise of all his estate (or estates) whatsoever, or all his effect* 
real and personal comprehends all that a man has, land, money, 
p;oods, or other property whatever: Provided, in all cases, that the 
Will is duly executed, and attested by three witnesses* so as to pass 
land* And where there is a surrender to the use of his will, a copy- 
hold estate will fall under the same construction ► See Cowfi. 299. 

If lands are devised to trustees for any particular purposes, without 
using the word heirs, yet, by implication of law, the trustees must have 
an estate of inheritance sufficient to support such trust; for there is no 
difference between a devise to a man for ever, and to a man upon 
trusts which may last for ever* 1 Eq, Adr. 176* 

Where one devises land to another, on condition that the devisee 
shall pay several sums of money in gross, and not saying out of the 
profits of the land; or shall release a debt due from the testator; the 
devisee, in this case, shall have a fee-simple in the land, though all 
the sums of money together, which he is to pay, do not amount to a 
year's rent of the land; for the devise shall be intended for his benefit: 
And if he was to have the land for his life only, he might die before 
he could receive the amount of the legacies out of the bud. and con- 
sequently be a loser: And where there is a sum thus to be paid all at 
once and immediately, there the person to whom the land is devised 
shall have the whole of it, though the sum is not the value of the land, 
or near it; the quantity of the sum thus vo be paid in gross, not being 
material. But if a devise were to*V,, paying so much, or such sums' of 
money, out of the profit of the lands, there A. would take but an 
estate for his life; for though betakes the land charged with payment 
of money, yet he is to pay no faster than he receives, and so he run be 
no loser. 1 Ey.Abr. 166,7. 

It w T ould be endless to multiply individual cases, as to the construc- 
tion of Wills, where the words have been held to give an estate: in 
fee j in tail, or for life. A devise of land to A. without any further 
words, gives him only an estate for life. — The reason why the word 
Estate has been held to pass a fee, is, that this word (and which has 
been extended to the plural, Estates) comprehends not only the land 
or property that a man has, but also the Interest lie has in it. The 
general rule of construction, that governs all uncertain cases, of which 
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innumerable instances occur in the books, seems to be that « if there 
be no wards of limitation added, nor words of perpetuity annexed to 
the devise, so as to shew the intention of the testator, to convey the 
inheritance to the devisee, he can only take an estate for life, 11 Cowp, 
299. — But, " wherever the words and expressions, either general or 
particular, or clauses in a Will, which the covin can lay hold of, to 
enlarge the estate of a devisee, they will do so, to ejfr-ctuate the inten- 
tion of the testator: But if the intention of the testator is doubtful, the 
rule of law must take place." Cowjt, 352 > 

WIN, Sax.] In the beginning or ending of the names of places, 
signifies that some battle was fought, and victory gained there. 

WINCHES, A kind of engines to draw barges against the stream 
of a river. Stat. 21 Jac. [. r + 32* 

WINCHESTER MEASURE* The standard measure originally 
kept at Winchester. Sua Measures; Weighty. 

WXNDAS* or WINDLASS, Corruptly Wanlass. A term for 
hunting of deer in forests to a stand, &c. See Wjunt&tog. 

WIND-HILL, A man may not erect a Wind-mill within any 
forest, because it frightens deer, and draws company to the disquiet 
of the game. W. Janets Re/i. 293. Sec title Forest. 

WINDOW-TAX; See title Taxes. 

WINE, Vinum.~\ Foreign Wine, an article at present subject to 
the excise, Very heavy duties are imposed by various statutes on its 
importation. See titles Excise; Customs. The retailers are subject to 
certain licence duties. Homemade Wines (usually called sweets} are 
also under the regulation of excise, subject to certain internal duties. 
By several acts of parliament the prices of Wine are to be set by the 
great officers of state. See state, 4 Ed. 3, c. 22: 28 Hen. 8. c. 14: 
7 Ed. 6. c 5. — By 12^13 Car. 2. e, 25., Penalties from 40/. to 300/, 
are imposed on merchants and others adulterating,, mixing, or brew- 
ing of Wines. 

WiNK-LicKvcfcs* or the rents payable to the crown, by such per- 
sons as are licensed to sell wine by retail throughout England, here- 
tofore, formed part of the royal revenue. These were first settled in 
the crown by stat* 12 Car. 2, c. 25, and together with the hereditary- 
excise, made up the equivalent in value for the loss sustained by the 
prerogative in the abolition of the military tenures, and the right of 
pre-emption and purveyance; but this revenue was abolished by slat. 
SO Geo* 2* c, 15?, and an annual sum of upwards of 7000/> ficr ami. 
issuing out of the new stamp-diities imposed on Wine-licences was 
settled on the crown in its stead. Sec further titles King V. 4.; Taxes. 

See also titles Alehouses; Customs; .Yavigatton-rfcts, Sec. 

WINTER HEVNING, The season between the Hth day of JVfc. 
vembet and the 23d day of Jfiiii; which is excepted from the liberty 
of commoning in the forest of Dean t £tc, Stat. 23 Car. 2, c. 3. Sec 
title Forest. 

WIRE, of iron or gold or silver, is one of the articles, the impor- 
tation of and duties on which are regulated by the navigation acts, 
and other statutes; and is also liable to an excise duty on the manu- 
facture. Slat. 27 Geo. & ft 13. 

WIRE-DRAWERS. By stat. 9 & 10 W. 3. c, 39. Silver Wire 
drawn for making gold and silver thread, shall contain certain quanti- 
ties to the pound-weight, on pain of 5*. fur ounce wanting. By #tat, 15 
Gen. 2. c. 20. the silver Wire to be drawn for silver thread, is to hold 
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eleven ounces and fifteen penny-weights; and all silver to he gilt 
awd used In the Wire -drawers' trade, shall hold eleven ounces and 
eight pennyweights of silver on the pound weight Trottj and four 
penny- weights ffid four grains of gold, to be laid upon each pound of 

ver } on forfeiture oi 5*. for every ounce made otherwise. And see 
stat, 28 Geo. 3* c. 7. by which, copper, brass, and metals, inferior to 
silver, are directed to be spun on Thread, not on 8f«j which act also 
regulates making copper-wire, bee, spangles, t7V. — Wire-Drawers 
are to take out annual licences under the laws of excise. 

WIST A, A measure of land among the Saxons; being the quan- 
tity of half a hide; the hi tic being 120 acres, Afon. $hg t i, 133. 

WITAM, Secundum Wham jurar<\ was tor a person to purge 
himself by the oaths of so many witnesses, as the offence required, 
licg, In<e } ca/t. 63. 

WITCHCRAFT; See Conjuration. 

WITE, A Saxon word used for punishment; a pain, penalty, 
mulct, So IVitifrce is a term of privilege or immunity from fines 
and amercements. Sax. Diet. Eience come the words fitoothvite* 
.Lechcr-itufe.^ &c. 

WITENA-GEMOT, or WITTENA-CJEMOT, Sax. Convenes 
Safijcntum.^ A convemion or assembly of great men> to advise and 
assist the King, answerable to our Parliament, in the time of the 
Saxons; or, rather an assembly of the whole nation. Sec title Diets; 
Squire's jfngfo-Scxon Govcmmtnt [65,&c.] and this Dictionary, title 
PttfiiaiHeni. 

WIT ENS, The chief of the Saxon Lords or Thanes, their noble* 
and wise men. Sax. Did. 

WITEKDEN, A taxation of the fVe»i Saxony imposed by the 
public council of the kingdom, Chan. Ethvku'Jf. Rt§. Anno 855. 

WITHERNAM, From the Sax. Wither* i. e* altera, or, as some 
say, contra Njrn, cti/ttio.~] Where a distress is driven out of the 
county, and the sheriff upon a replevin cannot make deliverance to 
the party distrained; in this ease the writ of Withernam is directed 
to the sheriff, for the taking as many of his beasts or goods, who did 
thus unlawfully distrain, into his keeping, till the party make deliver- 
ance of the first distress, It is therefore a taking or reprisal of 
other cattle or goods, in lieu of those that were formerly unjustly 
taken and csloined, or otherwise withholdem P, A". 11. 68> 69: 2 Inst, 
HO: Stat. PFestm. 2. 13 Ed. I, c. 2. See title Replevin I. V. 

This writ is granted on the return of the sheriff upon the Mias 
and PhtHes in replevin, that the cattle, t3Y . are esloined by reason 
whereof he cannot replevy them; and it appears by our hooks, that 
the sheriff may award Withernam on replevin sued by plaint, if Vi be 
found by inquest in the county, that the cattle were esloined accor- 
ding to the bailiff's return. We. Though upon the Withernam award- 
ed in county-court, if the bailiff doth return that the other party hath 
not any thing, there shall be an Mia* and Piuries, and so infinite, and 
no ether remedy there; But on a Withernam returned in the King's 
Bench, or Common PJeas, if the sheriff return that the party hath not 
any thing, a Cafrias shall issue agoinst him, and exigent and out- 
lawry. New Yat. Br. 166. Fn replevin, &c. the sheriff returns uveria 
etongiita sunt by the defendant; therenpon a writ of Withernam is 
awarded; and if he return nihil, the plaintiff proceeds to outlawry by 
AUa& and Piurica Capias in Wtffiefnam t and so to exigerif: There is 
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some difference where the defendant appcarcth upon the return of 
the Pluriea Capias^ and when he stays longer, and appears on the re- 
turn of the exigent and not before; for in the first eaae his cattle shall 
not be taken in Withernam: but he must find pledges to make deli- 
verance, or be committed; and, in the last case, shall not only find 
pledges for making deliverance* but shall be fined, and his cattle may 
be taken in Withernam: In both cases the plaintiff may declare for 
the unjust taking, and yet detaining of his cattle, and so go to trial 
upon the right; and if it is found for him, then he shall recover the 
value of the cattle, with costs and damages, or may have the cattle 
again by a retaruo babrndo directed to the sheriff; but if it be found 
for the defendant, he shall keep the cattle, and have costs and dama- 
ges for the unjust prosecution* 1 Brownl. ISO. 

A defendant in replevin may have a writ of Withernam against the 
plaintiff; as if the defendant hath a return awarded for him, and he 
sueth a writ de retorno Aubendo, and the sheriff return upon the P fu- 
ries mind averia clongata sunt* he shall liLive a scire Jactas against the 
pie Jgcs which the plaintiff put in to prosecute, arid if they have 
nothing* then he shall havu a Ca/iiax ad Withernam against the plain- 
tiff. The cattle taken in Withernam arc to be advale}itia?n> i. e. to the 
value of the cattle that w ere fir.st taken and detuincdj for it is to be 
understood not only of the number of the cattle, hot according to the 
worth and value; otherwise he that brings the replevin and Wither- 
nam will be deprived of his satisfaction. Where cattle have been 
taken in Withernam, they have been, by a rule of court, delivered 
back and restored to the owner, on his payment to the plaintiff of all 
his damages, costs, and expences. 3 Lill, Abr. 690. Caule taken in 
Withernam may be milked, or worked reasonably; because they are 
delivered to the party as his own cattle, tsY< Contra of cattle distrain- 
ed- I Leon. 302. 

This word Withernam also signifies reprisals taken at sea by lei- 
lei's of mark. See Letters of Marque. 

WITIILRSAKE, An apostate or perfidious renegado. i Leg. 
Ganut. caft, 27. 

WITHOUT DAY: See Sine Die. 

WITNESS, Testis.'] One who gives evidence in a cause; an inr 
different person to each party^ sworn to speak the troth, the whole 
truth, and nothing but the truth. 2 Lill.Abr. 700. See title Evidence. 

WITTENA-GEMOT; See Witena-GemM. 

WOAD, A profitable herb much used for the dying of blue colours:, 
See title Tithes. 

WOLD, Sax* - ] A down* or open champaign ground, void of wood; 
as S'-- ::■ in r/v.- IVntd.i. CottwrAd, in Gtauc--:*:, rn/iire* kc 

WOLFE SHE AD, or WOLFERliEFOD, Sax. Cafntt LuftmumJ 
Was the condition of such as were outlawed in the time of the Sax- 
on&i who* if I hey could not be taken alive to be brought to justice t 
might be shin, and their he^ds brought to the King; lor they were 
no more accounted of than a wolf's head, a beast so hurtful to man. 
Leg. Edw. Confejts,: Bract, lib. 3. See title Outlaw. 

WONQ, iB&ae w*] Afield. &fi eifa . 

W OOD. If any person purposely burned any pile of Wood, or 
barked any trees, tfc, the owner might recover treble damages for it 
in trespass. Stat. 37 f/ru, f>, c. 6, None may destroy any Woods* by 
turning them into tillage or pasture, Ifc* if two acres or more in 
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quantity, on pain of 40s, an acre: And no person shall suffer his swine 
to go in a Wood un ringed, under penalties. Where there is Wood 
or coppice in common, the lord may inclose a fourth part, &c. Star*. 
35 IfetB; c, 17; is <:♦ 25. IF coppice wood is felled at or under 
twenty-four years' growth, there must be left twelve standils of oaks 
on every acre, or the like number of ash, elm, &e. on pain of forfeit- 
ing 3s. 6d. for every standi] wanting; and they arc not to be cut down 
till ten inches square within three foot of the ground* or until so ma- 
ny years after they are left, under the penalty of 6s. Sd. tfc Stat* 35 
Hen, 8. c f 17. All Woods or coppices felled at fourteen years* growth, 
shall be preserved from destruction for eight years; and no cattle be 
put into the ground from the time of felling till five years afterwards, 
Stat, ibid.; and *tut. 13 Eiiz, e. 25. — See further, titles Arson; Lar* 
cent/; Mischief, Malicious; Trccs y Sec. 

WO Ol) -CORN, A certain quantity of grain paid by the tenants of 
some manors to the lord, for the liberty to pick up dead or broken 
Wood. Car tidar. Burgi S. Petri MS. 142. 

WOOD-tiELD> The cutting of Wood within the forest, or rather 
money paid for the same to the foresters; or it signifies to be free 
from payment of money, for taking Wood in a forest. Cromfi, Juris* 
X 57: Co. Lift. 233. 

WOODMEN, Seem to be those in forests, that have their charge 
particularly to look to the King's woods there. Cromfi. Juris. 146. 
See title Forest 

WOOD MOTE, The old name of that court of the forest which is 
now called the Court of Attachments; which was wont to be held at 
the will of the chief officers of the forest, without any certain time, 
till since the statute of Charta de Foresta. Manhood ', c. 22. fi. 207. 
See title Forest. 

WOOD-PLEA-COURT. A Court held twice in the year in the 
forest of Ctuu in S/tro/at/iire y for determining all matters of wood and 
agistments there. 

WOODSTOCK. Wool and yarn may be sold in IVoothtock on 
market and fair days. Stat, 18 Etiz. c, 21. 

WOODWARD, An officer of the forest, whose office consists in 
looking after the woods, and vert and venison, and presenting offences 
relating to the same, &c. Woodwards may not walk with bow and 
shafts, but With forest bills. Cromji. Juris. 20 Afatiivood, fiart 1. 
189. See title Forest. 

WOOL, being a staple Commodity of the greatest value in this 
kingdom; the employment of our poor at home, and our most bene- 
ficial trade abroad, depending in a great measure upon it; divers good 
laws have from time to time been made to preserve the same entirely 
to ourselves* and to prevent its being transported to other nations. 
An old stat. of 27 Ed. 3. declared it felony to transport Wool: But 
the felony was repealed by stat, 38 Ed. 3. e. 6; and see atpt, 1 1 Ed. 
3. 1 . The 9t at t 8 Eliz. c. 3, prohibited the transportation of live 
sheep on severe penalties. By wt&t. 12 Car. 2. c. 30. any person ex- 
porting any Wool, yarn, sheep, or fuller's earth, was to forfeit the 
same; and for every pound weight of goods, 3*. And the ow ners of 
the ship in which it was transported, bcring privy to the offence, w ere 
to forfeit all their interest of the said ship; also the master and mari- 
ners assisting, all their goods; and any persons might seize such 
Wool, and should be entitled to one moiety, and the King to the other 
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moiety of forfeitures, Kfc. The stat. 13 £s* 14 Car. 2. <.% 18- made the 
transportation of Wool felony again; though this being thought too 
severe, stat. 7 & il IV. & tf* 2S. a second lime repealed the felony, 
and ordained that exporting Wool beyond sea should incur a forteit- 
ure of the vessel, and treble Viiluc; and persons aiding and assisting* 
to sutler three years' imprisonment* 

By stat. 9 b' 10 IV. 3. c. 40. the former laws were explained, and 
a further provision made against transporting Wool, by obliging 
entries to be made of Wool shorn; unci Wool not to be carried near 
the seacoasts, but between sun-rising and sun-setting, &c — Unlawful 
exporters of Wool, where judgment was u burned against them, 
were to pay the sum recovered within three months; or be liable to 
trans [Mutation lor seven years as felons. Scat, 4 Gto. I, e, 11— The 
admiralty were directed to appoint three HlKth-ratc ships, and eight 
sloops, to cruise on the coasts, and search and seize vessels having 
manufactures of W T ool of the kingdom of Inland, to be exported 
to foreign pans; which, with the ships, shall be forfeited, &c. Stat. 
5 Geo. 2. e, 2L All Woollen manufactures are to be shipped from 
Dublin, and certain other ports in Ir-latidy iind imported here into 
IlkULfifd, and ports named, and none others; and be brought from 
thence hither in ships built in Great Britain or Ireland, and duly 
registered on oath. Stat. !S Geo, 2. c. 21* 

By ttaf, 28 Geo. 3, c, 38. all the former statutes respecting the 
exportation of Wool and sheep ate repealed: and an infinite variety 
of regulations and restrictions upon the subject is consolidated into 
that statute, which it behoves the dealers in and carriers of Wool to 
pay particular attention to, It is given almost at length in 4 Hum. 
J. title Woollen Manufacture. The principal prohibitions are, that 
if any person shall send or receive any sheep on board a ship or 
vessel, to be carried out of the kingdom, the sheep and vessel 
are both forfeited, and the person so offending shall forfeit 3/- for 
eveiy sheep, and suffer solitary imprisonment for three months. 
11 ut whether sheep, by a licence from the collector of the customs, 
may be taken on board for the use of the ship's company. And every 
person who shall export out of the kingdom any Wool or woollen 
articles, slightly made up- so as easily to be reduced to Wool again; 
or any fullers' earth, or tobacco-pipe clay; and every currier, ship- 
owner, commander, mariner, or other person* who shall knowingly 
assist in exporting, or in attempting to export these articles, shall 
forfeit $«, for every pound weight* or the sttru of 501. in the whole, 
at the election of the prosecutor* and ->!udl also sutler solitary im- 
prisonment for three mourns. |Jm Wool may be carried coastwise 
upftQ being duly entered, and security, being given, according to 
the directions ol the statute, to the officer of the port from whence 
the same shall he conveyed. And the owners of sheep, which 
arc shorn within live miles of the sea, and ten miles in Kent and 
Siwxvx, cannot remove the Wool, without giving notice to the officer 
of the nearest port, us directed by the statute. See further, this Diet, 
title Manufactures, 

By 31 Geo. 3, c. 56, a Committee and inspectors arc appointed for 
superintending Wool-combing, and the reeling of worsted varu in 

By 35 Geo. 3. c+ 124, Wool -co tube rs» their wives and children may 
freely exercise their trade, or any other they may know, in any town 
or place in the kingdom, without being free of any corporation? O'i ■ 
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and shall not be re move able from such places until they become 
actually chargeable. 

Much contest having arisen as to the policy , in the present times, 
of several acts heretofore made for the regulation of the woollen 
manufactures; these acts were by 43 Geo. 3, c. 136, (a temporary 
act continued by several subsequent acts) suspended, with a view to 
the framing of a new taw on the subject. 

WOOL-DKIVLRS, Such as buy Wool in the country of the 
shcep-uwners, and canty u on horseback to the clothiers, or to market 
towns > to sell again. Stat-, 2 & 3 M. c. 1 3. 

WOOLFIIRHEFGD; See WolfiJicad. 

"WOQL-KEY, Its ground, wharf, and key, in the parish of Mi- 
Saints, ftarkitig in jLondpt^ vested in trustees For his Majesty, his 
heirs and successors, &c Sidt, 8 Gto. 31, 

WOOLLEN MANUFACTURES, Combination of weavers, 
Wool-combers, &c. prohibited, statu. \2 G. I < c. 34; 29 G. 2. c. 33. 
extended to combers of Jersey Wool; frame -work -knitters and 5 lock- 
ing-makers, stat. 12 G. 1. r. 34. $ £; and to other manufacturers, 
stat* 22 G. 2. c, 27. § 2. See title Conspiracy. Kegutations for the 
payment of wages, stat. 30 G* 2. c. 12. Punishment of end -gatherer^ 
13 G\ 1. c. 23. § 8. Having in custody cloth stolen from the rack, or 
Wool left to dry, first offence treble value, third transportation, stat. 
15 St 2. c + 27. See further, for some later and more efficient acts, 
this Dictionary* title A/anuJacturrs, 

WOOL -ST APLE+ mentioned in stat. 51 H. 3. sfat. 5. is the city 
or town where Wool w r as sold. See Staple, 

WOOLW1NDERS, Those that wind up every fleece of Wool, 
intended to he packed and sold by weight, i»to a kind of bundle, after 
it is cleansed, as required by statute, to avoid deceits by thrusting 
iji lucks of refuse Wool, and thrnmbs, to gain weight: They must 
be sworn to perform this office truly, between the owner and the 
Wool-buyer or merchant. Persons winding and selling deceitful 
Wool, shall forfeit for every fleece fic/. And if wool-packers do not 
make £0 od and due packing, without putting any locks, pelt Wool, 
sand, earth, dirt, &c. in lleeces, action of trespass and deceit lies 
against them, l$c% Stats. 8 M 6. c* 22: 23 H, 8« c. 17. 

WORCESTERS, and Worsted cloths, Eire mentioned in many of 
our old statutes, as state, 17 & 2t 7 E. 4: 1 4 c? 15 Nett. 8. c. 3, &c. 

WORDS, which may be taken or interpreted by law in a general 
or common sense, ought not to receive a strained or unusual con- 
struction: Ambiguous Words are to be construed so as to make 
them stand with law and equity; a nrl not to be wrested to do wrong. 
A Latin Word in pleading, which signified divers things, was well 
used to express that thing intended to be expressed by it: Uncertain 
Words in a declaration, are made good and certain by a pica in bur, 
where notice is taken of the meaning of them; and Words which are 
in themselves uncertain, may be made certain by subsequent or fol- 
lowing Words, The different placing of the same Words may cause 
theni to have different sense and construction: A Word which is 
written short, or abbreviated, is not good without a dash to distinguish 
it: Senseless Words are void and idle ; though they shall not hurt 
where the sense is good without them. Nor shall Words in deeds 
that are needless, impeach a clause certain and perfect without such 
Words, 2 LiU. Abr. 7 1 1, 7 J 2, 713, 714: Hob, 513. 

The following general rules and maxims are stated by Bfac&stonc, 
as having been laid down by th» courts of justice, for the construe- 
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tion and exposition of the several species of common assurances or 
conveyances, whereby a title to lands and tenements may be trans- 
ferred and conveyed from one man to another. 2 Comm. c. 23. 

1 . That the construction be favourable, and as near the minds and 
apparent intents of the parties, as the rules of law will admit. For the 
maxims of law are, that verba inttntioni debent inservire; and benigne 
interpret amur chartaa propter simpticitatem laicorum. And therefore 
the construction must also be reasonable, and agreeable to common 
understanding. And. 60: 1 Butst. 175: Hob. 304. 

2. That quo tie* in verbis nulla est ambiguitas y ibi nulla expoutio con- 
tra verba Jienda eat; but that, where the intention is clear, too minute 
a stress be not laid on the strict and precise signification of Words; 
nam qui haret in litera t /utret in cortiec, 2 Saund, 157. Therefore, by 
a grant of a remainder a reversion may well pass, and e con\'rrso> 
Hob. 27. And another maxim of law is, that mala grammatiea -non 
vitiat chart am; neither false English nor bad Latin will destroy a deed. 
Which perhaps (says Btackntonr) a classical critic may think to be 
no unnecessary caution- Seo 10 Hep. 133: I Inst, 225; 2 Show. 334. 

3. That the construction be made upon the entire deed, and not 
merely upon disjointed parts of it. Aom rx antecedrntibua et conse- 
quent ibus Jit optima interprctatio. I Bidst. 101. And therefore that 
every part of it be (if possible) made to take effect; and no Word 
but what may operate in some shape or other. I P. Wms. 457* Nam 
verba dcbe.nt inteli'tgi cum efieftit t ut res magis valeat quam per eat, 
Ptowit, 156. 

■4. That the deed be taken most strongly against him that is the 
agent or contractor, and in favour of the other party; verba fortius 
accipiuntur co?itra proferentem. As if tenant in fee -simple grants to 
any one an estate for life; generally, it shall be construed an estate 
for the life of the grantee* I In&t. 42. For the principle of self-pre- 
servation will make men sufficiently careful, not to prejudice their 
own interest by the too extensive meaning of their Words; and here- 
by all manner of deceit in any grant is avoided; for men would al- 
ways affect ambiguous and intricate expressions} provided they were 
afterwards at liberty to put their own construction upon them. Hut 
here a distinction must be taken between an indenture and a deed- 
poll: for the Words of an indenture executed by both parties, are 
to be considered as the Words of them both; for though delivered 
as the Words of one party, yet they are not hts Words only, because 
the other party hath given his consent to every one of them. But in 
a deed-poll, executed only by the grantor they are the Words of the 
grantor only, and shall be taken most strongly against him. 1 Inst, 
1 34. And, in general, this rule, being a rule of some strictness and 
rigour, is the last to be resorted to; and is never to be relied upon, 
but where all other rules of exposition fail. Bar. Elem. c- 3* 

5- That, if the Words will bear two senses, one agreeable to, and 
another against, law; that sense be preferred, which is most agreeable 
thereto. As if tenant in tail lets a lease to have and to hold during life 
generally, it shall be construed to be a lease for his own life onlyj for 
that stands with the law; and not for the life of the lessee, which is 
beyond his power to grant. 1 Inst. 42, 

6. That in a deed, if there be two clauses so totally repugnant to 
each other, that they cannot stand together, the first shall be received, 
and the latter rejected; contrary to the general rule as to the en- 
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position of Wills: yet in both cases we should rather attempt to 
reconcile them. Hardr. 94: Cro. E/iz. 420: I Vtrn. 30. 

See further, titles Conveyance; Deeds; Statutes; Witt*} Sec. 

As to Words defamatory that are actionable, see title Jction; 
And criminal) making LibcU and High Treason, see titles Ubd^ 
Trcasnn. 

WORKHOUSES: See this Diet, titles Police; Poor; Trans/tor- 
fat ion, 

WORT, or WORTH* from Sax. IVcorth.] A curtilage, or 
country farm. Mat. Wesim. 370, 

WORTHIEST OF BLOOD, An expression of the lawyers, 
signifying the preference given in descents, to sons before daughters. 
Sec title Descent. 

WORTHINE OF LAND, A certain quantity of ground so called 
in the manor of Kingdand in the county of Hereford: And in some 
places the tenants are called worthies, Con&uctud. Mutter, de Heden- 
ham in Com. Bucks. 18 Ediv. 3. 

WRECK, Lat. Wreccum Maris, Fr. Wreck de Mer, sometimes 
writ IVrechc^ lVcrrc y Iff Stufi wer/ic^ quasi Scau/i, it>erp, i. c. Ejectus 
Maris.] Such goods, as, after a shipwreck, are cast upon the land by 
the sea, and left there, within some county: for they arc not Wrecks 
so long as they remain at sea, in the jurisdiction of the admiralty. 
2 In$£. 167. Where a ship perished) on the sea, and no man escapes 
alive out of it, this is called Wreck. And the goods in the ship being 
brought to land by the waves, belong to the king by his prerogative, 
or to the lord of the manor. 5 Rcfi. 106. By the Common Law all 
Wrecks belonged to the crown; and therefore they are not chargeable 
■with any customs, and for that goods coming into the kingdom by 
Wreck, are not imported by any body, but cast ashore by the wind nnd 
sea. But it was usual to seize Wrecks to the king's use, only when 
no owner could be found; and in that case the property being in no 
man, it of consequence belongs to the king, as lord of the narrow 
SCas, Iffc. Bract, lib. 2. C. 5. 

The profits arising from shipwrecks are classed by Black$tonc t 
among the articles of the king's antient ordinary revenue. These 
are declared to be the king's property by the prerogative statute, 17 
Ed. 2. &t. 1. 11. and were so, long before, at the Common Law. 

It is worthy observation, how greatly the law of Wrecks has 
been altered* and the rigour of it gradually softened in favour of the 
distressed proprietors. Wreck, by the antxent Common Law, was 
where any ship was lost at sea, and the goods or cargo were thrown 
upon the land; in which case these goods, so wrecked, were adjudged 
to belong to the King: for it was held, that, by the loss of the 
ship, all property was gone out of the original owner. Doct. iff Stud, 
D* 2< c. S\. But this was undoubtedly adding sorrow to sorrow, 
and was consonant neither to reason nor humanity. Wherefore it 
was first ordained by king Henry I r , that if any person escaped alive 
eut of the ship* it should be no Wreck; and afterwards king Hvttry 
II., by his charter, declared* that if on the coasts of either ling/and, 
Poictau, Oieron, or Gascony, any ship should be distressed, and 
either man or beast should escape or be found therein alive, the 
goods should remain to the owners, if they claimed them within three 
months; but otherwise should be esteemed a Wreck, and should belong 
to the kingj or other lord of the franchise. Tiiis was again confirmed 
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with improvements by king Richard L; who, in the second re&f of hi> 
reign, not only established these concessions, by ordaining that, the 
OWner, if he was shipwrecked and escaped, onmrs rex ma liheras ct 
r/titrtas fitrbtret, but also, that, if he perished, his children, or, in 
default of them, his brethren and sisiers, should retain the property; 
and, in default of brother or sister, then the goods should remain to 
the King. And the Lw, as J aid down by Brae ton in the reign of Henry 
III,, seems still to have improved in its equity. For then, if not only a 
dog (for instance) escaped, by which the owner might be discovered, 
but if lui y certain murk were set on the goody, by which they might 
be known again, it was held to be no Wreck. Bract, i. B\ til 3. And 
this is certainly most agreeable to reasnn; the rational claim of the 
King being only founded upon this, that the true owner cannot be 
ascertained. Afterwards* in the s/at. IVt-stm. I. 3 Ed, 1, c* 4. the time 
of limitation of claims, given by the charter of Henry IL, is extended 
to a year and a day, according to the usage of A'armandy: and it 
enacts, that if a man, a dog, or a cat, escape alive, the vessel shall 
not be adjudged a Wreck. These animals are only put for examples; 
for it is now held, that not only if any live thing escape, but if proof 
can be made of the property of any of the goods or Jading which 
come to shore, they shall not be forfeited as Wreck. The statute 
further ordains, that the sheriff of the county shall be bound 
to keep the goods a year and a day, that if any man can prove a 
property in them, either in his own right or by right of representa- 
tion, they shall be restored to him without delay; but, if no such pro- 
perty be proved within that time, they then shall be the King's. 2 
Inst, 168. If the goods are of a perishable nature, the sheriff may sell 
them, and the money shall be liable in their stead. Ptoivd. 165. This 
revenue of Wrecks is frequently granted out to lords of manors a& a 
royal franchise; hut if any one be thus entitled to Wrecks in his own 
land, and the King's goods are wrecked thereon, the king may claim 
them at any time, even alter the year and day. 2 Inst, 168. 

In order to constitute a legal Wreck, Lhe goods must come to land. 
If they continue at sea, the law distinguishes them by the barbarous 
and u 31 couth appellations of jef mm, jl attain, and ligan. Jetsam, is 
where goods arc cast into the sea, and there sink and remain under 
water; J-'totxam is, where they continue floating or swimming on the 
surface of the waves: Ligatt, or Lagan, is where they are sunk in the 
sea, but tied to a cork or bouy, in order to be found again. 5 306. 
These are also the Ring's, il 'no owner appears to claim them; but if 
any owner appears, he is entitled to recover the possession. For even 
if they be cast overboard, without any mark or buoy, hi order to 
lighten the ship, the owner is not by this act of necessity construed 
to have renounced his property: much less can things litfan be sup- 
posed to be abandoned, since the owner has done all in his power to 
assert and retain his properly. These three are therefore acconn Led 
so far a distinct thing from the former, that by the Ring's grant to a 
man of Wrecks, things jetnnm f J?otsam f &.v\d Irgan will not pass. 5 Rvft* 
IQ8. See tiiie Jetsam, &c. 

Wrecks, tri their legal acceptation, arc at present not very fre- 
quent: fur, if ;my ^oo'ls come to land, k lurch bun pens, since the 
improvement of bummeree, navigation, and correspondence, that the 
owner is not able to assert his property within tbe year and day 
Jiniitcd by law. And in order to preserve this property entire for 
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hirn, and if possible to prevent Wrecks at all, our laws have made 
many very humane regulations. By star* 27 Jtdiv, 3. r, 1 3. if any 
ship be lost on the shore, and the goods come to- land, (which cannot, 
says the statute, be called Wreck,) they shall be presently delivered 
to the merchants, paying only a reasonable reward to those that 
saved and preserved them, which is called Salvage. See title IfitUm 
rancclh 6, — Also by the common law, if any persons (other than the 
Sheriff) take any goods so cast on shore, which are not legal Wreck, 
the owners might have a commission to inquire and find them out, 
and compel them to make restitution. F. Jft &> 112. And by stat. 12 
.inn. st. 2« c. 18. confirmed by stat. 4 Geo. 1. c. 12. in order to assist 
the distressed, and prevent the scandalous illegal practices on some 
of our sea-coasts , it is enacted, that all head officers and others of 
towns near the sea shall, upon application made to them, summon as 
many hands as are necessary, and send them to the relief of any ship 
in distress) on forfeiture of 100^; and in case of assistance given, sal- 
vage shall be paid by the owners, to be assessed by three neighbour- 
ing justices All persons that secrete any goods shall forfeit their 
treble value: and if they wilfully do any act whereby the ship is lost 
or destroyed, by making holes in her, stealing her pumps or other- 
wise, they are guilty of felony, without benefit of clergy. Lastly, by 
stat. 26 Geo. 2, c 19, plundering any vessel either in distress, or 
wrecked, and whether any living creature be on board, or not, (for, 
whether Wreck or otherwise, it is clearly not the property of the 
populace,) or preventing the escape of any person that endeavours to 
save his life, or wounding him with intent to destroy him, or putting 
out false lights in order to bring any vessel into dan gets are all de- 
clared to be capital felonies ; in like manner as the destroying of 
trees, steeples or other stated sea-marks, is punished by star . 8 MHz* 
c. 13. with a forfeiture of 100/. or outlawry. Moreover, by the said 
statute of 26 Geo, % pilfering any goods cast ashore is declared to be 
petty larceny; and many other salutary regulations are made, for the 
more effectually preserving ships, of any nation, in distress. 1 Comm. e,8. 

The year and day, in the -atut. Wcsim. \ . shall be accounted from 
the seizure: and if the owner of the goods die within the year, his 
executors or administrators may make proof. 2 lust. 167: 5 Rtji. 106. 
If a man have a grant of Wreck, and goods are wrecked upon his 
lands, and another taketh thtm away before seizure, he may bring 
action of trespass, life. For, before they arc seized, there is no pro- 
perty gained to make it felon y. 1 Hawk. P. C. c. 33* $ 24, 

If goods wrecked are seized by persons having no authority, the 
owner may have his action against thtm; or if the wrong-doers are 
unknown, he may have a commission to inquire, tfc. 2 hint, 166. 
Goods lost by tempest, or piracy, isV. and not by Wreck, if they 
after wards come to land, shall be restored to the owner. Star. 27 Ed, 
3. if. 2. c. 13. Where a ship is ready to sink, and all the men therein, 
for the preservation of their lives quit the ship, and afterwards she 
perishes; if any of the men are saved and come to land, the goods 
are not lost. A ship on the sea was chased by an enemy; the men 
therein, for the security of their lives, forsook the ship, which was 
taken by the enemy, and spoiled of her goods and tackle, and then 
turned to sea; after this, by stress of weather she was cast on land, 
where it happened her men safely arrived; and it was resolved that 
this was no Wreck. 2 Inst . leT. Sec further, titles Aavv; Pilots, &r. 
Vol, VI. SM 
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WRECKFREE,ls to be exempt from the forfeiture of shipwrecked 
goods and vessels; which king Edw. L by charter granted to the barons 
of the cinque ports. Placit. temft. £d<ar< L 

WRIT. 

Bueve, from Sax, JVritan, i. e, Scribere.] In general is the king's 
precept, in writing under seal* issuing out of some conn, to the she- 
riff, or other person, and commanding soroetlung to be done touching 
a suit or action, or giving commission to have it done. Terms de Ley: 
V Inst. 73* Also a Writ is said to be a formal letter of the king's, in 
parchment, sealed with a seal, directed to some judge, officer, or 
minister, Gfa at the suit or plaint of a subject, requiring to have a 
thing done, for the cause bricjiy expressed, which is to be discussed 
in the proper court, according to law. Old Acf, Br. 4: Shefu Abr. 245. 
Of Writs there are divers kinds; in many respects, some 'Writs are 
grounded on rights of action, and some in nature of commissions; 
gome mandatory and extrajudicial, and others remedial; some are 
patent or open; somec/w or sealed up; some ^Vrits issue at the suit 
of parties; some are of office; some ordinary; and others of ftrrvilegr; 
some Writs are directed to the sheriffs, and in special cases to the 
party, &c. 1 Inst. 289: 2 Inst. 39: 7 Htrp. 20. 

The Writs in civil actions are either original or judicial: Original 
Writs are issued out in the court of chancery, for the summoning a 
defendant to appear, and are granted before the sojt is begun, to 
begin the same; and judicial Writs issue out of the court where the 
original is returned, after the suit is begun: The originals bear date 
in the name of the King; but judicial Writs bear teste in the name of 
the chief justice. See titles Original Process; Latitat; Caftiasj Sec,— 
A Writ without a teste is not good, for the time may be material when 
it was taken out, and it is proved by the teste; and if it be out of the 
common law courts, it must bear date some day in term (not being 
Stinday); but in chancery, Writs may be issued in vacation as well a^ 
term-time, as that court is always open. F. J\\ B. 51, 147: 2 Inst* 40: 
Lutv). 337: See atat. 13 Car. 2. c. 2. 

Wilts in actions are likewise real; concerning the possession of 
lands, called w rits of entry, or of right, touching the property, &^ 
personal-} relating to goods, chattels, and personal injuries; and mixed, 
for the recovery of the thing, and damages, 2 Imt. 39. Writs may be 
fiossesKoryy of a man's own possession; or artcestrel> of the seisin and 
possession of his ancestor; There are also certain Writs of prevention 
or anticipation; and of restitution, tfc, But the most common Writs 
in daily use, arc in debt, detinue, trespass, action upon the case, ac- 
compt, and covenant, fife* which with others must be rightly directed* 
or they will be naught, ft A". B.: Style 42, 237. In all Writs care is 
to be taken, that they be laid and formed according to the cause or 
ground of them, and so pursued in the process thereof: Though the 
Writ in some cases may be general, and the count or declaration 
special* Mob, IS- 84. 251. 

WhiT of Assistance, A writ issuing out of the exchequer to 
authorize any person to Lake a constable, or other public officer, to 
seize goods or merchandize prohibited and uncustomed, l?c. There 
is also a wilt of this name issued out of the chancery to give posses- 
ion of land. Stat. 14 Car. 2. c. I. 
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Wan 1 of Certiorari, See Certiorari, 

Wiut of Dzuyery, In what cases gvaiitable, Stat. 13 b* H Car. 
c , 1 ] . § 30. 

Writ of Entry, See title Entry. 
Writ of Error, See title Error. 

Writ of Inquiry of Damages, A judicial Writ that issues out 
to the sheriff upon a judgment by default* in action, of the case, 
covenant, trespass, trover, &c. commanding him to summon a jmy 
to inquire what damages the plaintiff hath sustained occasionc fir<?~ 
mi.ixorum. See title Judgment L: Ttdd SI 4. 

The Writ of inquiry should be returnable on a. general return, or 
day certain, according to the nature of the proceedings; if by original, 
on a general return; if by bill, on a day certain. But where, in an 
action by bill, against an attorney, the Writ of inquiry was returnable 
on a general return, it was ho I den not to be error: but only a mis- 
continuance, and cured by the statutes of Jeofails, 2 Sira* 947: Sfrjf. 
Rep. 245. 

A Writ of inquiry of damages is a mere inquest of office, to inform 
the conscience of the court; who, if they please, may themselves assess 
the damages. And it is accordingly the practice, in actions upon pro- 
missory notes and bills of exchange, instead of executing a Writ of 
inquiry, to apply to the court for a rule to shew cause, why it should 
not be referred to the master to see what is due for principal and 
interest, and why final judgment should not be signed for that sum, 
without executing a Writ of inquiry; which rule is made absolute, 
on an affidavit of service, unless good cause be shewn to the contrary. 
Tidd's Pract. K, B. — .This practice* however, is confined to action - 
upon promissory notes and bills of exchange, where the quantum of 
damages depends on figures, which may be us well ascertained by th 
master as before a jury; and therefore where the defendant hud suf- 
fered judgment by default, in an action of aBwinft&it, on a foreign 
judgment, the court refused to make the rule absolute, fur a refer- 
ence to the master; saying, this was an attempt to carry the rule 
further than had yet been done, and as there was no instance of the 
kind, they would not make a precedent for it. 4 Term Reft, 493. The 
court has also refused to make the rule absolute, in an action upon a 
bill of exchange, for foreign money; the value of which is uncertain, 
and can only be ascertained by a jury. 5 Term Reft. 87. Sec Cro. 
Eliz. 536: Cro.Jac. 617. 

Where the jury, upon the trial of an issue, omit to assess the 
damages, the omission may, in some cases, be supplied by a Writ of 
inquiry, As to which it seems, that where the matter, omitted to be 
inquired by the principal jury, is such as goes to the very point of 
the issue, and upon which, if it lie found by the jury, an attaint will 
lie against them, by the party, if they have given a false verdict; 
there, such matter cannot be supplied by a W rit of inquiry, because 
thereby the plaintiff may lose his action of attaint, which will not lie 
upon an inquest of office, Tidd'a Trad. 

Thus where, in detinue, the jury omitted to assess the value of the 
goods, the court refused to supply the oni^sion by a Writ of inquiry. 
And so where the jury who try the issue in RefUevin% (see that title,) 
omit to inquire of the rent in arrear, and value of the cattle pursuant 
to the statute 17 C. 2. c. 7. no Writ of inquiry can be afterwards 
awarded, to supply the omission; for, by the words of the statute, 
these matters are to be inquired of by the same jury who try the 
issue, Tidd's Prttct, and the authorities there cited. 
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But where the matter, omitted to be inquired by the principal jury, 
doth not go to the point in issue, or necessary consequence thereof, 
but J* merely collateral* as the four usual inquiries on a qitare im- 
prdit; there, such matter may he supplied by a Writ of inquiry? 
without any damage to the parly; because, if the same had been in- 
quired of by the principal jury, it would have been, as to those par- 
ticulars* no more than an inquest of office, upon which an attaint will 
not lie. Carth. 362 > 

Thus, where the parties being at issue in a&sumfmt, a demurrer 
was joined upon the evidence, and the jury discharged, without as- 
sessing the damages; and afterwards judgment was given for the 
plaintiff, and a Writ of inquiry of damages awarded; the court held, 
that though the same jury might have assessed the damages condi- 
tionally, yet it may be as well done by a Writ of inquiry of damages, 
when the demurrer is determined; and the most usual course is, when 
there is a demurrer upon evidence, to discharge the jury, without 
further inquiry. Cro. Car. 143* 

So, in trespass or replevin, against oversee rs of the poor, acting 
virtute z>fficiii if the plaintiff* be nonsuit, or have a verdict against him, 
and the jury at e discharged, without inquiring of the treble damages, 
pursuant to the stat. 43 Eliz. c. 2. § \&. the defect may be supplied 
by a Writ of inquiry; because such inquiry is no more than an 
inquest of office. In such case, as a ground for awarding a Writ of 
inquiry, it is necessary to enter a suggestion upon the roll, that the 
defendants were overseers of the poor; and that the action was 
brought against them, for something done by virtue of their office 
TithFx Praet, 

The Writ of inquiry may be executed, on due notice, before the 
she riff or his deputy; or, by leave of the court, under special circum- 
stances, before the chief justice, or a judge of assize, as an assistant 
to the sheriff. And where the Writ of inquiry is executed before the 
cbief justice, or a judge of assize, it is usual to move the court, for 
the sheriff to return a good jury. But unless some matter of law is 
likely to arise in the course of the inquiry, the court will not give 
leave to have it executed before a judge, merely on account of the 
importance of the facts. TitkVs Pruct. 

The notice of inquiry should be in writing; and if the defendant 
have appeared, and his attorney be knotvn, it should be delivered to 
such attorney: But if the defendant have not appeared, or his atlomey 
bt: unknown, the notice should be delivered to the defendant himself, 
or left at his last place of abode. If the venue be laid in London or 
Middlesex^ and the defendant live within forty computed miles from 
Londjm, there must be eight days* notice of inquiry, exclusive of the 
day it is given; which notice is also sufficient in countty causes: 
for the Hint. 14 Geo. 2. c. 17. § 4. which requires ten days' notice of 
trial at the assizes, docs not extend to notices of inquiry. But where 
the venue is laid in London or Middlesex^ and the defendant lives 
above forty computed miles from Lotidon, there must be fourteen 
days* notice of inquiry. And Sunday is to be accounted a day in these 
notices, unless it be the day on which the notice is given. Short 
notice of inquiry is the same as short notice of trial: and where a 
term's notice of trial is required, there must, at the same distance of 
time, be the like nodes of inquiry. Tidd'n Pract. See title Trial. 

Where the inquiry is to be executed hefore the chief justice, or a 
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j-udge of assize, the notice should be given for the sittings, or assizes, 
generally: but otherwise the notice should express the particular 
time and place of executing it. A Writ of inquiry may be executed, 
in point of time, on the day it is returnable, but not on a Sunday ; and 
where the notice was tu extcute it by ten o'clock, the court set it 
aside for uncertainty. The usual way is to give notice that the inquiry 
will be executed, between two certain hours; as betiveen ten and 
twelve o'clock in the forenoon, or between four and six in the after- 
noon, of a particular day, on or before the return of the Writ. On a 
notice of inquiry so given, the party is not tied down to the precise 
time fixed by the notice; for the sheriff may have prior business, 
which may last beyond it. Widt^A Pract, 

With regard to the place of executing an inquiry, it must be exe- 
cuted within the county where the action is laid, and the notice should 
be given accordingly. Notice of inquiry may be continued or counter* 
manded, in like manner as notice of triah Tidd y a Pratt* 

In London or A/iddfenejo, the Writ must be left at the sheriff's 
ofFice the day before the time appointed for its execution. And if 
either party propose to attend by , counsel, be should give notice 
thereof to his adversary, or he will not be allowed for it in costs. 
The execution of the Writ may be adjourned by the sheriff, after it 
is entered upon. And if the plain tiff do not proceed to execute the 
inquiry according to notice, or countermand in time, the defendant, 
on an affidavit of attendance and necessary expenccs, shall have his 
costs, to be taxed by the master* Tidd , s Pract, 

Letting judgment go by default is an admission of the cause of ac- 
tion: and therefore, where the action is founded on a contract, the 
defendant cannot give in evidence on a Writ of inquiry, that it was 
fraudulent. So, in an action on a promissory note or bill of cxrhange, 
the note or bill need not be proved, though it must be produced be- 
fore the jury, in order to see whether any money appears to have 
been paid upon it. And w here an action was brought on a policy of 
assurance, on a foreign ship, wherein there was a stipulation, that the 
policy should be deemed sufficient proof of interest; the plaintiff* on 
ti*e Writ of inquiry, was only bound to prove the defendant's sub- 
scription to the policy, without giving any evidence of interest. 
Tidd's Pract. 

On the return of the inquiry', the plaintiff should give a rule for 
judgment, with the clerk of the rules, which expires in four days 
And, in the meantime, the defendant may move to set aside the in 
quisition, for want of due notice; or on account of an objection to the 
jury, or mode of returning them, as that some of the jury weir 
debtors, taken out of prison for the purpose of attending, or that they 
were returned by the plamtiFPs attorney; or for excessive damages. 

The plaintiff, in like manner, may move to set aside the inquisi- 
tion, when it is obvious the damages arc too small; except in vindic- 
tive, hard, or trifling actions, On the expiration of the rule for judg- 
ment, the shcrilf, being called upon for his return, will deliver it, 
with the inquisition, to the plaintiff's attorney; who gets the inquisi- 
tion stamped, and taxes his costs thereon with the master. Tidd'a 
Pract, 

The want of a Writ of inquiry is aided by the statute of jeofails. 
And where a Writ of inquiry had been many years executed, and 
r osts taxed upon it, but no final judgment entered tip; there bdnip; 
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occasion to prove the debt in chancery, and the Writ of inquiry being 
lost, a rule was made for a new Writ of inquiry and inquisition* ac- 
cording ro this sheriff's notes, and that the Piaster should hi dorse the 
costs, which by the commitment-book appeared to have been taxed. 
Tidd'x l x vact, and the authorities there cited. 

Whit or Rebellion, A Writ out of chancery, or exchequer, 
against a person in contempt, for not appearing in those courts* c"r. 
See title Commission of ftebcition* 

WRIT of RIGHT. 

Breve de Recto. J The great and final remedy for him that is 
injured by Ouster, or privation of his freehold, See Hecio; Rights 

Jjy the several possessory remedies given by our taw, (see titles 
Entry, Assize,) the Right of possession may be restored to him that 
is unjustly deprived thereof. But the Right of Possession (though it 
carries with it a strong presumption) is not always conclusive evidence 
of the Right of property, which may still subsist in another man: For 
as one man may have the possession, and another the right of posses-, 
sion, which is recovered by Possettftory Actions; so one man may have 
the right of possession, and thus not be liable to eviction by any pos- 
sessory action, and another may have the right of property, which can- 
not be otherwise asserted than by the great and final remedy of a 
Writ of Right, or such correspondent Writs as are in the nature of a 
Writ of Right. 3 Comm. c. 10. See Title. 

This happens principally in four caes: 1. Upon discontinuance bf 
the alienation of tenant in tail, whereby he, who had the right of pos- 
session, hath transferred it to the alienee; and therefore his issue, or 
those in remainder or reversion, shall not be allowed to recover by 
virtue of that possession, w hich the tenant hath so voluntarily trans- 
ferred. 2, 3. In case of judgment given against cither party, whether 
by his own default, or upon trial of the merits, in any possessory ac- 
tion: for such judgment, if obtained by him who hath not the true 
ownership, is held to be a species of deforcement; which however 
hinds the right of possession, and suffers it not to be ever again 
disputed, unless the right of property is also proved. 4. In case the 
demandant, who claims the right, is barred from these possessory 
actions by length of time and the statute of limitations. See title 
Limitation of Mtions. In these four cases the law applies the remedial 
instrument of cither the Writ of Right itself or such other Writs as 
are said to be of the same nature. 

1. And first, upon an alienation by tenant in tail, whereby the estate- 
tail is discontinued, and the remainder or reversion is, by failure of 
the particular estate, displaced, and turned into a mere right, the 
remedy is by action of Formrdon^ {sreundum forma m dom\) which is 
in the nature of a Writ of Right* and U the highest action that tenant 
in t^it can have. See this Dictionary, title Formcdon. 

2. In the second case; if the owners of a particular estate, as for 
life, in dower, by the curtesy, or in fee-tail, arc barred of the right of 
possession by a recovery had against them, through their default or 
non-appearance in a possessory action, they were absolutely without 
any remedy at the common law, as a Writ of Right does not lie for 
any but such as claim to be tenants of the fee-simple. Therefore the 
$tat. Westm, 2. 13 Edn?. 1. c. 4. gives a new Writ for such persons, 
^fter their lands have been so recovered against them by default, 
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called a Quod ti dcforceat; which, though not strictly a Writ of Right, 
so far partakes of the nature of one, as that it will restore the right 
to him who has been thus unwarily deforced by his own default. 
Fi JV t 3. 135. — But in case the recovery were not had by his own 
default, but upon defence in the inferior possessory action, this sdll 
remaius finaJ with regard to these particular estates, as at the com- 
mon law; And hence it is, that a common recovery (on a Writ of 
entry in the float) had, not by default of the tenant himself, but (after 
his defence made and voucher of a third person to warranty) by de- 
fault of such vouchee, is now the usual bar to cut off an estate-tail. 
See this Dictionary, title Recovery. 

3) 4. Thirdly, in case the right of possession be barred by a re- 
covery upon the merits in a possessory action* or lastly, by the statute 
of limitations, a Claimant in fee-simple may have a mere Writ of 
Right; which is in its nature the highest Writ in the law, and lieth 
only of an estate in fee-simple, and not for him who hath a less estate. 
F. JV. B. 1 . This Writ lies concurrently with all other real action s, 
in which an estate of fee-simple may be recovered; and it also lies 
after them, being as it were an appeal to the mere right, when judg- 
ment hath been had as to the possession in an inferior possessory 
action. F* Jf* B, 155. But though a Writ of Right may be brought, 
where the demandant is entitled to the possession, yet it rarely is 
advisable to be brought in such cases; as a more expeditious and easy 
remedy is hadj without meddling with the property, by proving the 
demandants own, or his ancestor's possession, and their illegal ouster, 
is one of the possessory actions. But, in case the right of possession 
be lost by length of time, or by judgment against the true owner in 
one of these inferior suits, there is no other choice; this is then the 
only remedy that can be had; and it is of so forcible a nature, that it 
overcomes all obstacles, and clears all objections, that may have 
arisen to cloud and obscure the title- And, after issue once joined in 
a Writ of Right, the judgment is absolutely final; so that a recover)' 
had in this action may be pleaded in bar of any other claim or de- 
mand, F. pAC B. 6. I Inst. Ii8. 

The pure, proper, or mere Writ of Right, lies only, we have seen, 
to recover lands in fee-simple, unjustly withheld from the true pro- 
prietor. But there are also some other Writs which are said to be in 
the nature of a Writ of Bight, because their process and proceed- 
ings do mostly (though not entirely) agree with the Writ of Right; 
but in some of them the fee-simple is not demanded; and in others 
not land, but some incorporeal hereditament. Nor is the mere Writ 
of Right alone, or always, applicable to every case of a claim of lands 
in fee simple: for if the lord's tenant in fee-simple dies without heir, 
whereby an escheat accrues, the lord shall have a Writ of escheat, 
which is in the nature of a Writ of Right, Booth 13s: F. A". B> 9. 
And if one of two or more coparceners deforces the other, by usurp- 
ing the sole possession, the party aggrieved shall have a Writ of 
Right, dc raticnabili part?: which may be grounded on the seisin of 
the ancestor at any time during his life; whereas, in a nu/ter obiit, 
(which is a possessory remedy,) he must be seised at the time of his 
death. F. .V. B. 9, 

The general Writ of Right ought to be first brought in the courts 
baron of the lord of whom the lands are holden; and then it is open, or 
patent: But if he holds no court, or hath waited his Right, remidt 
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Curiam xunn:, it may be brought in the King's courts by Writ 
of Precipe originally j and then it U a Writ of Right Close, being 
directed to the sheriff and not to the lord. F, A" B. 2.x Finch L. 
313: Booth 9jj Also, when ouc of the King's immediate tenants 
in ca/rite is deforced* his Writ of Ri^ht is called a Writ of I'rx- 
ci/ie in ca/d/r; (the improper use of which, as weJl as of the former 
Pr&cifie i/uia Dtimiltv* rendait Curiam^ so as to oust the lord of 
hb jurisdiction, is restrained by Magna Carta, c. 24.) and, being 
directed to the sheriff and originally returnable in the King's court, 
is also a Writ of Right Close. P. A*. B. 5. There is likewise a little 
Writ of Right Close, secundum comuetudinem nxanerii^ which lies for 
the Kin^s tenants in anticnt demesne, and others of a similar nature, 
to try the Right of their lands and tenements in the court of the lord 
exclusively. But the Writ of Right Patent itself may also at any 
time be removed into the county court by writ of TV*, and from 
thence into the King's courts by Writ of Pone or Rccordaria facial 
at the suggestion of either party that there is a delay or defect of jus- 
tice. 3 Comm. c. 10- 

In the progress of this action, the demandant must allege some 
seisin of the lands and tenements in himself, or else in some person 
under whom he claims, and then derive the Right from the person 
so seised to himself; to which the tenant may answer by denying the 
demandant's Right, and averring that he has more Right to hold 
the lands than the demandant has to demand them: and, this Right 
of the tenant being shewn, it then puts the demandant upon the proof 
of his title: in which, if he fails, or if the tenant hath shewn a better, 
the demandant and his heirs are perpetually barred of their claim; 
but if he can make it appear that his Right is superior to the tenant's, 
he shall recover the land against the tenant and his heirs for ever. 
But even this Writ of Right, however superior to any other, cannot 
he sued out at any distance of time. For by the anlient law no seisin 
could be alleged by the demandant, but from the time of Hen. [. — 
Uy the statute of Mcrton 20 Hen, o + e. 8, from the time of Hen, II, ; 
by the statute of IVestm. 1. 3 Edw. 1. c. 39. from the time of Hie. I.; 
and now, by statute 32 Hen, 8. c. 2. seisin in a Writ of Right shall he 
within 60 years, So that the possession of lands in fee-simple unin- 
terruptedly for threescore years, is at present a sufficient tiUe against 
all the world; and cannot be impeached by any dormant claim what- 
soever, 3 Comm. c% 10. See titles Limitations of Actions II. i.j Posses- 
sion; Title, 

Writ of Right of Auvowso-v, See this Diet, titles Advow&on 
III.; Quarc Im/udit, 

Writ of Right of Do web, See title Vomer. 

WftiTOF Right of Ward, See title Guardian. 

Writ of Rigih h r Disc a i m er, Sc c t i t les Cessavit ; Disclaimer . 

WRITER OF TALLIES, Scri/ttor Taltiurum.] An officer in the 
Exchequer) being clerk to the auditor of the receipt, who wrote upon 
the ValUex the whole letters of the Tetter's bills. Coioeil, See title 
Exchequer, 

Whiter to the Signet; See Signet* 

WRITING, Scrifitu&J] A simple writing or declaration, not in the 
manner of a deed, made to a certain person, &c. shall be good in law. 
Hob. 312. See title Agreement, 

WRONG, Injuria.'] Any damage or injury, contrary to right. Co. 

Lit. See Tort, 
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WRONGLANDS, Seem to be ill-grown trees that will never 
Ijrove timber; such as wrimg the ground they grow in. Kitch, 159. 

WRONGOUS IMPRISONMENT, The Scotch term for False 
imprisonment: Sec the act 1701, c 6; unci this Diet, titles Imprint 
went; Haft cum Corfius. 

WUDKHKTH, lVom the Sax, Whflkt* i. $yha.] A felling of 
Avood. Leg, Hen. L r. 37. 

WYDjR AUGHT, A water-passage, gutter, or watering-place j 
often mentioned in old leases of houses, in the covenants for re- 
pairs, l?c. 

WYKjSj WYKA. Et totam Wykam cum /tominibus, &C. Men. 

Ang. IL See Wit and Wica* 

WYTE, Pmtu, Mulcta Saxones duo niulcrarum genera atatucrc^ 

£. e. Weram Wytam. See Witt* 



X. 

XER 

Xantus, Is used for Sanctus, See Sficlm. 

XENIA, Dieuntvr Tnunv&cula, r/ua a firovina'alibus rectoribus ftro- 
•vincuxrum efferebantur: Vojc est in firivifegiontm c/tartig non insueta; 
ttbi quietus esse a Xeniis hnmunes notat ab /lujttsJnodi nutneribus atiis- 
que donhy regi vet regime fir&standis, quando ipsi fierftrsdia firivllegia- 
tcrum tran&ierint . Chart Dom. S em pi in gh am Concerto ut. omnia mo~ 
na&teria 12 eccte&ia regni met d jiubticis vfctigalibus, ofieribus cneri- 
bus abaol-uantur. — JVcc munitscula firxbeant regi vel fir/nei/iibus y nisi 
-voluntaria. Spclm* Gloss. Nulla autem }ter&ona t /larva vel magna, ab 
hominibus £3" terra Radingenris ntonasterii eocigat non equitationem 
sive expeditionem^ non atimtnagiaj non •vectigalia^ no?i iiavigza t non 
ofivrQ^ non iriduta, non Zcnia, &c. Mem. Scacc. Anno 20 Jidw. 3. 

XENODOCHIUM, is interpreted an Inn, allowed by public li- 
cence for the entertainment of strangers and other guests: Also an 
hospital. Voeab. tttriugque Juris. 

XEROPHAGIA, A kind of Christian fast: the eating of dry meat, 
JML Diet. 
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Y. 

YEAR, 

Ya and NAY! — Quod homines tic Rippon tint crcdendi ficr situifi 
Ya, & prr mum Nay in omnibus querefis, Sec* Charta Athehtan. Reg- 
Mon t AngL L 173. 

YARD, A measure, three feet in length; by which cloth, linen* 
Ifc. are measured: It was said to be ordained by King Henry from 
the length of Ins own arm, Baker 1 ? Chrvn, See title Measures. 

YARDLAND, Virgata Terr*.] A quantity of land, dine rent ac- 
cording to the place or country; as at Wimble ton in Su rrey, it is but 
fifteen acres, in other counties it is twenty, in some twenty-four, and 
mothers thirty and forty acres. Bract, lib, 2. c. 10. 

YARN, No person shall buy Yarn or wool, but he that makes cloth 
of it: And none may transport. Yarn beyond the sea, atat. 33 //, 8, c. 
16, See title Jl'ooL 

YAUGH, A Yatcht, or little bark, also a fly-boat, pinnace, &c. In 
Latin called Cefax a cehritudinr^ from its swiftness. Lit. Diet. 

YEONOMOUS, Oeco7iomu&; an advocate, patron, or defender. 
ViU Abbat. S. Abbani. 

YEAR, Ahttiusf] The time wherein the sun goes round his com- 
pass through the twelve signs, viz. three hundred and sixty-five days 
and about six hours. A Year is twelve months, as divided by Julius 
Casar; The church has always begun the year on the first day of Jan- 
uary^ called JVeiv- Year's day; but the civil account formerly, not till 
March the 25th, It appears by amient grants and charters, that our 
ancestors began the year at Christmas^ which was observed here till 
the time of Wittiam I. commonly called the Conqueror; but afterwards 
for some time the Year of our Lord was seldom mentioned in grants, 
only the Year of the reign of the King. Mon, Aug-. L 62. 

There being a difference in the computation of time in these king- 
doms, and on some parts of the continent of eleven days; and frequent 
uncertainties having arisen from the different times of commencing 
the Year above-mentioned, (which introduced the mode of dating 
174f i for days between the first January and twenty-fifth of March,) 
all these inconveniences were remedied by stat. 24 Geo* 2. c. 23. 
which enacts, That the first day of January next following the last 
day of December 1751, sh £ ;]l be the first day of the year 1752. And 
that the lirst day of January nest after the first day of January 1752, 
shall be the first day of the Year 1753. And so on, the first day of 
January in every Year, shall be the first day of the Year. And that 
after the first day oi January 1752, the several days of each month 
shall ;;o on in the same order; and the feast of Kaster^ and other move- 
able feasts thereon depending, shall be ascertained according to the 
same method they then were, until the second day of September 1752; 
and that the natural day next following the said second day q{ Sep- 
tember, shall be reckoned the fourteenth day of September^ omitting, 
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*br that time only, the eleven intermediate clays. And that the several 
natural days which shall succeed the said fourteenth day of Se/tt ember, 
shall be reckoned in numerical order according to the ordci and suc- 
cession of days now used in the present calendar. All writings, hsfc. 
after the first of January 1752, to he dated according tP the new style. 
Alter 2d Sc/itvmber 1752, Hilary und Michaelmas terms, and all courts 
to be held on the same nominal days and times they then Ave re. The 
several years 1800, 1900, 2100, 2200, 230O,and any other hundredth 
Year, (except every four hundredth Year, of which the Year 2000 
shall be the first,) shall not be deemed Bissextile or Leap Year, but 
common years to consist only of 36 5 days. The Years 2000, 2400, 
2800, and every other four hundredth Year, from the Year 2000 inclu- 
sive, and all other Years, which arc now esteemed Bissextile or Eea/t 
Fear*, shall for the future be esteemed Bissextile or Leap Years, con- 
sisting of 366 days, 

A calendar, and certain tables and rules for the fixing the true time 
of the celebration of the feast of Easter, and the Ending of the times 
of the full moons on which the same depends, are annexed to this act, 
which are to be prefixed to all future editions of the common prayer 
book. Courts of session and exchequer in Scotland, and markets, 
fairs, and marts to be held upon the same natural days they should 
have been holden on, if this act had not been made. The natural days 
and times for the opening and inclosing of commons of pasture, not 
altered by this act. The natural days and times of payment of rents, 
annuities, sums of money or interest, or of the delivery of goods, 
commencement or expiration of leases, Ifc. or of attaining the age of 
twenty -one years, tff't. not altered by this act. See 25 Geo* 2. c* 30; 
26 Geo, 2. cc. 9. S4. 

The mode of computation, introduced into England by the above 
act, is called the Aleut Style* to distinguish it from the former, called 
the Old Style* which still continues to prevail in many places; and the 
Ne>& Style had been used by other nations, long previous to its adop- 
tion by the English, 

The Old StyI-e now prevails in Muscovy , Denmark , Hoi stein* 
Hamburg* Utrecht* Guelder s, East Frit stand, Geneva, and in all the 
protestant princi pal i ties in Germany, and the cantons of Switzerland: 
In this Style the date Is now twelve days earlier than the new* style, 
owing to the circumstance of the new style having omitted the inter- 
calary day in the month of February in the year I S00. 

New Style, is used in all the dominions subject to Great Britain; 
in America* in Amsterdam* Hotter dam* Leyden, Haerlem* Middle burg, 
Ghenty Brussels* Brabant, and in al! the Net Iter lands, except the places 
before -mentioned: — Also in France, Sfiain, Portugal* Italy* Hungary, 
Poland, and in all the popish Principalities of Germany, and cantons 
of Switzerland. 

Yea ft am) Dav, *dnnus cs* Dies,} A time that determines a riglit, 
or works a prescription in many cases by law; as in case of an e stray, 
if the owner challenge it not within that time, it belongs to the lord; 
so of a wreck, t?e, See title Estray, A Year and a Day is given to 
prosecute appeals, and for actions in a writ of right, c^c. after entry 
or claim, to avoid a fine ► A person wounded must die within a Year ant! 
Day, in order to make the offender guilty of murder, tfc. 3 Inst. 53: 
6 Rep. 107. See titles Jpficat of Death; Claim ; Entry; Fine; ffonii- 
tide; IVreek; and other titles. 
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Year, Day, and Waste, Jnnus, Dies, Mf Vastutn.} A paK of tlu 
King's prerogative, whereby he hath the profits of tench and tene- 
ments for a Year and a Day of those that are attainted of petit treason 
or felony, whosoever is lord of the manor whereto the lands or tene- 
ments do belong; and [or] the King may cause Waste to be made on 
the tenements, by destroying the houses, ploughing up the meadows 
and pastures, rooting up the woods, &ci except the lord of the fee 
agree with him for the redemption of such Waste; afterwards restor- 
ing it to the lord of the fee. Staundf. Prtrog* 44. See further titles 
Auahidcr; Jischcat; Forfeiture II. I.J 'Jertitrcs. 

"We will not hold the lands of them that be convict of felony but 
one Year and one Day, and then those lands shall be delivered to the 
lords of the fee." Mag, £arta,f Ihn. 3. c. 22. 

This appears by Gianvitl to be due to the King by his antient pre- 
rogative. 2 In.^t, 36, cites (1 (anvil t 7. ca/i. \7<jbl> 59. 

This chapter of Magna Carta doth express that which doth belong 
to the King, viz. the Year and the Day, and omits the Waste, as not 
belonging to him; and this is explained by our antient books with an 
uniform consent. 2 Inst. 36, cites Bructo/i^ fid. 3*fo£. 129, & \37 f and 
Jiritton, r. s.fol. Uj and Fleia, I. c. 28; and Mirror* e. 5. § 2. The 
Mirror, speaking of this chapter saith, Lc point dcx tcrres auxftloms 
tener fur -un an, est de su&ie^ car per la ou le roy ?ie dtdat aver que k 
gast de droit, on Pan in novpit de jinv pur ttalvfr iv Jivf de CeHtripment 
ftreignont le$ ministers le toy ambideuje. Upon all which it appears, 
that the King originally was to have no benefit in this case upon the 
attainder of felony, where the free land was holden of a subject, but 
only in detestation of .the crime; ut furna ad pattcos met u ft ad omnex 
fierveniat; to prostrate the houses, to exiirpatc the gardens, to eradi- 
cate his wood, and to plough up the meadows of the felon: For saving 
whereof, and fir* oopp publico^ the lords, of whom the lauds were 
holden, were contented to yield the lands to the King for a Year and 
a Day; and therefore not only the Waste was justly omitted out of 
this chapter of Mapia Car/a, but thereby it is enacted, that after the 
Year and Day the land shall be rendered to the lord of the fee, filter 
which no waste can be done. 2 InH. 37. Serjeant Hawkins says, it 
seems agreed* that by the common law, upon an attainder of felony, 
the King had a right utierly to waste the lands holden of any but him- 
self, whereof the person attainted was seiscdof an estate oi inheritance, 
cither in his own or in his wife's right. And it is said by sonic, thai the 
King hath both this right, and also a rijjht to hold sticli lands for a 
Year and a Day. But it is holden by others, that the right to hold over 
the lands for a Year and a Day was given to the King in (ktt of the 
Watte, and it seems implied in Magza Carta, cup. 22. which saying, 
that the King shall not hold over the lands of those convicted of felo- 
ny but for one Year and a Day, and making no mention of the waste, 
it seems plainly to intimate, that at '.he time of the making that statute, 
the King was thought to have no other right butonlv to the Year and 
Day. 2 Hawk. P. C, r. 49 t §8. See ForfeUun II. C 

And where the treatise of Prxrfj^atixa Reg?*, made in 1 7 Rthv, 2 3 
says, £ postfjuam Domhiun Rex halnurit auttum^ diem, et vandati, 
tunc reddatur tent?tuntum illud c&fiifaH domino f<odi iUius, nisi ftriug 
Jaciat sincm pro amw, dir, St vat to; this is so to be expounded, that 
forasmuch as it appears in the said old books, that the officers and 
ministers did demand both for the waste ami for Year and Day, thai 
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eajlie in lieu thereof, therefore this treatise named both, not that both 
Here due, by t that a reasonable fine might be paid for all that which 
the King might lawfully claim- But if this act of 17 Ed, 2. be against 
this branch of Magnsi Carta, then it is repealed by the act of 42 Ed. 
~< e, \, 2 Inst. 37 i 2 Hawk. P. C. eafi. 49. § S, 

Hereby (says Coke) it appears how necessary the reading anticm 
authors is for understanding of anticnt statutes* And out of these old 
books you may observe) that when any thing is given to the King in 
lieu or satisfaction of any antient right of his crown, when once he is 
m possession of the new re com pence, and the same in charge, his 
officers and ministers will, many times, demand the old also, which 
may turn to great prejudice, if it be not duly and discreetly prevented, 
2 Inst. 37. 

If there be lord, mesne* and tenant, and the mesne is attainted of 
felony, the lord paramount shall have the mcsnalty, presently; for this 
prerogative belonging to the King, extends only to the land, which 
might be wasted, in lieu whereof the Year and Day was granted. 2 
Imi. 37. And this is to be understood when a tenant in fee-simple is 
attainted; for when tenant in tail, or tenant for life, is attainted, there 
the King shall have the profits of the lands during the life of tenant 
in tail, or of the tenant for life, 2 Inst. 3T. 

That be convict.] Here convict \ in a large sense > is taken for at- 
tincti: For the nature and true sense of both these words, see the first 
part of the Inxrieutttt; and likewise fur this word felony there, 2 &#A 
37 ; and sec this Diet, title Attainder. 

OfftlonyJ\ Must be understood of all manner of felonies punished by 
death, and not of petit larceny, which notwithstanding is felony. 2 
Inst. 38. If lord aud tenant arc, and the tenant is attainted of felony, 
and the King has .'JWwm, Diem, k Fu#tutn y yet if the lord enters with- 
out due process, and the writ sued to the cschcator, the laud shall be 
re-seised, and he shall answer for the mesne issues and profits. Br. 
KcSzisevyfiL 36, cites Ed. 2. and Eitz, Traverse^ 48. 

Tenant by copy of court -roll, by the verge in antient demesne com- 
mitted felony, and was attainted of it, and shmum, Diem, & Vastittn 
was awarded for the King; and the reason seems to be, inasmuch as 
frank-tenants in antient demesne have no other evidence but copies 
of court -rolls; for otherwise it seems to be of a mere copyholder out of 
ancient demesne for other frank-tenement. Br. Tenant fscr Co/ii^bc. 
cites 3 Ed. 3. See titles Cofiy/iotd; Eorftiturt* 

A man was outlawed of felony, and aliened his land to J. N., on 
which scire facias issued against him, who came aud would have tra- 
versed the felony; and the court doubted if he might traverse it, by 
reason that he is a stranger to the record; but per Bigot) by 7 Ed, 4. 
c> 2, he cannot traverse it in ease of felony being a stranger to the re- 
cord; contra in case of trespass; on which it was prayed lor the King, 
rhat Year, Day, and waste be adjudged for the King immediately, and 
so it was immediately from (hat day till a Year and a Day next after: 
t/uod nota. Quart, If the King may take the Year and the Day at what 
time he pleases? It seems he cannot. Br. Gpronc, fit 205, cites 4-9 
2. See title I?tf/uest of Office. 
The King shall have the first Year and Dny* and waste of the land 
of him who is attainted of felony, .which comes alter the attainder, 
and whosoever takes the profits this Year shall answer the profits to 
the King; far Eiizficrbnt. But it seems that this is to be understood 
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after office found, or that the inquest which attaints him finds als>o 
what lands he had at the time of the felony committed, or after. And 
in the case above, of 40 Ms. 2. the outlawry of felony was 18 Edi 3. 
and writ issued to the coroners to inquire of his goods, lands* and 
tenements, 43 Ed. 3; which returned that he had land, and aliened to 
J. JV. after the outlawry; and upon this Scire facias issued against J. 
A r , } who came and would have traversed the felony; and the Year and 
Day was awarded to the King with the waste - And so it seems that 
the King cannot take it, unless after office:, which was thirty years 
after, as there r But Quarc y if, upon the office found, he who receives 
the profits the first Year after the felony shall not be charged? It 
seems he shall, fier Fitch, above. QWre, the experience thereof in 
J). R r ? Br. Coronv,fd. 207 3 cites F, JV, B.fol. 144. See title Inquest 
*f Office. 

Year-Books. Reports, in a regular series, from the reign of king 
Edit), 1J., inclusive, to the time of Hen. VIII. which were taken by 
the prothonotaries, or chief scribes of the court, at the expence of the 
crown, an<l published annually; whence they are known under the de- 
nomination of the Year-Books, See title Law-Books. 

Ykars, Estates for ; See title Lease. 

YEMAN, or YEOMAN, or YOiVI AN, A derivative of the Saxon, 
Geman, i. e. Communis. These Camden in his Britannia placeth next 
in order to gentlemen, calling them Ingenuos; whose opinion the sta- 
tute affirms, anno 6 Ric 2. r. 4< and 20 Ric. 2.c. 2. Sir Thomas Smith* 
in his Rejiubl. Anglorum, t. I.e. 23, calls him a Yeoman, whom our 
law calls Icgalem homincm, which (says he) is in the English a free- 
horn man, that may dispend of his own free-land in yearly revenues 
to the sum of forty shillings sterling. Verstegan^ in his Restitution of 
decayed Intelligence, c. 10, writes, that Gemett among the antient Teit- 
/.onicsy and Gemcin among the modern, signifies as much as Common y 
and the letter g being turned into y, is written Yemen, which also sig- 
nifies a Commoner. See title Precedence. 

Yeoman also signifies an officer in the King's house, in the middle 
place between the serjeant and the groom; as Yeoman of thechandty, 
Yeoman of the scullery, Stat, rintig, 33 H. 8, c. 13. Yeoman of the 
crown, Stat. Jlntit/. 3 E. 4, 5. The word Youngmen is used for Yeo- 
men, in the slat* 33 Hen. 10. Cowed. 

YEOMANRY, sec Volunteers. 

YEME, An antient corruption of Hieme, winter. CowcU. 

YEVEN, or YEOVEN, Given: Dated. Cowrtl. 

YEW, Said to be derived from the Greek ftrfcj to hurt, probably be- 
cause, before the invention of guns, our ancestors made hows with 
this wood, with which they annoyed their enemies; and therefore they 
took care to plant the trees in ihc church-yards, where they might be 
often seen, and preserved by the people. MinJieu. 

YIELDING and PAYING, Reddendo & Solvendo."} Comes from 
the Sax. Gcldan & Gitdun; and in Domexday y Gildart is frequently 
used for Solvere, Redder e^ the Saxon G. being olien turned into Y. 
Sec title Deed. 

YINGMAN, Mentioned in the laws of king Hen. I. r. \s. Sfielman 
thinks this may be a mistake for Inglishman, or, as we now say, En- 
glishman; But perhaps the Yingmen were rather Youngmen, printed 
for Yeoman and Yemen, in slat. 33 H* 8. c. 10. 

YOKE LET, Sax. Jocelet.] A little farm, &c. in some parts of 
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YORK, Custom of. See title Executor V. 9. 

YoKK-iiuiLDiNGsCoMFANv, A corporation or company erected by 
statute for raising Thame* water in York-Buildings: This company 
having bought the forfeited estates in Scotland on the rebellion, anno 
* 1 . to enable them to make good their engagements to the 
government, they were empowered by statute to dispose of rent- 
charges, to grant-annuities, &c . 

YPSIVKEMETA, In Latin Aititonarisj signifies God, the thufi- 
derer. 

YVERNAGIUM; Sec HyberTtagium, 

YULE. In the north of England^ the country people call the feast 
of the nativity of our Lord by the name of Yule, which is the proper 
Scotch word for Christmas; and the sports used at Christmas^ here 
f ailed Christmas Gambols^ in Scotland they term Yule Games. The 
statute I Geo. L c. 8< was made for the repeal of a repealing act, pass- 
ed in the parliament of Scotland, intitled « An act for discharging the 
vie Vacanet" See Gitlc. 
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ZAB 

^^ABOLUS, i. e. Diabolu& y as used in many old writers, viz. Edgar. 

in Leg* iMonach. Hydrns* c. 4: Orderic. Vitatis 460, &c. 

ZABULUM, Latin, Sabuium^ Gross sand or gravel. CoivelL 
ZALA, i. e. Incendium; from whence we derive the English vord 

Zeal. 

ZANT-KILLOW, A measure containing six English bushels. 

ZATOVIN, Sattin, or fine Silk, MfalJntfpi. 177, 

ZEALOT, OetotttQ Is for tne most part taken in fiejorem tensum. 
so that we term one that is a separatist or Schismatic from the church 
of England, a ZealoL or fanatic. 

ZENIA; See Xenia. 

ZETA, A room kept warm like a stove; a withdrawing chamber 
with pipes conveyed along in the walls, to receive from below either 
the cool air in the summer, or the heat of fire, &c. in winter: It is 
called by our English historians a dining-room, or parlour. Oxborn 
-vita S. Elfihegi afiud Wharton: Men. ii, 127. 

ZODIACK., Zodiacutt ] An imaginary circle in the heavens, con- 
taining the twelve signs through which the sun passes every year, 

J Alt. 

ZUCHE, Zucheusj Stirfts siccus ts* aridus.'j A withered or dry 
stock of a tree*— See Placit. Forest, in Com, JVott. dr Anno 8 H* 3, 
where it seems a writ Ad ottod damnum issued, on granting of 
Zuches or dead wood in a forest, csV. tyicim* 

ZYGOSTATES, lAbrifiensJ] The clerk of the markets, to see to 
weights, Sfielm. 

ZYTHUM, A drink made of corn, used by the old Gauls; so 
called from the seething or boiling it, whence cyder had its name, 

Sfiefm. 
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